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ARGUED  AND  DETERMINED 

IN  TBX 

SUPREME  COURT  OF  JUDICATDRE 


OP  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1871,  IN  THE  FIFTY-SIXTH 

YEAR  OF  THE  STATE, 


Frenzel  et  al.  V.  Miller.  , 

87        1 
136    204| 

Fraudulent  Representations.— A.  sued  F.  &  H.  upon  two  promissoxy  notes.  r^     \ 

F.  &  H.  answered,  first,  that  the  consideration  of  the  notes  was  the  purchase  U|^  ^ 

of  a  certain  null,  with  engine,  boiler,  and  machinery  from  V.,  who  was  the  j 

payee  of  the  notes  and  had  transferred  them  to  the  plaintiff;  that  V.  frandu-  jue   198 

lently  and  falsely  represented  that  the  boiler,  en^^e,  and  machinexy  were  in 
good  condition,  sound,  and  fit  for  the  running  of  the  mill,  and  defendants, 
relying  on  said  representations,  purchased;  that  V.  knew  the  representations 
were  false;  that,  in  fact,  said  boiler  and  machinety  were  worthless,  but  they 
could  not  discover  this  fact  by  ordinary  diligence,  and  they  were  required  to 
expend  large  sums  in  repairs,  and  the  mill  was  kept  idle  in  undergoing 
repairs  on  account  of  defects. 

Heldy  that  this  answer  was  good  on  demurrer. 

SAME,^-Warranty. — ^A  second  paragraph  of  answer  contained  the  same  allega- 
tions as  the  ^t,  with  an  averment  of  a  warranty. 

Heldf  that  this  was  a  sufficient  answer. 

Promissory  Note. — Assignmeni, — Party  in  Interest. — Another  pazagrapU  of 
answer  alleged  that  the  plaintiff  was  not  the  real  party  in  interest,  the  assign- 
ment being  made  to  cheat  the  defendants. 

Held,  that  this  answer  was  bad. 

Same. — Bankrupt    Law, — Fraud, — Another    paragraph  of    answer  averred- 
that  the  assignment  was  made  in  fraud  of  the  bankrupt  law. 

Held,  that  this  answer  was  not  good  on  demurrer. 

Vol.  XXXVII.— I 


SUPREME  COURT  OF  INDIANA. 


FreDzd  et  al.  v.  Miller. 


<.  Contract  with  Co-defendant.— &/-<^. — ^Another  paragraph  of  answer  was 
that  F.  agreed  with  his  co-defendant  H.  to  pay  the  notes  and  save  him  hann- 
less,  and  that  the  plaintiff  was  indebted  to  him  for  goods  sold. 

'Heltf,  that  this  was  not  a  sufficient  answer. 

EviDESCEj-^Damagts, — On  the  trial,  the  court  excluded  evidence  of  damages 
sustained  by  loss  ol*  time  while  the  mill  was  undeigoing  repairs  in  machinexy , 
of  defects  which  existed  at  the  date  of  sale. 

Ifelif,  that  the  evidence  should  have  been  admitted. 

Same. — Fals^  RepresentaHons, — Knowledge. — ^The  court  allowed  evidence  of  t&e 
want  of  knowledge  by  V.  and  A.  of  the  fiilsehood  of  the  representations 
made,  one  of  the  paragraphs  of  answer  having  charged  that  A,  the  plaintifiT, 
united  with  V.  in  the  fraudulent  representations. 

Held,  that  if  the  evidence  had  been  admissible  under  the  answers  alleging 
fraud,  the  court  should  have  instructed  the  jury  that  such  testimony  could  not 
be  considered  in  determining  whether  there  had  been  a  warranty  and  a  breach 
thereof. 

Same. — Cross  Examination, — On  the  trial,  the  plaintiff  introduced  a  witness 
who  testified  that  the  mill  was  in  the  same  condition  a  short  time  before  the 
sale,  as  it  had  been  for  over  three  years  previous  thereto.  The  defendants 
offered  then,  on  cross  examination,  to  prove  that  the  machinery  was  worth- 
less three  years  before  said  sale.    The  court  refused  the  evidence. 

Held,  that  this  was  error,  as  the  evidence  offered  was  proper,  on  cross  examin- 
ation, as  a  means  of  testing  the  knowledge  of  the  witness,  and  for  the  pur- 
pose of  explaining  his  testimony  in  chief. 

iT^'STRUCnoN. — Notice  of  Assignment, — The  court  instructed  the  jury  that  a  set- 
off, set  up  in  answer,  could  not  be  allowed  unless  it  accrued  before  the  assign* 
ment  of  the  notes. 

ffeldf  that  this  was  error;  that  the  instruction  should  have  been  that  the  set-off 
must  have  accrued  before  notice  to  defendants  of  the  assignment. 

Same. — False  Representation. — Knowledge. — The  court  instructed  the  jury  that 
fraudulent  representations,  to  relieve  a  party  from  his  contract,  must  be  false, 
and  the  intent,  when  they  were  uttered,  must  have  been  to  deceive,  and  they 
must  have  been  intended  to  operate  on  the  party  complaining;  and  the  court 
'  refused  to  instruct  that  if  the  representations  were  false  and  relied  upon  to 
the  defendant's  damage,  they  constituted  a  defence,  although  not  known  to  be 
false  by  V.  when  he  made  them. 

ITeld,  that  the  instruction  given  should  have  been  refused,  and  the  one  refused 
given. 

Same. — Silence. — ^An  instruction  was  asked  and  refused,  that  if  V.  knew  that  the 
machinery  was  out  of  order,  and  that  this  could  not  be  discovered  Cy  ordi- 
nary care,  and  that  the  defendants  believed  the  machinery  was  in  good  order, 
the  silence  of  V.  woidd  amount  to  a  representation. 

Heldt  that  this  instruction  was  correctly  refused. 

APPEAL  from  the  Ripley  Common  Pleas. 

BusRiRK,  J. — ^The  appellee  sued  the  appellants  upon  two 
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notes,  executed  by  Joseph  Frenzel  and  Henry  Harderback, 
on  the  2 1  St  of  December,  1863,  payable  to  Alexis  Vol  tz  on 
the  first  days  of  January  1865  and  1866,  for  one  thousand 
two  hundred  and  fifty  dollars  each, -and  to  obtain  a  fore- 
closure of  a  mortgage  executed  by  the  said  Frenzd  and 
Harderback  and  their  wives  to  secure  the  payment  of  the 
said  notes.  The  notes  and  mortgage  were  assigned  by 
tiie  payee  to  the  plaintiff  below. 

The  appellants  answered  in  nine  paragraphs.  The  first 
was  in  the  nature  of  a  counter  claim.  It  '^as  alleged,  in 
substance,  that  the  notes  sued  on  were  given  in  part  consid- 
eration for  the  real  estate  described  in  the  mortgage,  and  the 
engine,  boiler,  and  machinery  of  a  saw  and  grist  mill  thereon 
situate,  which  they  purchased  of  the  said  Voltz  at  the  date 
of  the  said  notes ;  that  the  said  Voltz,  at  the  time  of  the  said 
sale,  falsely  and  fraudulently  represented  to  the  defendants 
that  the  said  engine,  boiler,  and  machinery  in  the  said  mill 
were  in  good  condition,  sound  and  fit  for  the  purpose  for 
which  they  were  intended,  and  were  in  good  running  order; 
that  thtf  defendants,  in  reliance  upon  the  said  false  and 
fraudulent  representations  as  true,  made  the  said  purchase; 
that  the  said  boiler  was  burned  out  and  dangerous  to  run, 
and  was  valueless,  except  as  old  iron,  all  of  which  was 
well  known  to  the  said  Voltz,  and  was  unknown  to 
the  defendants,  and  that  such  defects  could  not  have 
been  discovered  by  ordinary  diligence;  that  after  the 
purchase  of  the  said  mill,  the  said  defendants  were  compelled 
to  sell  the  said  boiler  and  machinery  for  old  iron;  that  the 
said  boiler,  in  the  condition  that  it  was  in  at  the  time  of  the 
said  sale,  was  only  worth  one  hundred  dollars,  and  if  it  had 
been  in  the  condition  as  represented,  it  would  have  been 
worth  two  thousand  dollars;  that  the  engine  and  machinery 
of  the  said  mill  were  out  of  repair,  not  sound  or  in  good 
running  order;  that  the  defendants  were  compelled  to,  and 
did,  expend  one  hundred  and  seventy  dollars  to  put  the  said 
machinery  in  running  order;  that  by  reason  of  the  defects 
in  the  said  engine  and  boiler^  they  were  put  to  the  expense 
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of  two  hundred  dollars  in  removing  the  same  and  in  replacing 
tliem  with  others;  and  that  by  reason  of  such  defects  the 
defendants  lost  the  use  of  said  mill  for  sixty-five  days,  which 
i^as  reasonably  worth  seven  hundred  and  eighty  dollars,  for 
all  of  which  they  claim  damage  in  the  sum  of  two  thousand 
dollars. 

The  second  was  the  same  as  the  first,  except  it  was  alleged 
that  Voltz  had  warranted  that  the  engine,  boiler,  and  machin- 
ery were  sound,  in  good  condition,  and  in  good  running 
order,  and  the  breach  of  the  warranty  and  the  damages  sus- 
tained thereby  were  set  out  in  the  same  manner  as  in  the 
first  paragraph. 

The  third  was  a  set-ofi!  In  this  it  was  alleged  that  prior 
to  the  assignment  and  before  notice  thereof  the  payee  of  the 
said  notes  was  indebted  to  the  defendant  Frenzel,  as  per  bill 
6f  particulars  filed,  and  that  when  such  indebtedness  was 
created  it  was  understood  and  agreed  that  the  same  should 
tie  credited  upon  the  said  notes. 

The  fourth  paragraph  alleges  that  the  plaintiff  was  not  the 
real  party  in  interest,  for  the  reason  that  he  took  tha  assign- 
ment of  the  said  notes  and  held  the  same  for  the  fraudulent 
purpose  of  cheating  and  defrauding  the  creditors  of  the  said 
Voltz.  . 

The  fifth  alleges  that  the  plaintiff  took  the  assignment  of 
the  said  notes  on  the  ist  of  July,  1867,  when  Voltz  was  in 
failing  circumstances,  and  in  fraud  of  the  bankrupt  law  of  the 
United  States,  as  the  assignment  was  made  to  prefer  his 
creditors. 

The  sixth  alleges  that  the  defendant  Frenzel  agreed  with 
his  co-defendant,  Harderback,  to  pay  off  the  notes  sued  on 
and  save  him  harmless,  and  that  the  plaintiff  was  indebted 
to  him  in  the  sum  of  seventy-seven  dollars  and  forty-six 
cents  for  goods  and  merchandise  sold  and  delivered,  as  per 
bill  of  particulars  filed. 

The  seventh  paragraph  alleges  that  the  defendants,  on  the 
7th  of  January,  1864,  purchased  of  Voltz,  the  payee  of  said 
notes,  the  real  estate,  mill,  and  machinery  mentioned  in  the 
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complaint  for  the  sum  of  three  thousand  five  hundred  dol- 
lars ;  that  one  thousand  dollars  was  paid  down  at  the  time 
of  the  purchase,  and  the  notes  sued  on  were  given ;  that 
before  notice  of  the  assignment  and  the  commencement  of 
the  action,  the  defendants  paid  to  the  said  Voltz  one  thou- 
sand dollars  on  the  said  notes ;  that  at  the  time  of  making 
the  said  purchase,  the  said  plaintiff  and  the  said  Voltz 
falsely  and  fraudulently  represented  that  the  said  mill  and 
machinery  were  sound,  in  good  condition,  and  in  good  run- 
ning order,  when  in  truth  and  in  fact,  the  said  engine,  boiler, 
and  machinery  were  old,  worn  out,  and  worthless,  of  which 
the  defendants  were  ignorant,  and  placed  special  confidence 
and  reliance  in  the  representations  so  made  as  aforesaid;  that 
the  said  plaintiff  and  Voltz  combined  and  confederated 
together  to  cheat  and  defraud  the  defendants,  and,  to  induce 
them  to  make  said  purchase,  fidsely  and  fraudulently  repre- 
sented that  the  said  mill  and  machinery  were  in  good  order, 
when  in  truth  the  same  were  worn  out  and  worthless,  and 
the  defendants  were  compelled  to,  and  did,  expend  the  sum 
of  four  thousand  dollars  in  purchasing  new  machinery,  and 
in  putting  the  same  in  good  order,  and  that  by  reason  of 
such  defects  they  lost  the  use  of  the  mill  sixty-five  days, 
the  reasonable  use  whereof  would  have  been  seven  hundred 
and  eighty  dollars.  The  paragraph  prays  that  Voltz  be 
made  a  party,  and  that  they  recover  judgment  for  three 
thousand  dollars. 

The  eighth  paragraph  alleged  that  before  the  assignment 
of  the  notes  they  had  been  paid  in  full. 

The  ninth  paragraph  contains  the  same  allegations  as  the 
first,  with  the  additional  averments  that  the  defendants 
resided  twenty-four  miles  from  the  said  mill;  that  the  said 
Voltz  agreed  to  run  and  operate  the  said  mill,  and  avoided 
doing  so  by  wisely  pretending  that  the  hired  hands  would 
not  work ;  that  the  said  boiler  was  walled  up  so  that  it 
could  not  be  examined,  and  that  the  said  defects  could  not 
have  been  discovered  hy  ordinary  diligence^  and  demanded 
j.udgment,  -etc 
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'There  were  demurrers  to  all  the  paragraphs  of  the  answer, 
except  the  eighth  and  ninth,  which  were  sustained  to  the  first, 
fourth,  fifth,  sixths  and  seventh,  and  overruled  as  to  the 
second  and  third  paragraphs,  and  exceptions  were  taken  to 
sustaining  the  demurrers.    • 

The  plaintiff  replied  to  the  second,  third,  and  ninth  para^ 
graphs  of  the  answers  in  two  paragraphs:  first,  general 
denial;  second,  that  after  the  plaintiff  got  the  notes  in  suit, 
defendants  said  they  were  all  right,  and  they  would  pay 
them  after  they  had  run  said  mill  and  found  out  the  quality 
and  condition  of  the  engine,  boiler,  and  fixtures ;  wherefore 
they  ought  to  be  estopped. 

There  was  a  motion  made  and  overruled  to  strike  out  the 
second  paragraph  of  reply,  and  an  exception  was  taken;  but 
the  question  is  not  reserved  by  bill  of  exceptions,  and  no 
cross  errors  are  assigned.  There  was  a  trial  by  jury,  result- 
ing in  a  verdict  for  plaintiff  of  one  thousand  six  hundred 
and  eighty-two  -dollars  and  ninety-four  cents. 

The  court  overruled  a  motion  for  a  new  trial  and  rendered 
judgment  on  the- verdict 

The  errors  assigned  are  i  first,  in  sustaining  demurrers  to 
the  first,  fourth,  fifth,  sixth,  and  seventh  paragraphs  of  the 
answer ;  second,  in  overruling  evidence  offered  to  prove  the 
value  of  the  mill  while  thQ  same  was  idle;,  thirid,  in  permit- 
ting plaintiff  and  Voltz  to  testify  that  they  did  not  know  of 
the  defects  in  the  machinery;  fourth,  in  permitting  New- 
house  to  testify  as  to  the  condition  of  the  mill  and  machinery 
three  years  before  the  sale;  fifth,  in  giving  instructions  one, 
twelve,  and  seventeen,  as  requested  by  plaintiff;,  sixth,  in 
refusing  charges  one  and  two,  as  requested  by  defendants; 
seventh,  in  overruling  motion  for  a  new  trial. 

We  think  that  the  first  and  seventh  paragraphs  of  the 
answer  were  good,  and  that  the  court  erred  insustaining  3 
demurrer  to  them.  We  are  of  the  opinion  that  the  fourth,, 
fifth,  and  sixth  paragraphs  of  the  answer  were  bad,  and  that 
the  court  committed  no  error  ia  sustaining  the  demurrer  ta 
them. 
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We  are  of  the  opinion  that  the  court  erred  in  excluding 
the  evidence  offered  by  the  defendants  to  prove  the  amount 
of  damage  they  had  sustained  by  reason  of  the  mill  being 
unemployed  while  undergoing  repairs  for  defects  that  existed 
at  the  time  of  the  sale.  See  Griffin  v.  Colver^  i6  N.  Y.  489; 
Page  V.  Ford^  12  Ind.  46;  Ftdtzv.  Wycoffy  25  Ind.  321 ;  Over- 
bay's  Adnir  v.  Idghtyy  27.  Ind  27. 

We  are  of  the  opinion  that  the  court  erred  in  permitting 
the  plaintiff  and  Voltz  to  testify  that  they  did  not  know  of 
the  defects  in  the  mill  and  machinery  at  the  time  they  made 
the  representations.  The  second  paragraph  of  the  answer 
set  up  a  warranty,  and  under  that,  the  defendants  were  not 
required  to  prove  that  the  warranty  had  been  fraudulently 
made.  When  we  come  to  consider  the  instructions  given  | 
and  refused,  we  will  determine  whether  such  proof  had  to 
be  made  under  the  answers  alleging  that  the  representations 
had  been  falsely  and  fraudulently  made.  But  if  the  evidence 
was  admissible  under  the  answers  alleging  fraud,  the  court 
should  have  instructed  the  jury  that  such  testimony  should 
not  be  considered  in  determining  whether  there  had  been  a 
warranty  and  a  breach  thereof 

August  Newhouse  was  examined  by  plaintiff  and  testified 
that  he  had  first  known  the  mill  three  and  one-half  years 
before  purchase  by  defendants,  and  up  to  one  year  before  the 
sale;  that  he  had  examined  it  in  the  fall  of  1863,  with  the 
view  of  purchasing  it,  and  found  it  iii  about  the  same  condi- 
tion as  when  he  had  formerly  known  it.  Upon  cross  exami- 
nation the  defendants  offered  to  prove  by  him  that  the  boiler 
and  engine  were  worn  out  and  defective  three  years  before 
their  purchase,  to  which  plaintiff  objected  on  the  ground 
that  the  defendants  had  closed  their  evidence,  and  that  this 
evidence  was  not  proper  upon  cross  examination.  The 
objection  was  sustained  and  the  evidence  excluded,  to  which 
ruling  the  defendants  excepted.  We  are  of  the  opinion  that 
the  court  erred  in  excluding  the  evidence.  We  think  that 
the  evidence  was  proper  upon  cross  examination,  as  a  means 
of  testing  the  extent  and  accuracy  of  the  knowledge  of  the 
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witness  in  reference  to  the  condition  of  the  mill  and  machin- 
ery, and  especially  for  the  purpose  of  explaining  his  state- 
ment upon  his  examination  in  chief,  that  the  mill  Mras,  in  the 
fall  of  1863,  in  about  the  same  condition  that  it  was  three 
years  before.  See  Adams  v.  Dale^  29  Ind.  273 ;  Huckleberry 
V.  Riddle,  29  Ind.  454;  Davis  v.  Tlu  State,  35  Ind.  496. 

The  first  instruction  given  by  the  court  does  not  contain 
a  full  and  accurate  statement  of  the  law  as  to  what  defects 
will  not  be  reached  and  covered  by  a  warranty,  but  the  law 
was  correctly  stated  in  subsequent  instructions. 

The  appellants  complain '  of  the  giving  of  the  twelfth 
instruction,  which  was  in  these  words :  "In  order  to  make 
the  set-off  pleaded  of  claims  against  Voltz,  the  defendants 
must  show  that  the  indebtedness  accrued  before  the  assign- 
ment of  the  notes  to  Miller,  and  in  addition  to  that,  that 
there  was  a  contract  and  agreement  between  Frenzel  and 
Voltz  that  the  same  should  go  as  a  credit  on  these  notes.'' 

We  are  clearly  of  the  opinion  that  the  court  erred  in  giv- 
ing this  instruction.  The  jury  were  told  that  to  entitle  the 
defendants  to  a  set-off,  it  must  be  shown  that  the  indebted- 
ness had  accrued  prior  to  the  assignment  of  the  notes.  This 
was  wrong.  If  the  assignee  of  a  note  desires  to  protect 
himself  against  a  setoff  against  the  original  payee  and 
assignor,  he  should  give  notice  of  such  assignment  to  the 
makers.  Our  statute  provides  that  the  maker  Qf  a  note  shall 
have  against  the  assignee  the  same  defence  that  he  would 
have  against  the  original  payee,  and  that  all  actions  by  assignees 
shall  be  without  prejudice  to  a  set-off  or  other  defence  exist- 
ing at  the  time  of  or  before  notice  of  the  assignment  2  G. 
&  H.  38,  sec.  6;  Goldthwait  v.  Bradford,  36  Ind.  149. 

The  appellants  insist  that  the  court  erred  in  giving  the 
seventeenth  instruction,  and  in  refusing  to  give  the  first  in- 
struction, as  asked  by  them.  As  the  instructions  given  and 
those  refused  are  in  direct  opposition,  we  will  consider  them 
together. 

The  seventeenth  instruction  was  as  follows:  "Fraudulent 
representations,  to  relieve  a  party  from  his  contract,  must  be 
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&Ise,  and  the  intention,  when  they  were  uttered,  must  have 
been  to  deceive.  And  they  must  have  been  intended  to 
operate  on  the  party  complaining." 

The  first  instruction  asked  by  the  defendants,  and  refused 
by  the  court,  was  as  follows:  "If  the  jury  find  that  Voltz,at 
the  time  of  and  before  the  sale,  made  the  representations 
charged  by  the  defendants,  and  the  defendants,  relying  upon 
such  representations,  purchased  the  mill,  believing  them  to 
be  true,  and  if  such  representations  proved  to  be  falsetto  the 
defendants'  damage,  then  defendants  are  entitled  to  damages 
on  their  answer,  notwithstanding  Voltz  did  not  know  that 
what  he  said  was  false." 

It  is  maintained  by  the  appellee  that  the  instruction  given 
by  the  court  was  correct,  and  in  support  of  his  position 
he  refers  to,  and  relies  upon  the  case  of  Zehner  v.  Kepler ^  16 
Ind  290,  and  the  authorities  therein  cited. 

It  is  maintained  by  the  appellants  that  the  instruction 
given  was  wrong,  and  the  one  asked  and  refused  was  correct,  \ 
and  in  support  of  these  positions  reference  is  made  to  the  \ 
case  of  Woodruff  v.  Garner^  2J  Ind.  4,  and  the  authorities 
therein  referred  to. 

The  rulings  in  the  two  principal  cases  are  in  conflict  We 
propose  to  examine  these  cases  and  the  authorities  cited  in 
support  of  them,  and  other  English  and  American  cases, 
with  the  view  of  ascertaining  the  correct  rule  on  the  subject. 

The  case  of  Zehner  v.  Kepler  was  an  action  upon  a  note, 
and  for  money  had  and  received.  The  defendant,  among 
other  things,  pleaded  "  that  the  note  was  given  for  a  horse, 
and  at  the  time  of  the  sale  the  horse  was  unsound  and 
crippled,  etc.,  which  was  well  known  to  Starr,  the  payee  and 
assignee  of  the  note,  and  that  Starr  falsely  and  fraudulently 
represented  to  Zehner  that  the  horse  was  sound,  and  fraudu- 
lently concealed  the  unsoundness." 

The  sixth  instruction,  so  iar  as  it  relates  to  the  question 
under  consideration,  was  as  follows : 

''6.  In  the  third  clause  of  the  defendants'  answer,  they  al- 
lege that  the  plaintiff  made  certain  false  and  fraudulent  rep- 
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resentations  about  the  horse.  A  fraudulent  representation, 
to  entitle  a  party  to  defend  successfully,  must  be  false,  and 
known  to  be  false  by  the  seller  at  the  time  it  was  made,  and 
be  about  a  material  part  of  the  contract,  and  be  relied  on  by 
the  buyer." 

This  court  says :  *'  The  sixth  charge,  above  set  out,  is 
claimed  to  be  erroneous,  because  the  jury  were  advised  that 
the  false  representations,  in  order  to  be  available  as  a  defence, 
must  have  been  known  to  be  false  by  the  party  making  them. 
It  is  claimed  that  they  were  *  equally  a  fraud,  whether  known 
to  be  false  or  not;  tlie  individual  who  asserts  a  thing  ought 
to  know  it  to  be  true  and  ought  to  make  it  good.' 

''  The  law  in  this  respect,  as  l^id  down  in  the  charge  given, 
is  beyond  doubt,  as  a  general  rule,  correct  Thus,  it  is  said 
by  an  elementary  writer:  *If  the  representation  is  not 
known  to  be  false  by  the  utterer  of  it,  or  be  not  used  with 
intent  to  deceive,  it  will  not  amount  to  fraud,  although 
really  false.'    Smith  Cont.  152, 

"Again.  *  But  the  misrepresentation  of  a  fact  known  by 
the  party  making  the  statement  to  be  untrue,  amounts  to  a 
fraud  in  law,  if  the  misrepresentation  be  naturally  calculated, 
or  be  expressly  intended,  to  induce  a  person  to  act  thereon 
so  that  he  may  be  prejudiced.'  Chitty  Cont.  683.  See,  also, 
GreenL  Ev.,  sec.  230;  4  Steph&n  Nisi  Prius,  1284, 1286;  Stan- 
ley v.  NorriSy  4  Blackf.  353;  Humphreys  v.  Comliney  8  id.  516; 
The  State  Bank  v.  Hamilton,  2  Ind.  457.  There  may  be,  and 
probably  are,  cases  which  form  exceptions  to  the  general 
rule  thus  stated,  cases  where  a  party  may  rescind  a  contract 
for  &lse  representations  not  known  to  be  false  by  the  party 
making  them.    See  Catling  v.  Newell,  9  Ind.  572." 

In  Stanley  v.  Norris,  supra,  this  court  says:  "The  action 
now  before  us  is  not  founded^  as  the  court  supposes,  upon  a 
warranty  that  the  horse  was  sound.  The  gravamen  of  the 
suit  is  the  fraud  of  the  defendant  in  falsely  representing  the 
horse  to  be  sound,  when  he  knew  him  to  be  unsound.  It  is 
the  defendant's  knowledge  of  the  falsity  of  the  representa- 
tion, upon  which  the  plaintiff  in  his  declaration  depends; 
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and,  without  proof  of  that  knowledge,  this  action  cannot  be 
sustained." 

In  Humphreys  v.  Cotnline,  supra,  this  court  says:  "Though 
there  is  some  evidence  proper  for  consideration  in  a  question 
of  this  kind,  there  is  not  enough  clearly  to  establish  the 
fact  that  the  representations  made  by  Comline  at  the  time  of 
the  sale  were  fraudulent.  It  should  have  been  shown  that 
they  were  not  only  false,  but  known  to  have  been  so  by  him 
at  the  time  they  were  made." 

This  court  in  State  Bank  v.  Hamilton, supra,  says:  "Since 
the  case  of  Pasley  v.  Freeman,  3  Term  R.  5 1,  it  is  well  estab- 
lished that  such  representations,  if  fraudulently  made,  would 
have  rendered  the  defendants  liable.  But  it  is  equally  well 
settled  by  Haycraftv.  Creasy,  2  East,  92,  and  numerous  sub- 
sequent decisions,  that  when  the  person  making  the  repre- 
sentations was  himself  deceived,  and  had  no  intention  to 
deceive  others,  he  is  not  responsible  for  the  correctness  of 
his  belief  or  opinions  so  represented,  however  strongly  such 
belief  or  opinions  may  have  been  expressed." 

We  have  examined  the  elementary  books  above  referred 
to,  and  find  that  thev  sustain  the  ruling  of  this  court  in  the 
principal  case  now  under  considerafion. 

le  case  of  Woodruff  v.  Gamer,  supra,  was  an  action  to 
obtain  the  rescission  of  a  contract  between  the  parties  for  the 
exchange  of  lands,  and  of  conveyance  made  in  pursuance  of 
the  contract,  upon  the  ground  that  the  contract  and  convey- 
ance were  induced  by  certain  specified  fiJse  and  fraudulent 
representations  of  the  defendant,  as  to  the  facts  and  the  law. 

This  court,  upon  the  question  under  review,  say:  "The 
court  instructed  the  jury  that  '&dse  and  fraudulent  represen- 
tations,' made  by  the  defendant  to  the  plaintiff,  upon  which 
the  latter  relied  in  making  the  contract,  would  not  avail  the 
plaintiff  in  the  case,  unless  it  also  appeared  that  the  defend- 
ant, at  the  time  of  making  the  representations,  knew  them 
to  be  false.  The  appellant  complains  of  this  instruction.  We 
cannot  conceive  of  a  state  of  the  evidence,  under  the  issues 
of  this  case,  which  would  justify  this  instruction.    We  can 
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well  understand  that  there  may  be,  and  are,  many  cases  in 
which,  for  the  purpose  of  proving  that  false  representa- 
tions are  fraudulent,  it  is  necessary  to  show  that  the  party 
who  made  them  knew  that  they  were  false.  But  we  know  of, 
no  case  where  relief  will  be  denied  in  equity  on  account  ol 
false  and  fraudulent  representations  upon  which  a  pai 
has  relied  to  his  injury,  merely  because  the  proof  &ils  t( 
show  that  the  party  who  perpetrated  tlie  fraud  knew  that  hi! 
representations  were  false. 

"The  law  is  thus  stated  by  an  elementary  writer:  'If  the 
statement  be  in  fact  false,  and  be  uttered  for  a  fraudulent  pur- 
pose, which  is  in  fact  accomplished,  it  has  the  whole  effect 
of  fraud  in  annulling  the  contract,  although  the  person  utter- 
ing the  statement  did  not  know  it  to  be  false,  but  believed  it 
to  be  true.'  2  Pars.  Con.  775.  The  following  cases  are  to 
the  same  effect:  Taylor  v,  Ashton,  11  M.  &  W.  401;  Warner 
V.  DafdelSy  i  Woodb.  &  Min.  go;  Ainslie  v.  Medlycott^  9  Ves. 
13;  Shackleford  v.  Haudley^  1  A.  K.  Marsh.  500;  Munroe  v. 
PriUhett^  16  Ala.  785.  Nor  are  we  without  authority  of 
like  character  in  Indiana.  McCortnick  v.  Malin^  5  Blackf.  509, 
is  directly  to  the  point" 

Parke,  B.,  in  deliveriiig  the  opinion  of  the  Court  of  Ex- 
chequer in  the  case  of  Taylor  v.  Ashton,  states  the  law  thus : 

"From  this  proposition  we  entirely  dissent,  because  we 
are  of  opinion,  that  independently  of  any  contract  between 
the  parties,  no  one  can  be  made  responsible  for  a  representa- 
tion of  this  kind,  unless  it  be  fraudulently  made.  That  is  the 
doctrine  laid  down  in  Pasley  v.  Freeman^  where,  for  the  first 
time,  the  cases  on  this  subject  were  considered.  In  that 
case  Mr.  Justice  Grose  differed  from  the  rest  of  the  court, 
and  thought  the  law  gave  no  remedy  for  fraud,  unless  there 
was  a  contract  between  the  parties.  The  court,  however, 
held,  that  if  a  person  told  that  which  was  untrue,  and  told  it 
for  a  fraudulent  purpose,  and  with  the  intention  to  induce  an- 
other to  do  an  act,  and  that  act  was  done  to  the  prejudice  of 
the  plaintiff)  then  an  action  for  fraud  would  lie.  That  case  was 
followed  by  Haycraft  v.  Creasy^  and  a  great  variety  of  other 
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cases,  and  it  must  now  be  considered  as  established  law.  But 
then  it  was  said,  that  in  order  to  constitute  that  fraud,  it  was 
not  necessary  to  show  that  the  defendants  knew  the  fact 
they  stated  to  be  untrue ;  that  it  was  enough  that  the  fact 
was  untrue,  if  they  communicated  that  fact  for  a  deceitful 
purpose ;  and  to  that  proposition  the  court  is  prepared  to 
assent  It  is  not  necessary  to  show  that  the  defendants  knew 
the  fact  to  be  untrue.  If  they  stated  a  fact  which  was  true 
for  a  fraudulent  purpose,  they  at  the  time  not  believing  that 
fact  to  be  true,  in  that  case  it  would  be  both  a  legal  and 
moral  fraud." 

Sir  William  Grant,  the  Master  of  the  Rolls,  in  delivering 
the  opinion  of  the  high  court  of  chancery,  in  Ainslie  v.Med-- 
fycott,  supra^  said :  *'  No  doubt,  by  a  representation,  a  party 
may  bind  himself  just  as  much  as  by  an  express  covenant. 
If,  knowingly,  he  represents  what  is  not  true,  no  doubt  he 
is  bound.  If  without  knowing  that  it  is  not  true,  he  takes 
upon  himself  to  make  a  representation  to  another,  upon  the 
faith  of  which  that  other  acts,  no  doubt  he  is  bound,  though 
his  mistake  was  perfectly  innocent" 

In  the  case  of  M^Ferran  v.  Taylor^  3  Cranch,  281,  the  Su- 
preme Court  of  the  United  States,  afler  remarking  that  there 
was  a  material  misrepresentation,  and  that  the  defendant  had 
contended  that  it  originated  in  mistake,  not  in  fraud,  say : 
"  From  the  situation  of  the  parties,  and  of  the  country,  and 
from  the  form  of  the  entry,  it  is  reasonable  to  presume, 
that  this  apology  is  true  in  poipt  of  £tct;  but  the  court 
does  not  conceive  that  the  fact  will  amount  to  a  legal  justifi- 
cation of  the  person  who  has  made  the  misrepresentation. 
He  who  sells  property  on  a  description  given  by  himself,  is 
bound  to  make  good  that  description;  and  if  it  be  untrue  in 
a  material  point,  although  the  variance  be  occasioned  by  a 
mistake,  he  must  still  remain  liable  for  that  variance." 

The  same  court,  in  Smith  v.  Richards^  13  Pet  38,  after  re- 
viewing the  leading  English  and  American  cases  on  this  sub- 
ject, say: 

''  The  principles  of  these  cases  we  consider  founded  in 
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sound  morals  and  law.  They  rest  upon  the  ground  that  the 
party  selling  property  must  be  presumed  to  know  whether 
the  representation  which  he  makes  of  it  is  true  or  &lse.  If 
he  knows  it  to  be  &lse,  that  is  fraud  of  the  most  positive 
kind;  but  if  he  does  not  know  it,  then  it  can  only  be  from 
gross  negligence;  and  in  contemplation  of  a  court  of  equity, 
representations  founded  on  mistake^  resulting  from  such  neg- 
ligence, is  fraud  6  Ves.  i8o,  189.  Jeremy,  385,  386.  The 
purchaser  confides  in  it  upon  th6  assumption  that  the  owner 
knows  his  own  property,  and  truly  represents  it;  and,  as  was 
well  argued  in  the  case  in  Cranch,  it  is  immaterial  to  the 
purchaser  whether  the  misrepresentation  proceeded  from 
fraud  or  mistake.  The  injury  to  him  is  the  same  whatever 
may  have  been  the  motives  of  the  seller." 
Woodbury,  J.,  in  Warner  v.  Danie/s^  su/ra,  says : 
"These,  then,  vitiate  the  transaction  as  representations  un- 
true; on  material  points;  and,  if  untrue  by  mistake,  still  viti- 
ating as  much  by  such  a  mistake  in  material  matters  as  if  there 
was  a  fraudulent  design.  Daniel  v.  Mitcltell^  1  Story,  172. 
So  it  is  the  better  opinion,  that  whether  Daniels  himself  knew 
these  accounts  to  be  false  or  not,  is  immaterial-,  if  they  were 
false  and  influential,  i  Story  Eq.  Jur.,sec.  193;  AinsUe  v. 
Medlycotty  9  Ves.  13;  Graves  v.  White ^  Freem.  57;  Pear- 
son V.  Morgan^  2  Brown  Ch.  C.  388." 

Mr.  Justice  Story,  in  Daniel  v.  Mitcliell^  supra,  says : 
"We  have  said  that  the  bill  mainly  proceeds  upon  the  im- 
putation of  fraud;  but  its  allegations  are  sufficient  to  found 
a  claim  for  relief,  if  the  bargain  was  made  upon  material  rep- 
resentations of  matters  of  fact,  constituting  the  basis  thereof, 
which  are  untrue,  even  although  innocently  made  by  the  mis- 
take of  the  parties,  or  by  the  mistake  of  the  sellers  alone. 
Nothing  is  more  clear  in  equity  than  the  doctrine  that  a  bar- 
gain founded  in  a  mutual  mistake  of  the  facts  constituting  the 
very,  basis  or  essence  of  the  contract,  or  founded  upon  the 
representations  of  the  sellers,  material  to  the  bargain,  and 
constituting  the  essence  thereof,  although  made  by  innocent 
mistake,  will  avoid  it.    Mistake,  as  well  as  fraud,  in  any  rep- 
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resentation  of  a  fact,  material  to  the  contract,  furnishes  a 
sufficient  ground  to  set  it  aside  and  to  declare  it  a  nullity/' 

In  yusan  v.  Toulmin,  9  Ala,  662,  684,  it  is  said : 

"  And  whether  a  party  misrepresenting  a  fact  knew  it  to 
be  false,  or  made  the  assertion  without  any  precise  knowledge 
on  the  subject,  is  immaterial ;  for  the  affirmation  of  what  one 
does  not  know,  or  believe  to  be  true,  is  equally  in  morals  and 
law  as  unjustifiable  as  the  affirmation  of  what  is  known  to  be 
positively  false." 

In  Munroe  v.  PirUcJiett^  16  Ala,  785,  the  law  is  stated 
thus: 

"  From  our  own  decisions,  I  think  the  conclusion  may  be 
deduced,  that  although  in  an  action  on  the  case  to  recover 
for  the  consequences  resulting  from  a  fraudulent  misrepre- 
sentation of  matter  of  fact,  coming  within  the  restrictions 
above  laid  down,  the  plaintiff  must  show  that  such  misrepre- 
sentations were  fraudulently  made,  yet  it  is  not  indispensable 
that  the  party  making  them  should  at  the  time  have  known 
them  to  be  false.  It  is  sufficient  that  he  made  them  reck- 
lessly, not  knowing  them  to  be  true,  and  for  the  purpose  of 
influencing  the  other  party  in  making  the  purchase.  The  sell- 
er, who  owns  the  land,  and  who  proposes  selling  it,  must  be 
presumed  to  know  more  about  the  lines,  and  what  land  is  em- 
braced within  the  tract,  than  the  buyer.  In  that  case,  whether 
he  did  or  did  not,  he  assumed  to  know  the  fact  that  certain 
good  land,  which  formed  an  inducement  to  the  purchase,  was 
included,  and  he  asserted  this  as  a  fact,  upon  which  the  pur- 
chaser relied,  and  might  well  rely,  in  concluding  the  bargain. 
He  thus  induces  the  purchase,  upon  his  false  statement  of  mat- 
ter of  fact,  and  pockets  the  gains.  Shall  he,  when  sued,  say, 
'  I  did  not  know  that  I  was  telling  an  untruth  ?'  It  is  sufficient 
that  he  misrepresented  the  fact,  and  did  not  care  that  he  did 
so ;  in  other  words,  that  he  asserted  as  true,  and  as  a  matter 
of  knowledge,  that  which  was  untrue,  and  which  he  either 
knew  nothing  about,  or  kjiew  to  be  untrue.  Did  the  law  al- 
low the  action  to  punish  th&  untruth,  and  not  as  a  compen- 
sation to  the  party  injured  by  its  consequences,  then  it  would 
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be  proper  to  make  the  action  depend  upon  the  scunter;  but 
the  action  is  for  the  injury  sustained  by  reason  of  the  reck- 
less, false  assertion  of  the  vendor,  which  was  calculated  to 
deceive,  and  did  deceive,  the  purchaser— -consequences  which 
to  him  are  precisely  the  same,  whether  the  vendor  knew,  or 
did  not  know,  or  care  to  know,  that  the  assertion  was  false." 

This  court,  in  the  well  considered  case  of  M'Cormick  v. 
Matin ^  5  Blackf.  522,  says: 

''  Even  admitting  that  Malin  made  the  misrepresentation 
innocently  by  mistake — a  supposition  that  his  &ir  general 
character,  perhaps,  renders  no  more  than  just  to  him — ^this 
consideration  does  not  prevent  the  application  of  the  prin- 
ciple. The  misrepresentation,  nevertheless,  took  the  com- 
plainant by  surprise,  and  produced  false  impressions  injurious 
to  his  interest  This,  too,  is  a  good  cause  of  relief  in  a  court 
of  equity.  I  Story  Eq.  201 ;  Turner  v.  Harvey,  Jsicoh,  169; 
2  Br.  Ch.  R.,  cited  in  i  Story  Eq.  203,  n.  6." 

This  court,  in  Sluxeffer  v.  Sleade,  7  Blackf.  178,  says : 

"It  is  wholly  immaterial  in  this  case  to  inquire  whether 
Matlack  intentionally  misrepresented  the  amount  of  profits 
derived  from  exhibiting  the  fig^ures  or  not,  because  if  his 
misrepresentations  were  innocently  made  by  mistake,  they 
operated  as  a  surprise  and  imposition  on  Sleade  as  much  as 
if  they  had  been  through  design.  Ainstie  v.  Medfycott,  9 
Ves.  21 ;  Pearson  v  Morgan,  2  Br.  Ch.  R.  388;  Burrowes  v. 
Lock,  10  Ves.  470." 

This  court,  in  Reed  v.  Diven,  7  Ind.  189,  says: 

"These  representations  were  untrue;  and  whether  they 
were  the  result  of  misapprehension  or  mistake,  does  not  vary 
the  case.  In  relation  to  this  point  we  adopt  the  argument 
of  the  appellee:  'The  sheriff  assumed  to  know  the  facts 
and  gave  information  on  the  subject;  but  whether  he  knew 
his  statements  to  be  false  or  not,  the  effect  on  the  sale  and  the 
interest  of  Diven  was  the  same.'  They  were  calculated  to 
make  a  false  impression  on  the  minds  of  bidders,  and  operate 
as  a  fraud  upon  the  execution  defendant" 

The  subject  has  been  by  no  means  exhausted,  but  we  will 
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make  no  further  quotations  from  elementary  writers  or  de- 
cisi9ns.  The  quotations  made  will  show  the  general  current 
of  authorities,  and  an  examination  of  cases  cited  will  furnish 
a  reference  to  numerous  other  cases. 

The  following  principles  of  law  are  fairly  and  logically 
deducible  from  the  foregoing  authorities : 

1.  To  constitute  a  misrepresentation  a  ground  of  fraud 
for  avoiding  the  contract,  or  to  entitle  the  injured  party  to 
his  action,  it  must  be  in  regard  to  a  material  fact,  operating 
as  an  inducement  to  the  purchase  or  the  making  of  the  con- 
tract, and  upon  which  the  purchaser  or  person  making  the 
contract  had  a  clear  right  to  rely;  and  the  party  complaining 
must  have  been  actually  deceived  thereby ;  and,  generally,  such 
representation  must  not  be  mere  matter  of  opinion,  or  in  re- 
spect of  facts  equally  open  to  the  observation  of  both  parties, 
and  concerning  which  the  party  complaining,  had  he  exer- 
cised ordinary  prudence,  could  have  attained  correct  knowl- 
edge. If  a  party  blindly  trusts,  where  he  should  not,  and 
closes  his  eyes,  where  ordinary  diligence  requires  him  to  see, 
he  is  willingly  deceived,  and  the  maxim  applies,  volenti  non 
fit  injuria, 

2.  If  a  person  represents  a  thing  to  be  true,  when  he 
knows  it  to  be  false,  he  is  guilty  of  positive  fraud. 

3.  If  a  representation  be  made  of  a  matter  material  to  the 
contract,  which  turns  out  to  be  untrue,  to  the  damage  of 
the  party  to  whom  such  representation  was  made,  and  who 
relied  on  the  same  as  true,  such  representation  will  have  the 
force  and  effect  of  positive  fraud  in  a  proceeding  to  rescind 
the  contract,  or  in  an  action  for,  or  defence  founded  on,  the 
fraud,  whether  the  falsity  of  the  representation  was  known  to 
the  party  making  it  or  not,  on  the  ground  that  he  who 
makes  a  representation  as  true,  without  knowing  it  to  be 
true,  is  guilty  of  gross  negligence  and  reckless  conduct. 

4.  Nothing  is  more  clear  in  equity  than  the  doctrine  that 
a  bargain  founded  in  mutual  mistake  of  the  facts  constituting 
the  very  basis  or  essence  of  the  contract,  or  founded  upon 
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the  representations  of  the  seller,  who  is  presumed  to  know 
whether  the  representations  which  he  makes  are  true  or  false, 
material  to  the  bargain,  and  constituting  the  essence  thereof, 
although  made  by  innocent  mistake,  will  avoid  it  Mistake, 
as  well  as  fraud,  in  any  representation  of  a  &ct  material  to 
the  contract,  furnishes  a  sufficient  ground  to  set  it  aside  and 
to  declare  it  a  nullity. 

The  conflict  in  the  decisions  on  this  subject  has  been 
mainly  produced  by  the  nature  of  the  action  and  the  char- 
acter of  the  court  trying  the  cause.  The  courts  of  equity 
would  afford  relief  by  reforming  or  rescinding  a  contract 
founded  upon  a  mutual  mistake  of  fact  upon  a  material  matter, 
although  the  misrepresentation  was  innocently  made  by 
mistake,  while  the  courts  of  law  would  afford  no  remedy,  in 
the  absence  of  a  warranty,  unless  there  was  either  positive 
or  constructive  fraud.  This  will  explain  the  conflict  in  the 
two  principal  cases  in  this  court.  The  case  in  i6  Ind. 
was  to  recover  damages  for  a  false  and  fraudulent  misrepre- 
sentation, while  the  case  in  27  Ind.  was  a  proceeding 
in  equity  to  obtain  a  rescission  of  a  contract. 

There  is  no  longer  any  reason  why  the  decisions  of  this 
court'  should  not  be  uniform  and  harmonious  on  this 
subject.  WoRDEN,  J.,  in  delivering  the  unanimous  opinion 
oi  this  court,  in  Pottery.  Smithy  36  Ind.  231,  says: 

"This  may  not  have  been  the  old  rule  in  relation  to  many 
suits  in  equity,  but  by  the  code  the  distinction  between 
actions  at  law  and  suits  in  equity  is  abolished,  and  it  is  pro- 
vided, that  '  there  shall  be  in  this  State,  hereafter,  but  one 
form  of  action  for  the  enforcement  and  protection  of  private 
rights,  or  the  redress  of  private  wrongs,  which  shall  be 
denominated  a  civil  action.'  By  tlie  provisions  of  the  code 
the  plaintiff  is  entitled,  on  bringing  his  action^  to  whatever 
relief  either  law  or  equity  would  have  afforded  him,  on  the 
case  made,  before  the  distinction  between  them,  in  practice, 
was  abolished.  The  two  systems  are  blended  together,  and 
either  legal  or  equitable  rights  are  to  be  enforced  in  the 
'civil  action'  provided  for.    So,  on  the  other  hand, may  the 
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defendant  set  up  to  the  action  any  matter  of  defence,  either 
legal  or  equitable/'* 

It  is  quite  obvious,  from  what  has  been  said,  that  the 
instruction  givM  wai>  ^ffaneous,  and  the  one  asked  and 
refused  was  " 


The  appellants  also  complain  of  the  refusal  of  the  court 
to  give  the  second  instruction  asked  by  them,  which  is  in 
these  words,  namely: 

"  If  the  jury  finds  fi'om  the  evidence  that  Voltz  knew  that 
defendants,  at  the  time  they  purchased,  believed  that  the 
engine,  boiler,  and  machinery  were  in  good  running  order, 
sound  and  fit  for  use,  and  if  Voltz  knew  there  were  defects 
in  said  boiler  and  engine,  which,  with  ordinary  care,  could 
not  have  been  discovered,  and  of  which  facts  defendants  were 
ignorant,  then  it  was  the  duty  of  Voltz  to  disclose  the  exist- 
ence of  such  defects,  and  his  silence,  under  such  circum- 
stances,  would  amount  to  a  representation  that  the  boiler  and 
engine  were  sound,  etc.,  and  the  defendants,  in  such  case, 
are  entitled  to  damages." 

Parsons,  in  treating  of  the  doctrine  o(  caveat  emptor,  says: 

"One  important  and  universal  exception  is  this:  The  rule 
never  applies^  to  cases  of  fraud,  never  proposes  to  protect 
a  seller  against  his  own  fraud,  nor  to  disarm  a  purchaser 
irom  a  defence  or  remedy  against  a  seller's  fraud.  It 
becomes,  therefore,  important  to  know  what  the  law  means 
by  fraud  in  this  respect,  and  what  it  recognizes  as  such  fraud 
as  will  prevent  the  application  of  the  general  rule.  If  the 
seller  knows  of  a  defect  in  his  goods,  which  the  buyer  does 
not  know,  and  if  he  had  known,  would  not  have  bought  the 
goods,  and  the  seller  is  silent,  and  only  silent,  his  silence  is 
nevertheless  a  moral  fraud,  and  ought,  perhaps,  on  moral 
grounds,  to  avoid  the  transaction.  But  this  moral  fraud  has 
not  yet  grown  into  a  legal  fiaud.  In  cases  of  this  kind  there 
may  be  circumstances  which  cause  this  moral  fraud  to  be 
legal  fraud,  and  give  the  buyer  his  action  on  the  implied 
warranty,  or  on  the  deceit  And  if  the  seller  be  not  silent, 
but  produce  the  sale  by  means  of  fidsc  representations,  then 
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the  rule  of  caveat  empt^  does  not  apply,  and  the  seller  is 
answerable  for  his  fraud.  But  the  weight  <rf authority  requires 
that  this  should  be  active  fraud,  ^he  common  law  does  not 
oblige  a  seller  to  disclose  all  that  he  knows,  which  lessens 
the  value  of  the  property  he  would  sell.  He  may  be  silent, 
leaving  the  purchaser  to  inquire  and  examine  for  himself  or 
to  require  a  warranty.  He  may  be  silent,  and  be  safe,  but  if 
he  be  more  than  silent;  if  by  acts,  and  certainly  if  by  words, 
he  leads  the  buyer  astray,  inducing  him  to  suppose  that  he 
buys  with  warranty,  or  otherwise  preventing  his  examination 
or  inquiry,  this  becomes  a  fraud  of  which  the  law  will  take 
cognizance.  The  distinction  seems  to  be— and  it  is 
grounded  upon  the  apparent  necessity  of  leaving  men  t& 
take  some  care  of  themselves  in  their  business  transactions— 
the  seller  may  let  the  buyer  cheat  himself  a^//ii${i^;»,  but  must 
not  actively  assist  him  in  cheating  himself."    i  Pars.  Con.  578. 

The  leading  English  and  American  cases  are  collected  and 
reviewed  in  note  {k)  on  the  above  page  of  Prof.  Parsons' 
valuable  work,  to  which  reference  is  made. 

We  are  of  the  opinion  that  tlie  law  on  this  subject  is  cor- 
rectly stated  in  the  above  quotation,  and  that  it  is  fully  sus- 
tained by  the  leading  English  and  American  adjudged  cases. 
We,  therefore,  hold  that  the  court  committed  no  error  in 
refusing  to  instruct  the  jury  as  requested  in  the  second 
instruction  asked. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  with  instructions  to  the  court  below  to  grant  a 
new  trial,  and  for  further  proceedings,  in  accordance  with  this 
opinion. 

WoRDEN,  C.  J. — I  am  of  opinion  that  if  a  person  make  a 
representation,  not  amounting  to  a  warranty,  in  good  faith, 
believing  it  to  be  true,  but  which  turns  out  to  be  false,  such 
representation  furnishes  no  ground  of  action  against  him,  or 
defence  to  an  action  by  him  (save  an  action  against  him  to 
rescind  on  the  ground  of  mistake),  because  in  such  case  there 
is  a  total  absence  of  any  foundation  for  the  action  or  defence. 
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which  is  fraud    I  therefore  dissent  from  so  much  of  the 
foregoing  opinion  as  asserts  a  contrary  doctrine. 

H.  IV.  Harrington^  M.  K.  Rosebraugh,  and  W.  D.  Wilson^  for 
appellants. 


Hayes  et  al.  «/.  West  et  al, 

^TLU-^Deciaraiums  of  Testaior.^Mental  Cqp{uUy,-^l!h.t  dedarations  of  a  tes-        im 8| 

tator,  made  at  any  other  time  than  when  engaged  in  the  ezectUion  of  his  will,  37    21 

are  not  to  be  considered  by  a  jury,  except  on  the  question  of  mental  capacity       il^ ^} 

to  make  the  will.  ^  1^7 

SkXR,^Subscribif^  WUnesses.-^Evidifue.^^li  a  competent  subscribing  witness  .  ^    ^^ 

to  a  will  knows  that  he  and  another  competent  witness  or  other  competent  |i65  36i 
witnesses  subscribed  the  instrument  in  the  presence  of  the  testator  and  at  his 
request,  the  attestation  is  sufficiently  proved. 

APPEAL  from  the  Dearborn  Common  Pleas. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellees 
against  the  appellants,  to  contest  the  validity  of  the  sup- 
posed last  will  and  testament  of  Walter  Ha}res,  deceased. 

The  will  in  question  bears  date  March  9th,  1866,  and  pur- 
ports to  have  been  duly  signed  by  the  testator,  and  to  have 
been  attested  by  Heniy  Brachman,  John  P.  Massard,  and 
Outer  GazKy.  Before  the  commencement  of  this  action,  the 
will  had  been  duly  proved,  and  the  executors  named  therein 
had  taken  upon  themselves  the  duties  of  the  trust.  The  ob- 
jections to  tiie  will  are  stated  in  the  following  terms,  viz.: 
''And  the  plaintiff  further  aver  and  charge  that  said  alleged 
will  is  not  the  valid  last  will  and  testament  of  said  Walter 
Hayes,  for  tlie  reason  that  the  same  was  unduly  executed, 
and  for  the  reason  that  if  said  Walter  Hayes  made  said  will, 
he  was  induced  to  execute  said  will  by  the  undue  and  im- 
proper influence  used  and  exercised  over  him  by  the  said 
Dewitt  C.  Fitch,  Leah  Fitch,  James  C.  Hayes,  named  as  con- 
testees,  and  by  one  James  C  Martin,  who  is  a  son-in-law  of 
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the  said  James  C.  Hayes,  and  who  was  acting  in  the  interest 
of  his  said  father-in-law;  and,  also,  further,  for  the  reason  that 
said  Walter  Hayes  was^  at  the  time  of  the  alleged  execution 
of  said  pretended  will,  of  unsound  mind;  therefore,"  etc. 

Issue,  trial  by  jury,  verdict,  and  judgment  for  the  plaintiff 
below,  a  motion  for  a  new  trial  being  overruled  and  excep- 
tion taken. 

The  jury  returned  a  general  verdict  for  the  plaintifis,  and 
also  the  answers  appended  to  the  following  interrogatories. 

First.  "  Did  Walter  Hayes  sign  the  instrument  purporting 
to  be  his  last  will,  or  acknowledge  his  signature  thereto, 
as  his  last  will  and  testament,  in  the  presence  of  John  P. 
Massard,  Henry  Brachman,  and  Carter  Gazley,  or  any  two  of 
them?"    Answer.    "No." 

Second.  "  Did  John  P.  Massard,  Henry  Brachman,  and 
Carter  Gazley,  or  any  two  of  them,  attest  and  subscribe  the 
said  instrument  purporting  to  be  the  last  will  of  Walter 
Hayes,  at  his  request  ?"    Answer.    "  No." 

Third.  "  Was  the  said  John  P.  Massard,  Henry  Brachman, 
and  Carter  Gazley,  or  any  two  of  them,  competent  witnesses 
at  the  time  of  the  alleged  execution  of  said  instrument?" 
Answer.    "Yes." 

Fourth.  "  Was  said  Walter  Hayes  induced  to  execute  said 
will  by  undue  and  improper  influence  used  and  exercised  by 
any  person  or  persons  ?"    Answer.    "  Yes." 

Fifth.  "  Was  Walter  Hayes,  at  the  time  of  tHb  exectition 
of  said  instrument,  purporting  to  be  his  last  will  and  testa- 
ment, of  sound  mind  ?"    Answer.    "  Yes." 

First  "  Did  Walter  Hayes  sign  the  instrument  purporting 
to  be  his  last  will,  the  validity  of  which  is  being  contested 
in  this  suit  ?"    Answer.    "  Yes." 

Second.  "  Did  Henry  Brachman,  John  P.  Massard,  and 
Carter  Gazley,  or  any  two  of  them,  who  purport  to  be  wit- 
nesses to  said  will,  attest  and  subscribe  the  same  as  wit- 
nesses, in  the  presence  of  said  Walter  Hayes  ?"  Answer. 
"No." 

Third.  ''Were  the  said  Henry  Brachman^  John  P.  Massard, 
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and  Carter  Gazley,  or  any  two  of  them,  competent  witnesses 
to  such  will?"    Answer.    "Yes." 

Fourth.  "Was  the  said  Walter  Hayes  induced  to  execute 
said  will  by  undue  and  improper  influences  used  and  exer- 
cised over  him  by  any  person  or  persons,  and  if  so,  by 
whom  ?"  Answer  to  first  question.  "  Yes."  Answer  to  last 
"  George  W.  Pye  and  D.  C.  Fitqh."      * 

Fifth.  "What  legacies  or  devises  was  said  Walter  Hayes 
induced  to  make  by  undue  and  improper  influence  used  and 
exercised  over  him  by  such  person  or  persons?"  Answer. 
"None." 

Sixth.  "Was  the  said  Walter  Hayes,  at  the  time  of  the 
execution  of  such  will,  of  sound  mind?"    Answer.  "  Yes." 

By  these  several  answers  to  interrogatories  it  is  estab* 
lished : 

First.  That  the  signature  of  the  testator  to  the  supposed 
will  is  genuine. 

Second.  That  the  testator  was  of  sound  mind  at  the  time 
of  the  supposed  execution  of  the  will. 

Third  lliat  the  witnesses  whose  names  are  appended  to  the 
will  as  such  were  competent 

Fourth.  That  no  legacy  or  devise  was  induced  by  any 
undue  or  improper  influence. 

The  general  verdict,  then,  if  it  can  stand,  must  rest  upon 
the  ground,  either  that  although  no  particular  bequest  or 
devise  was  induced  by  undue  influence,  yet  the  whole  will 
was  procured  to  be  made  by  such  influence;  or  that  the  will 
was  not  formally  executed,  including  the  attestation,  in  the 
manner  prescribed  by  law. 

The  evidence  in  the  cause  is  before  us,  in  which  we  find 
nothing  that  seems  to  us  to  justify  setting  aside  the  en- 
tire will  as  having  been  procured  by  undue  influence.  In 
respect  to  this  point  we  also  think  the  court  below  erred  in 
one  of  the  charges  given  to  the  jury,  and  in  refusing  one  of 
the  charges  asked  by  the  defendants.  Evidence  was  given 
of  several  statements  made  by  the  testator  to  third  persons, 
in  which  he  expressed  himself  as  being  entirely  satisfied  with 
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the  laws  of  descent  and  distribution,  and  indicated  an  inten- 
tion not  to  make  any  will.  These  statements  were  not  made, 
of  course,  at  the  time  of  the  execution  of  the  will,  and  were, 
therefore,  no  part  of  the  res  gesta. 

The  defendants  asked  the  court  to  charge  as  follows : 

"The  declarations  or  statements  of  a  testator  made  at 
any  other  time  than  •at  the  time  when  he  is  engaged  in  the 
execution  of  the  instrument  claimed  to  be  his  will,  cannot  be 
considered  by  the  jury  in  determining  the  question  of  the 
execution  of  the  will,  but  such  declarations  or  statements 
were  permitted  to  go  to  the  jury  for  the  purpose  of  enabling 
them  to  determine  his  mental  capacity,  and  not  for  the  pur- 
pose of  proving  or  disproving  its  execution." 

This  charge  was  refused,  but  the  court  gave  the  follow- 
ing: "The  declaration  of  Walter  Hayes,  made  before  or  after 
the  execution  of  the  will,  will  not  be  considered  by  you  in 
connection  with  the  execution  of  the  will,  for  it  does  not 
tend  to  prove  or  disprove  the  execution. thereof.  These 
declarations  are  only  evidence  tending  to  prove  the  proposi- 
tions of  insanity  and  undue  influence  in  connection  with 
other  facts  and  circumstances  bearing  upon  these  proposi- 
tions." 

It  will  be  seen  that  by  the  charge  asked  and  refused  the 
defendants  sought  to  limit  the  evidence  of  the  declarations  of 
the  testator  to  the  consideration  of  the  question  of  his  men- 
tal capacity;  while  the  charge  given  left  the  evidence  to  be 
considered  by  the  jury  in  determining  "the propositions  of 
insanity  and  undue  influence."  Herein  lies  the  error.  We 
are  of  opinion  that  the  mere  declarations  of  a  testator,  not 
made  contemporaneously  with  the  execution  of  a  will,  are  not 
admissible  for  the  purpose  of  showing  that  the  will  was  pro- 
cured by  undue  influence.  There  are  cases  that  hold  the 
other  way,  but,  as  we  think,  both  principle  and  the  weight 
of  authority  exclude  the  mere  declarations  of  a  testator  for 
such  purpose.  We  quote  the  following  passage  from  i  Red£ 
Wills,  546: 

"And  although  some  of  the  American  cases  incline  to 
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hold  that  the  declarations  of  the  testator  are  admissible  to 
prove  the  fact  of  fraud,  or  undue  influence  having  been 
exercised  in  the  procurement  of  the  will,  we  think  the  rule 
of  law  is  clearly  against  the  admission  of  any  such  testi- 
mony for  that  purpose.  The  point  has  been  so  ruled  in  a 
considerable  number  of  well-considered  cases,  and  the  prin- 
ciples of  evidence  are  so  clearly  in  favor  of  the  rejection  of 
the  testator's  naked  declarations  upon  that  point,  that  we 
cannot  believe  any  such  rule  will  ever  be  permanently  acted 
upon,"  See,  further,  the  text  and  cases  cited  on  pp.  545-6-7. 

The  statements  imputed  to  the  testator  were,  in  substance, 
that  he  was  satisfied  with  the  disposition  which  the  law 
would  make  of  his  property  after  his  decease,  and,  putting  it 
in  as  strong  terms  as  the  testimony  will  warrant,  that  he 
should  not  make  any  will. 

The  making  of  a  will,  after  the  making  of  such  state- 
ments, certainly  indicates  a  change  of  mind  on  the  part  of 
the  testator.  But  does  such  change  of  mind  carry  with  it 
any  inference  whatever  that  the  change  has  been  effected 
by  undue  influence?  We  think  not.  One  of  the  character- 
istics of  the  human  mind  is  changeability.  Without  change, 
little  progress  would  be  made  in  civilization,  and  little  eleva- 
tion attained  in  the  scale  of  human  life.  Men's  minds  and 
purposes  change  from  observation,  reflection,  investigation, 
and  a  great  variety  of  assignable  and  unassignable  causes ; 
and  this,  too,  without  the  controlling  influence  of  any  master 
mind.  A  man  at  one  time  concludes  that  he  will  make  no 
will,  but  let  his  estate  descend  according  to  the  law  in  the 
absence  of  a  will;  he  subsequently  changes  his  niind  and 
makes  a  will;  can  it  be  said  that  such  change  of  mind,  either 
alone  or  in  connection  with  other  evidence,  is  competent  to 
prove  that  the  change  was  effected,  or  the  execution  of  the 
will  procured,  by  undue  influence?  If  it  is  competent  to  be 
considered  for  that  putpose,  it  is  because  the  court  can  say, 
as  a  matter  of  law,  that  it  has  a  tendency  to  establish  the 
fact  of  undue  influence.     This  the  court  cannot  say.    We 


26  SUPREME  COURT  OF  INDIANA. 

Hayes  ei  at,  v.  West  et  di. 

are  of  opinion  that  the  charge  asked  should  have  been  given, 
and  the  charge  given  withheld 

The  only  remaining  question  in  the  cause  is  whether  the 
evidence  established  the  formal  execution  of  the  will,  inclu- 
ding the  attestation  thereof,  as  required  by  law. 

The  three  attesting  witnesses  were  examined,  each  of 
whom  testified  to  the  acknowledgment  by  the  testator  of  the 
execution  of  the  will  by  him,  and  that  they  signed  it  as  wit- 
nesses at  his  request,  and  in  his  presence.  They  abun- 
dantly prove  the  due  formal  execution  of  the  will.  But  it  is 
insisted  by  counsel  for  the  appellees,  that  two  of  the  sub- 
scribing witnesses  were  successfully  impeached,  and  that  the 
jury  were,  therefore,  justified  in  disregarding  their  evidence. 
We  express  no  opinion  as  to  the  effect  of  the  evidence 
claimed  to  have  been  impeaching.  The  situation  of  the  case 
renders  it  unnecessary  that  we  should  do  so.  One  of  the 
attesting  witnesses  is  not  claimed  to  have  been  in  any  man- 
ner impeached,  and  his  testimony  alone,  in  our  opinion, 
establishes  the  due  execution  of  the  will,  and  he  is  strongly 
corroborated  by  another  witness,  who,  though  he  was  not 
present  when  the  will  was  executed,  was  present  with  the 
draftsman  and  the  testator  a  short  time  before  the  execution, 
when  the  provisions  of  the  will  were  discussed,  and  he  was 
asked  to  sign  the  will  as  a  witness,  but  going  out,  he  did 
not  return  in  time. 

But  it  is  insisted  that  the  testimony  of  one  witness  is  not 
sufficient  to  prove  the  execution  of  the  will,  inasmuch  as  the 
statute  requires  two  or  more  to  attest  it.  The  statute 
.  requires  a  will  to  be  attested  and  subscribed  in  the  presence 
of  the  testator  by  two  or  more  competent  witnesses,  but  it 
does  not  require  that  the  witnesses  shall  subscribe  in  the 
presence  of  each  other.    2  G.  &  H.  555,  sec.  18. 

If  one  witness,  however,  knows  that  he  and  the  other  wit- 
ness or  witnesses  subscribed  the  will,  as  such,  in  the  presence 
of  the  testator,  and  at  his  request,  there  seems  to  us  to  be  no 
legal  necessity  for  calling  any  more.    One  witness  is  suf- 
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ficient  to  establish  a  will  when  offered  for  probate.  2  G.  & 
H.  557,  sec.  27. 

This  leaves  no  ground  on  which  the  general  verdict  can 
stand.  However  reluctant  we  may  be  to  distuA  the  verdict 
of  a  jury  merely  on  the  evidence,  cases  sometimes  occur 
which  call  upon  the  courts  to  discharge  that  duty.  This  is 
one  of  the  cases.  The  court  below  erred  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

y.  R  McDonald,  J.  M.  Butler,  E.  M.  McDonald,  % 
^   SchwartSy  N,  S.  Givan,  and  P,  L.  Spooner,  for  appellants. 

Z>.  5.  Major,  %  D.  Haynes,  F.  Adkinson,  and  W.  S.  Hoi- 
man,  for  appellees. 


Perkins  et  al.  v.  Wright. 

GiRRiER. — Baggage, — Porter. — ^The  price  paid  by  a  passenger  on  a  steamboat 

usually  includes  the  charge  for  the  transportation  of  his  baggage;  and  as  the 

carrier  must  provide  some  one  to  care  for  it,  that  person  is  the  agent  of  the 

carrier,  although  he  be  not  one  of  the  crew  or  paid  by  the  carrier,  but  a  p^r- 

•  ter,  who  receives  his  compensation  from  the  passenger. 

Pa&tibs.— itfij»0r^— A  minor  may,  by' his  next  fnend,  maintain  an  action 
against  a  carrier  for  the  value  of  clothing  or  other  property  given  to  him  by 
his  parents  or  others,  and  lost  by  the  defendant. 

APPEAL  from  the  Vanderburg  Circuit  Court. 

DowNEv,  J. — ^The  appellee  sued  the  appellants,  the  owners 
of  the  steamboat  MoUie  Norton,  as  common  carriers,  for  the 
value  of  a  carpet  sack  and  contents,  which,  it  is  alleged,  were 
shipped  at  Henderson,  Kentucky,  to  the  plaintiff  at  EvansviUe, 
in  this  State,  and  never  delivered.  The  complaint  commen- 
ces, "  Prince  A,  Wright,  an  in&nt,  who  sues  by  Edward  H. 
*E.  Wright,  as  next  friend,  complains,"  etc.  The  second  par- 
agraph commences  thus:  ''The  said  plaintiff  further  com* 
plains  of  the  said  defendant,"  etc. 
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The  first  paragraph  states  that  the  defendants  promised  in 
consideration  that  the  plaintiff  delivered  to  the  said  defend* 
ants  the  goods ;  and  the  second  paragraph  alleges  that  they 
promised  in  consideration  of  a  reasonable  reward,  to  be  paid 
by  the  plaintiff.  The  defendants  demurred  to  the  first  and  second 
paragraphs  of  the  complaint,  for  the  reason  that  neither  of 
them  stated  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled,  and  the  defendants  excepted. 
This  is  the  first  error  assigned.  We  need  not  stop  to  consider 
whether  the  first  paragraph  is  defective,  as  contended  by  coun- 
sel for  the  appellants,  or  not ;  for  conceding  that  it  is,  and  that 
the  second  is  good,  as  is  admitted,  we  must  hold  that  the  de- 
murrer was  a  demurrer  to  both,  and  was  properly  overruled  if 
either  paragraph  was  good.  This  is  not  like  the  cases  where 
the  party  demurs  to  each  paragraph  in  a  complaint,  answer, 
or  reply,  and,  where  it  has  been  held  that  the  demurrer  may 
be  taken  distributively,  and  sustained  to  some  and  overruled 
as  to  others,  as  in  Fankboner  v.  Fankboner^  20  Ind.  62 ;  Parker 
V.  Thomas^  19  Ind.  213. 

The  introductory  part  of  the  complaint  was  sufficient  to 
show  that  the  plaintiff  sued  by  his  next  friend;  and  the  com- 
mencement of  the  second  paragraph  must  be  held,  by  refer- 
ence to  the  first,  to  be  sufficient  also  in  this  respect. 

The  remaining  question  in  the  case  is  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  finding  of  the  court,  which 
arises  out  of  the  motion  for  a  new  trial  in  the  court  below, 
and  the  refusal  of  the  court  to  grant  the  same,  which  refusal 
is  assigned  for  error. 

It  was  admitted  at  the  trial  of  the  cause  that  the  defend- 
ants were  the  owners  of  the  steamboat  MoUie  Norton,  and 
that  they  were  common  carriers,  as  alleged  in  the  complaint. 

It  was  also  admitted  that  by  depositions  taken  and  lost  it 
sufficiently  appeared  that  a  carpet  sack  belonging  to  the  plain- 
tiff had  been  sent  from  Madisonville,  Kentucky,  to  the  wharf- 
boat  at  Henderson,  Kentucky,  to  be  sent  from  there  by  boat 
to  plaintiff,  at  Evansville,  Indiana,  about  the  time  the  goods 
mentioned  in  the  complaint  are  alleged  to  have  been  lost. 
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The  plaintif}^  Prince  A.  Wright,  testified  as  follows :  "  I 
was  the  owner  of  the  carpet  sack,  sent  from  Madisonville, 
Kentucky,  as  admitted  at  the  beginning  of  this  trial ;  it  was 
the  same  as  this  suit  was  brought  for ;  it  was  a  carpet  sack, 
containing  clothing,  papers,  and  books,  as  specified  in  the  bill 
of  particulars  with  the  complaint;  the  articles  were  worth 
the  money  charged  for  them  in  the  bill  of  particulars;  I  was 
the  owner ;  my  father  paid  for  them ;  I  had  no  money  of 
my  own;  had  never  been  in  business  for  myself;  was  a  minor 
and  lived  with  my  parents;  my  &ther  paid  the  price  for  said 
articles,  as  shown  by  the  bill  of  particulars;  they  were  all  as 
good  as  new." 

Cross  examined.  "  I  had  worn  the  shirts  two  or  three  times ; 
there  was  a  new  suit,  consisting  of  the  doeskin  pants,  seven- 
teen dollars,  blue  frock  coat,  thirty-five  dollars,  and  the  satin 
vest,  twelve  dollars  and  fifty  cents,  which  had  never  been 
worn;  these  were  in  a  box,  and  not  in  the  carpet  sack;  the 
balance  were  in  the  carpet  sack;  the  sack  coat  bad  been  worn 
considerable,  also  the  hat;  I  had  gone  over  to  Madisonville 
to  get  into  business,  but  failed  to  get  the  place,  and  came 
back  home,  and  ordered  my  clothing  sent  back  to  Evans- 
ville  to  me;  the  clothing  has  been  lost,  and  I  have  never  seen 
it  since ;  I  left  it  at  Madisonville,  Kentucky;  I  am  now  a 
few  weeks  over  twenty-one  years  old." 

E.  H.  E.  Wright  testified  as  follows:  *  Plaintiff  is  my  son; 
I  live  in  Evansville,  Indiana;  I  bought  and  paid  for  the  ar- 
ticles mentioned  in  the  complaint  for  my  son,  and  paid  the 
price  shown  in  the  bill  of  particulars ;  T  bought  them  for  my 
son  and  gave  them  to  him ;  he  was  going  to  Madisonville, 
Kentucky,  to  get  into  business ;  he  went  over,  but  was  dis- 
appointed and  came  back  home;  the  clothing  belonged  to 
the  plaintiff;  the  defendant,  Perkins,  admitted  that  the  carpet 
bag  had  been  on  his  boat;  I  went  down  to  see  him  on  the 
MoUie  Norton,  and  he  said  he  believed  the  porter  had  stolen 
the  clothes;  he  said  the  men  at  the  wharfboat  at  Hender- 
son had  told  him  that  they  gave  it  to  the  porter  of  the  Nor- 
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ton ;  the  goods  have  been  lost  and  never  delivered  to  the 
plaintiff." 

Cross  examined.  '^I  paid  for  the  goods;  I  always  pay  for 
my  children's  clothing  who  are  under  age;  the  plaintiff  was 
a  minor,  had  been  living  at  home,  had  never  been  in  busi* 
ness  for  himself;  I  gave  him  his  clothing  just  as  I  did 
to  my  other  children,  except  that  he  had  better  clothes, 
because  I  had  sent  him  from  home  to  college.  When  I  first 
went  to  the  Norton  to  see  about  the  goods,  Perkins  declared 
that  he  knew  nothing  about  them,  and  they  were  not  on  the 
boat,  and  h^  had  no  knowledge  of  them;  told  me  to  wait  and 
he  would  make  inquiry  about  them;  I  saw  him  a  few  6xys 
after,  and  he  admitted  that  my  son's  carpet  sack  had  been  on 
the  boat,  but  said  he  could  not  find  it;  believed  his  porter 
had  stolen  it;  he  sent  for.  my  son  to  come  down  and  see 
whether  the  pants  which  his  porter  was  wearing  were  his 
pants ;  he  never  admitted  that  it  had  been  received  or  properly 
delivered  on  his  boat,  but  admitted  that  it  had  been  on  his 
boat,  and  he  believed  his  porter  had  stolen  it'' 

Nathan  Groves,  a  witness  for  defendants,  testified:  ''I  am  a 
clothing  merchant  in  Evansville;  clothing  which  has  been 
worn  two  or  three  weeks  would  not  be  worth  more  than 
twenty-five  to  fifty*  per  cent  of  cost  price;  no  satin  vest  is 
worth  twelve  dollars  and  fifty  cents ;  from  six  to  eight  dol- 
lars is  a  good  price  for  a  good  satin  vest" 

Cross  examined  "  Clothing  worn  two  or  three  weeks  would 
be  worth  more  than  twenty-five  to  fifty  per  cent  of  cost  price 
to  the  owner,  but  would  not  bring  more  than  that  if  put  up 
for  sale.  Shirts  worn  but  twice  would  be  worth  about  as  much 
to  the  owner  as  when  hew." 

Charles  G.  Perkins.  "  I  am  one  of  the  defendants  to  this  ac- 
tion ;  I  was  the  master  of  the  MoUie  Norton  at  the  time  re- 
ferred to ;  do  not  think  that  I  ever  admitted  to  Mr.  Wright 
that  the  goods  were  on  my  boat;  I  have  no  recollection  what- 
ever of  making  any  such  admission;  I  ani  certain  that  I  never 
admitted  that  they  were  delivered  on  my  boat,  or  received 
by  any  officer  having  authority  to  receive  them;  there  were 
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no  facts  upon  which  I  could  make  such  an  admission;  when 
Mr.  Wright  first  came  to  the  boat,  I  told  him  I  knew  nothing 
about  them,  and  never  had  heard  of  them;  I  looked  at  the 
freight  book  in  which  all  freight  is  entered,  and  could  find 
nothing  of  it;  I  told  Mr.  Wright  to  come  down  again,  and 
in  the  meantime  I  would  make  inquiry  about  it;  I  looked 
through  the  boat,  looked  into  every  state  room,  and  made 
diligent  inquiry,  and  could  never  find  or  learn  that  the  goods 
had  been  on  my  boat;  I  may  have  told  Mr.  Wright,  that  I 
had  suspicions  that  my  porter  had  stolen  them^  and  think  I 
told  him  something  of  that  sort,  and  sent  for  his  son  to  come 
down  and  see  whether  the  pants  my  porter  had  on  were  his 
pants,  but  am  certain  that  I  never  made  any  other  admission 
than  might  be  implied  from  that  Porters  have  no  authority 
whatever  to  receive  freight;  that  is  the  business  of  the  master 
or  clerks;  porters  take  charge  of  passengers'  baggage,  black 
boots  for  passengers,  etc.,  but  they  get  their  pay  from  pas- 
sengers, whatever  they  see  fit  to  pay  them ;  they  are  not 
hired  by  the  boat  and  do  not  belong  to  the  boat's  crew;  they 
get  their  meals  for  helping  to  wait  on  the  table,  tending  to 
Uie  fires  in  the  cabin  and  for  sweeping  out  the  forepart  of  the 
cabin.  Porters,  also,  sometimes  cany  smalt  packages  for 
persons  not  on  the  boat,  byt  in  such  cases  they  have  no  au- 
thority to  receive  them  for  the  boat.  The  boat  receives  no 
compensation  in  such  cases ;  the  officers  take  no  notice  of  it, 
and  are  hot  supposed  to  know  anything  at  all  about  it  Any 
compensation  for  such  services  is  paid  by  the  owners  of  the 
package,  and  the  boat  has  nothing  to  do  with  it  I  have 
always  told  my  porters  not  to  carry  any  packages,  and  if  any- 
thing except  baggage  of  a  passenger  is  brought  on  my  boat,  it 
should  go  as  freight  and  a  bill  of  lading  should  be  given.  The 
porters  have  the  entire  charge  of  all  baggage  on  board,  and 
the  officers  pay  no  attention  to  baggage." 

Volney  Screnson.  "  I  was  clerk  on  steamboats  in  the  trade 
here  about  Evaosville  for  about  eight  or  ten  years;  I  am  now 
in  the  office  of  the  surveyor  of  customs  for  the  port  of  Evans- 
viUe,  6r  deputy  surveyor  of  customs;  I  know  that  porters  of 
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Steamboats  have  no  authority  whatever  to  receive  freight; 
they  look  after  the  fires  in  the  cabin,  black  passengers'  boots, 
and  take  care  of  passengers'  baggage;  they  do  not  belong  to 
the  crew  of  the  boat  In  my  present  employment  I  see  alf 
returns  of  steamboat  crews,  made  to  the  surveyor  of  customs, 
which  have  to  be  made  for  the  puipose  of  collecting  dues, 
for  marine  hospital.  In  these  returns  porters  of  boats  are 
never  included,  and  porters  are  not  entitled  to  be  treated  or 
cured  in  the  United  States  Hospital,  as  all  members  of  a 
boat's  crew  are.  Porters  sometimes  carry  small  packages  for 
persons  not  passengers,  but  in  such  cases  the  steamboat  re- 
ceives no  compensation  for  it,  the  officers  take  no  notice  of 
it,  and  in  most  cases  know  nothing  at  all  about  it." 

Cross  examined.  "When  porters  carry  small  packages  they 
receive  some  compensation,  but  it  is  from  the  owner  of  the 
package,  and  not  from  the  owner  of  the  boat,  and  the  boat 
has  nothing  to  do  with  it  The  porters  get  their  pay  from 
the  owners  of  packages  and  baggage." 

Allen  J.  Duncan.  "  I  have  been  steamboating  about  Evans- 
ville  for  a  good  many  years ;  am  now  master  of  the  steamer 
Sam  Orr;  I  know  the  position  and  duties  of  porters  on  a 
boat;  they  take  charge  of  passengers'  baggage,  bUck  boots, 
attend  to  fires,  etc. ;  they  receive  no  pay  from  the  boats,  nor 
do  they  belong  to  the  boat's  crew;  they  have  no  authority 
to  receive  freight  for  the  boat;  that  is  the  business  of  the 
master  and  clerks.  Sometimes  porters  cany  small  parcels 
from  place  to  place  for  persons  not  passengers,  but  the  boat 
has  nothing  to  do  with  it,  and  receives  no  compensation  in 
such  cases;  it  is  generally  done  mthout  the  officers  of  the 
boat  knowing  anything  about  it;  they  have  no  authori^  to 
receive  anything  for  the  boat  unless  it  is  passengers' baggage; 
they  have  charge  of  that 

Cross  examined.  ''  When  porters  carry  small  parcels  from 
place  to  place  for  persons  not  on  the  boat,  they  get  their  pay 
from  the  owners  of  the  parcels.  The  porters  have  charge  of 
all  baggage." 

A.  J.  Hutcheson;  master  of  the  steamer  D.  Newcomb,  and 
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Lee  Howard,  master  of  the  steamer  Florence  Lee,  being 
present  as  witnesses,  it  was  admitted  by  plaintiff  that  they 
would  testify  concerning  the  duties  and  relations  of  porters 
substantially  the  same  as  the  foregoing  witnesses  had  done. 
And  this  was  all  the  evidence  given  in  the  cause. 

Several  objections  are  urged  against  the  sufficiency  of 
this  evidence  to  sustain  the  finding  of  the  court  It  is 
insisted,  in  the  first  place,  that,  conceding  that  the  court 
might,  from  the  evidence,  have  found  that  the  goods  went 
into  the  hands  of  the  porter  on  the  steamboat,  still  it  does 
not  sufficiently  appear  that  he  was  authorized  to  receive  the 
same,  and  if  he  did  receive  them,  that  this  did  not  bind  the 
carriers  or  make  them  liable  for  their  delivery  to  the  owner. 

It  is  very  clear  that  to  bind  the  carrier  for  the  safe  carriage 
and  delivery  of  the  goods,  they  must  be  delivered  to  him  or 
to  his  authorized  agent;  they  must  come  to  his  possession. 
Chitty  Carriers,  26 ;  Ford  v.  Mitchell,  2 1  Ind.  54. 

It  is  not  usual  for  a  passenger  to  pay  for  the  transportation 
of  his  baggage  separate  from  what  is  paid  by  him  for  his  own 
transportation.  What  he  pays  for  his  own  carriage  includes 
also  pay  for  the  carriage  of  his  baggage.  In  this  instance, 
however,  the  owner  of  the  baggage  was  not  on  the  boat,  and 
therefore  a  compensation  for  the  carriage  of  the  baggage 
would  be  impliedly  due  to  the  carrier  for  the  transportation 
thereof,  and  this  is  true  whether  the  goods  be  denominated 
baggage  or  freight.  In  either  case  there  must  have  been  a 
delivery  to  the  carriers,  or  to  their  agent  or  servant,  to  make 
them  responsible.  The  appellants  seem  to  concede,  and  we 
think  must  concede,  that  the  porter  was  their  agent  and  servant 
in  the  receipt  of  the  baggage  of  passengers  on  the  boat,  and 
in  the  care  and  delivery  thereof.  As  they  are  bound  to 
transport  the  baggage  of  passengers,  as  well  as  the  passen- 
gers, they  must  provide  some  one  to  take  charge  of  it,  and 
this  person  must  be  held  to  be  their  agent. 

As  we  are  not  quite  agreed  whether  or  not,  under  the  cir- 
cumstances shown,  the  porter  was  the  agent  of  the  carriers 
Vol.  XXXVIL— 3 
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to  receive  the  goods  in  question,  we  leave  that  point  unde- 
cided. 

Second.  It  is  contended  that  the  father,  and  not  the  son, 
should  have  brought  the  action.  The  reason  assigned  for 
this  position  is,  that  the  plaintiff  was  under  age,  and  that  the 
goods  were  purchased  by  the  father  and  given  to  the  son. 
There  is  nothing  in  this.  A  minor  can  own  property  which 
has  been  given  to  him,  whether  by  his  father  or  by  some 
other  person. 

Third.  The  next  point  made  is,  that  the  damages  are  ex- 
cessive. The  value  of  the  sack  and  contents,  as  set  out  in  the 
bill  of  particulars,  is  one  hundred  and  thirty-five  dollars  and 
seventy-five  cents.  The  judgment  was  for  one  hundred  and 
nineteen  dollars  and  thirteen  cents.  We  think  the  court  al- 
lowed this  amount  as  the  value  of  all  the  articles  in  the  bill 
of  particulars.  But  the  plaintiff  testified  that  the  doeskin 
pants,  seventeen  dollars;  blue  frock  coat,  thirty-five  dollars; 
satin  vest,  twelve  dollars  and  fifly  cents ;  making  sixty-four 
dollars  and  fifty  cents,  were  in  a  box,  and  not  in  a  carpet  sack. 
There  is  no  charge  in  the  complaint  of  the  shipment  or  loss 
of  any  goods  in  a  box,  nor  does  the  evidence  show  that  any 
box  of  goods  was  sent  from  Madisonville  or  shipped  on  board 
the  boat  at  Henderson. 

Leaving  out  the  value  of  the  clothing  shown  to  have  been 
in  the  box,  the  judgment  below  is  too  large  by  whatever 
the  court  found  to  be  the  value  of  those  articles. 

The  judgment  is  reversed,  and  the  cause  remanded. 

S.  R.  Hombrook,  for  appellants. 

%  M.  Shackelford  and Williamson^  for  appellee. 
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•"37      3f»j 
Libel. — Pleading, — Introductory  Matter, — Colloqmunu — Innuendo, — ^Wherc ,  i  n  139   467 

an  action  for  libel^words  alleged  to  have  been  published  are  not  ^erse  actionaLle,         |  ^   J| 
there  should  be  a  prefatory  allegatiOA  of  such  extrinsic  matter,  or  of  such  special  ' 

meaning  of  the  words  as  renders  them  libellous,  and  the  colloquium  should  con- 
nect therewith  the  using  or  publishing  of  the  words  complained  of,  the  in- 
nuendo giving  to  the  words  the  interpretation  borne  by  them  in  relation  to  the 
extrinsic  fact  or  special  meaning. 

SAMB.^^-yusti/ication, — Although  the  truth  of  the  matter  charged  to  be  libellous 
may  be  shown  in  defence,  yet  an  answer,  in  order  to  make  it  a  good  justifi- 
cation, must  specifically  point  out  the  acts  of  which  the  plaintifif  was  guiJty, 
that  the  court  may  see  whether  the  defendant  was  justified  in  what  he  pub- 
lished. 

Same. — Evidence, — ^Where  the  plaintiff  in  such  action,  has  alleged  the  mean- 
ing of  certain  words,  and  to  whom  they  referred,  he  may  prove  by  witnesses 
what  they  understood  by  the  words  and  of  whom  they  were  published. 

APPEAL  from  the  Decatur  Circuit  Court. 

Pettit,  J. — ^This  was  a  suit  by  the  appellee  against  the 
appellant  for  libel.  The  complaint  was  in  two  paragraphs. 
There  was  a.  motion  to  strike  out  the  first  paragraph,  be- 
cause it  was  the  same  as  the  second,  overruled,  and  excep- 
tion taken;  a  motion  to  strike  out  parts  of  this  paragraph 
overruled  and  exception ;  and  a  demurrer  for  want  of  sufficient 
facts  to  it  as  a  whole,  and  to  its  several  parts,  was  filed,  over- 
ruled, and  exception.  But  we  need  not  notice  these  rulings, 
or  the  errors  assigned  thereon,  because  this  paragraph  was 
subsequently  withdrawn,  and  the  case,  so  far  as  it  was  con- 
cerned, dismissed.  This  was  done  after  the  evidence  had 
been  given,  and  the  arguments  of  counsel  had  been  made, 
but  before  the  instructions  of  the  court  had  been  given  to  the 
jury,  and  was  objected  and  excepted  to  by  the  defendant,  and 
is  assigned  for  an  error.  But  we  hold  tihat  it  was  no  error. 
2  G.  &  H.  1 1 8,  sec.  99,  and  the  authorjjties  cited  in  the 
notes  fully  warrant  this  action  of  the  plaintiff  and  the  court. 

The  case  of  Ostmnderv.  Clark,  8  Ind.  211,  is  cited  to  sus- 
tain the  view  of  the  appellant.  That  case  decides  that  when 
an  amendment  is  made,  after  the  jury  is  sworn^  which  makes 


36  SUPREME  COURT  OF  INDIANA. 

Dc  Annond  v,  Armstrong. 

an  issue  the  jury  were  not  sworn  to  try,  it  is  error  to  proceed 
without  re-swearing  the  jury.  In  this  case  the  jury  was  sworn 
to  try  the  issues.  The  withdrawal  of  the  first  paragraph  of 
the  complaint  did  not  make  a  new  issue,  but  simply  withdrew 
one  from  the  consideration  of  the  jury.  No  new  issue  was 
formed,  and  the  withdrawal  of  the  paragraph  could  do  no 
injury  to  the  defendant 

The  second  paragraph  of  the  complaint  is  as  follows: 
Said  plaintiff  complains  of  said  defendant,  and  says  that 
the  plaintiff  is,  and  for  many  years  past  has  been,  a  resident 
and  citizen  of  Sand  Creek  township,  of  said  county;  that 
John  Cheek  was  township  trustee  of  said  township  fi-om 
April,  1864,  to  April,  1867;  that  during  the  war  for  the 
suppression  of  the  late  rebellion,  the  President  of  the  United 
States  ordered  a  draft  for  men  to  serve  in  the  armies  of  the 
United  States,  and  that  it  became  necessary  for  said  township 
to  furnish  a  quota  of  men,  either  by  draft,  volunteering,  or 
hiring  substitutes,  or  by  otherwise  obtaining  credit  to  relieve 
said  township  from  said  draft;  that  for  the  purpose  of  col- 
lecting and  disbursing  money  and  means  to  clear  said  town- 
ship from  said  draft,  and  for  the  relief  of  the  drafted  men  of 
said  township,  the  citizens  of  said  township  held  a  public 
meeting,  on  or  about  the  i8th  day  of  October,  1864,  and 
elected  and  appointed  the  plaintiff)  said  John  Cheek,  and 
six  others,  citizens  of  said  township,  as  ^ommitte^  and  in 
behalf  of  the  citizens  of  said  township,  to  raise  and  expend 
money,  and  devise  means  for  the  purpose  aforesaid;  that 
thereupon  said  committee  entered  upon,  and  have  ever  since 
been  engaged  in,  the  discharge  of  their  duties  as  such  com- 
mittee; that  in  the  year  1864,  said  trustee,  with  the 
advice  and  consent  of  the  board  of  county  commissioners 
of  said  county,  levied  a  tax  on  the  property  of  said  township, 
popularly  known  as  the  military  tax,  for  the  purpose,  among 
others,  of  clearing  said  township  from  said  draft,  and  reim- 
bursing said  committee  the  money  borrowed  by  them  for 
that  purpose,  also  for  the  purpose  of  the  relief  of  the  drafted 
men  of  said  township;  that  said  tax  was  in  part  coHected; 
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that  the  plaintiff  is,  and  for  many  years  has  been,  a  member 
of  the  Democratic  party,  and  that  on  or  about  the  8th  day 
of  January,  1868,  there  was  a  state  Democratic  convention, 
held  at  the  city  of  Indianapolis,  which  was  attended  by  the 
plaintiff  as  a  delegate  from  said  county;  that  the  words 
^'red  eye"  and  *' critter  "have  acquired,  in  the   neighbor- 
hood of  the  plaintif!^  and  in  said  county,  a  provincial  mean- 
ing, and  are  understood  to  mean  whisky,  or  other  ^spirit- 
uous  and  intoxicating  liquors;  that  at  the  March  term,  1868, 
of  the  board  of  county  commissioners  of  said  county,  one 
Michael  Taney  applied  for  license  to  retail  intoxicating  liquor 
in  a  less  quantity  than  a  quart  at  a  time^  in  the  town  of  West- 
port,  in  said  township ;  that  the  plaintiff  and  others  obtain&d 
and  filed  remonstrances  before  said  board  against  the  grant- 
ing of  said  license;  that  when  said  cause  came  on  for  trial* 
at  said  court,  Wren  Grayson,  one  of  the  members  of  said 
board,  was  absent,  and  that  in  his  absence  said  Taney  failed 
to  obtain  said  license ;  that  the  defendant,  on  or  about  the  28th 
of  March,  e868,  at  said  county,  composed  and  caused  to  be 
published  in  a  newspaper  of  general  circulation^  published  in 
said  county,  called  the  Greensburg  Herald,  a  certain  false, 
scandalous,  malicious,  and  defiunatory  libel  of  and  concern- 
ing the  plaintiff's  character  for  honesty  and  sobriety,  and 
of  and  concerning  the  honesty  and  fidelity  of  said  committee 
in  the  discharge  of  their  duties  as  aforesaid,  in  a  part  of  which 
was  and  is  contained  the  following :    (i)     "  Chief  among  them 
is  our  delegate"  (plaintiff  meaning)  "to  the  state  convention" 
(meaning    state  Democratic  convention   aforesaid),   "who 
helped  to  get  through  the  celebrated  whisky  plank  in  the 
state  platform,  a  good  fridnd  of  '  red  eye ' "  (meaning  whisky 
or  spirituous  and  intoxicating  liquors)  "then,  but  'hell-bent' 
(excuse  his  language)  against  the  'critter'"  (meaning  whisky 
or  other  spirituous  and  intoxicating  liquors)  "now,  probably 
caused  by  an  overdose  while  at  Indianapolis."    (2) 

(A)    That  the  defendant  meant  and  intended  by  the  above 
words  to  charge  that  the  plaintif]^  whUe  at  the  city  of  Indian- 
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apolis  in  attendance  at  the  convention,  as  aforesaid,  was  guilty 
of  the  intemperate  and  inordinate  use  of  whisky  or  other  in- 
toxicating liquors,  and  was  so  understood  by  the  readers  of 
said  newspaper.  (B) 

And  in  another  part  of  said  article  there  was  and  is  other 
false,  scandalous,  malicious,  defamatory,  and  libellous  matter, 
to  wit : 

(3)  "They"  (meaning  certain  parties  of  whom  the  plaintiff 
was  one)  "were  on  hand  at  the  Republican  convention,  using 
their  influence  to  induce  the  Republicans  to  nominate  a  man 
that  they"  (meaning  the  plaintiff  and  others)  "  could  depend 
upon  if  elected,  to  cover  up  their"  (meaning  the  plaintiff  and 
others)  "  former  rascality  in  township  business.  They"  (mean- 
ing the  plaintiff  and  others)  "  have  a  bad  record,  one  that  will 
not  bear  bringing  to  light,  and  they  "  (meaning  plaintiff  and 
others)  "but  use  the  whisky 'bugbear'  for  the  purpose  of 
directing  attention  from  it"  (4) 

(C)  And  the  plaintiff  avers  that  the  above  words  of 
said  libel  were  composed  and  published  by  the  defendant 
with  the  intent  then  and  there  to  charge  certain  members  of 
said  committee  and  the  plaintiff,  as  one  of  said  members, 
with  having  fraudulently  swindled  and  defrauded  said  town- 
ship, or  the  citizens  thereof,  of  money  raised  for  the  pur- 
pose of  clearing  said  township  from  said  draft,  and  for  the 
relief  of  drafted  men  of  said  township.  (D) 

And  in  another  part  of  said  article  occurs  the  following 
words: 

(S)  "During  draft  times, these 'round  heads'"  (meaning 
members  of  said  committee,  of  whom  plaintiff  was  one,  and 
others)  "  did  everj^ing  in  their  power  to  prevent  the  town- 
ship from  being  taxed  for  the  relief  of  drafted  men,  and 
partly  succeeded  on  the  last  draft  However,  when  the  tax 
was  levied,  they"  (meaning  the  plaintiff  as  one  of  the  parties 
and  others)  "  had  control  of  the  money  and  committeed  and 
trusteed  it  pretty  much  up;  at  any  rate  the  twenty-six  drafted 
men  who  got  a  township  order,  each  for  one  hundred  dot- 
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lars  (although  that  amount  was  levied  and  collected  of  the 
people),  never  received  one  cent  of  the  money."   (6 )  • 

(E)  That  said  defendant  thereby  meant  and  intended, 
and  was  understood  by  the  readers  of  said  paper  to  charge 
said  committee  and  said  trustee  with  the  crime  of  appropria- 
ting to  their  own  use,  embezzling,  and  squandering  moneys 
so  said  to  have  been  committed  to  their  control,  and  of  cor- 
ruption in  the  discharge  of  the  duties  imposed  upon  them  by 
their  fellow-citizens  of  said  township.    (F) 

And  in  another  part  of  said  article  there  was  and  is  con- 
tained the  following  libellous  words : 

(7)  "They"  (meaning  plaintiff  and  other  members  of  said 
committee)  "have  spent  some  weeks  in  company  with  promi- 
nent Black  Republicans  of  the  township  to  prevent  Demo* 
crats  from  pursuing  a  business  authorized  by  the  law  of  the 
State  and  the  platform  of  their  party"  (meaning  the  retailing 
of  intoxicating  liquors).  "They"  (meaning  certain  parties  of 
whom  the  plaintiff  was  one)  '*^ucceeded,by  the  absence  of  one 
of  the  commissioners"  (meaning  Wren  Grayson,  one  of  the 
county  commissioners  of  said  county),  "supposed  to  have 
been  occasioned  by  the  use  of  their  dollars  "  (8)  (meaning 
money  belonging  to  or  controlled  by  parties  of  whom  the 
plaintiff  was  one ).  (G)  That  said  defendant  meant  and  in- 
tended by  said  words  to  charge  that  certain  parties,  of  whom 
the  plaintiff  was  one,  had  been  guilty  of  keeping  Wren 
Grayson,  one  of  the  board  of  commissioners  of  Decatur 
county,  from  attending  at  a  meeting  of  said  board,  when 
it  was  his  duty  to  have  beea  present,  by  bribing  him  with 
money  to  prevent  him  from  discharging  his  duties  as  such 
officer.    (H) 

And  in  another  part  of  said  article  there  was  and  is  the 
following  libellous  matter: 

(9)  "  They  "  (meaning  certain  parties,  of  whom  the  plaintiff 
was  one)  "succeeded  last  spring"  (meaning  the  spring  election, 
1867)  "in  forcing  one  of  their  clan  upon  the  people  for  trus- 
tee "  (meaning  township  trustee  of  said  township), "  and  by  his 
&lse  promises  to  investigate  these  frauds  of  Cheek  and  others  " 
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(meaning  the  plaintiff  as  one  of  the  parties),  '^got  elected  by 
a  reduced  majority."  (lo) 

(I)  That  by  the  above  words  the  defendant  meant  and 
intended,  and  was  understood  to  mean  and  intend,  to  charge 
the  plaintiff  and  other  parties,  members  of  said  committee, 
with  having  corruptly  and  fraudulently  defrauded  the  said 
township,  or  the  people  thereof,  out  of  money  raised  by  tax- 
ation and  otherwise,  while  in  the  discharge  of  their  duties  as 
such  committee,  and  with  having  connived  at  and  consented 
to  the  making  of  false  promises  by  a  candidate  for  township 
trustee,  of  said  township,  for  the  fraudulent  purpose  of  con- 
cealing their  ss^d  crime  from  the  public.  (J) 

That  said  article  in  each  and  every  allegation  is  wholly 
false  and  untrue,  apd  by  means  of  its  publication  the  plain- 
tiff has  been  and  is  damaged  and.  prejudiced  in  credit  and 
reputation  in  the  sum  often  thousand  dollars,  for  which  sum 
he  demands  judgment,  and  for  all  other  proper  relief. 

There  was  a  motion  made  to  compel  the  plaintiff  to  sepa- 
rate his  cause  of  action  into  paragraphs,  which  was  properly 
overruled.  All  the  matter  is  rightly  in  one  paragraph.  The 
defendantmovedthecourt  to  strike  out  of  complaint  above 
set  out  all  the  parts  from  figure  i  to  2 ;  from  3  to  4 ;  from  5 
to  6;  from  7  to  8;  from  9  to.  10,  and  from  letter  A  to  B; 
fronl  C  to  D;  from  EtoF;  from  G  to  H;  from  I  to  J.  This 
motion  was  overruled,  and  there  was  no  error  in  this  ruling. 
A  demurrer  for  want  of  sufficient  facts  was  filed  to  the  com- 
plaint, as  it  appears  above,  and  was  properly  overruled.  The 
complaint  is  good  in  all  respects. 

It  is  argued  that  the  innuendoes  should  have  been  stricken 
out,  as  they  'make  words  actionable  which  are  not  so  in 
themselves,  and  enlarge  and  change  the  ordinary  meaning  of 
the  words  in  the  libel,  which  is  not  the  office  of  an  innuendo. 
This  is  true,  unless,  as  in  this  case,  there  is  a  colloquium  and 
prefatory  allegation  of  some  extrinsic  matter,  or  an  expla- 
nation of  the  particular  meaning  of  words  and  phrases.  Ward 
v.  CofyAan,  30  Ind.  395 ;  Hays  v.  MiuAeU,  7  Blackf.  1 17. 
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The  defendant  then  filed  his  answer,  in  five  paragraphs,  as 
follows: 

First.    General  denial. 

Second.  That  he  admits  that  said  plaintiff  was  a  member 
of  the  committee  appointed  to  relieve  Sand  Creek  township 
of  the  drafts  of  its  citizens  into  the  military  service  of  the 
United  Stages,  and  acted  as  such  committeeman  during  the 
existence  of  such  committee.  He  admits  that  a  tax  was 
levied  in  the  years  1864  and  1865  to  raise  money  to  fill  the 
quota  of  said  township  under  said  call,  but  he  denies  that  the 
funds  raised  by  said  taxes  were  at  the  disposal  of  said  com- 
mittee ;  that  he  did  write  the  article  which  in  part  referrec}  to 
the  plaintifl)  and  from  which  the  passages  set  forth  in  the  com- 
plaint are  extracts.  He  denies  that  the  innuendoes  written 
in  the  complaint  correctly  state  his  intention  and  meaning, 
but  that  said  article  entire  is  as  follows,  viz. : 

"From  Westport — A  plain  talking  letter,  in  which 

NAUGHTY  QUESTIONS  ARE  ASKED,  AND  AN  ANSWER  EARNESTLY 

DESIRED  —  Republicans  tampering  with   officials  — 

BIRDS  OF  A  FEATHER  FLOCK   TOGETHER — WHAT  WENT  WITH 
THE  MONEY?  • 

**  Editor  Herald: — I  wish  a  small  amount  of  space- in  your 
paper,  for  the  purpose  of  informing  your  readers  of  the  con- 
dition of  the  Democratic  party  in  this  township.  We  have 
had  heretofore  from  eighty  to  one  hundred  and  fifty  majority, 
which  could  easily  be  increased,  were  it  not  for  some  med- 
dlesome individuals,  who  claim  to  be  par  excellence  Demo- 
crats, equal  in  strength  to  the '  Brick  Pomeroy  make.'  They 
are,  however,  in  faith  like  a  certain  clan  of  Democrats  were 
in  1854.  They  wish  to  dictate  to  other  people  what  business 
they  shall  follow,  and  what  they  shall  eat  and  drink  while 
pursuing  the  same.  They  are  anti-whisky,  anti-license,  in 
short,  Maine-law  men,  and  from  their  actions  we  infer  they 
have  secret  meetings,  and  if  there  was  any  dog-fennel,  would 
be  found  wallowing  in  it  equal  to  the  dark  lantern  K.  N.'s 
of  that  year.    Chief  among  them  is  our  delegate  to  the 
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State  convention,  who  helped  to  get  through  the  celebrated 
*  whisky  plank'  in  the  state  platform — ^a  good  friend  of 
'red  eye/  but  'hell  bent'  (excuse  his  language)  against 
the  '  critter '  now,  probably  caused  by  an  overdose  while  at 
Indianapolis.  Since  his  trip  to  the  convention,  there  has 
been  an  application  or  two  for  licenses  to  sell  liquor  in  West* 
port,  and  although  by  good  Democrats  and  respectable  citi* 
zens,  this  would-be  leading  Democrat  (but,  in  fact,  Puritan 
'round  head'),  in  company  with  a  few  others  of  the  same 
stripe,  and  the  leaders  of  the  'Manhood  Mongrel'  party 
have  set  up  a  furious  howl,  equal  in  fierceness  to  that  of 
the  Methodists  or  the  K.  N.'s  of  former  years.  They  have 
spent  some  weeks  canvassing  among  the  people,  getting 
signers  to  their  remonstrance,  and  electioneering  in  support 
of  their  Maine-law  notions. 

"  They  have  tried  hard  to  defeat  the  calling  of  a  Demo- 
cratic convention,  but,  failing  in  this,  are  determined  to  drag 
their  whisky  notions  in  the  political  contest  for  the  nomina- 
tions. 

"  Already  they  have  been  canvassing  and  denouncing  cer- 
tain Democrats  who  have  dared  to  announce  themselves 
candidates  without  asking  them,  as  'whisky  Democrats,' 
and  as  running  on  a  whisky  platform,  and  declaring,  in 
advance  of  the  nominations  by  the  convention,  that  they  can- 
not be  elected  if  nominated. 

"  They  have  been  for  some  time  buttonholing  the  leaders 
of  the  opposition,  and  begging  them  to  support  their  tem- 
perance candidate  for  justice,  promising  in  return  to  sup- 
port the  balance  of  the  Radical  ticket  There  is  no 
doubt,  from  present  indications,  but  that  they  have  made  up 
their  minds,  in  case  they  fail  to  get  one  of  their  clan  nomi- 
nated, to  bolt  the  nominations  and  support  the  Radical  can- 
didates. They  were  on  )umds  at  the  Republican  convention, 
using  their  influence  to  induce  the  Republicans  to  nominate 
a  man  that  they  could  depend  upon,  if  elected,  to  cover  up 
their  former  rascality  in  township  business.  They  have  a 
bad  record,  one  that  will  not  bear  bringing  to  light,  and  they 
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but  use  the  'whisky  bugbear'  for  the  purpose  of  diverting 
attention  from  it  During  draft  times,  these  'round  heads' 
did  everything  in  their  power  to  prevent  the  township  from 
being  taxed  for  the  relief  of  drafted  men,  and  partly  suc- 
ceeded on  the  last  draft.  However,  when  the  tax  was  lev- 
ied, they  had  control  of  the  money,  and  committeed  and 
trusteed  it  pretty  much  up;  at  any  rate  the  twenty-six 
drafted  men,  who  got  a  township  order  each  for  one  hundred 
dollars  (although  that  amount  was  levied  and  collected  of 
the  people),  never  received  one  cent  of  the  money.  Will 
Mr.  Cheek  tell  the  tax  payers  of  this  township  what  became 
of  that  money  ?  Will  he  also  tell  them  why  certain  Repub- 
licans like  Cones,  Elliott,  and  Johnson  were  let  off  paying 
their  tax,  and  other  poor  men,  good  Democrats,  had  their 
property  sold  for  this  same  tax?  Mr.  Cheek  says  there  is  a 
debt  of  nine  hundred  and  fifty  dollars  yet  owed  for  the  first 
draft  Will  he  inform  the  people  why  he  did  not  have  the 
Republicans  spoken  of  and  others  to  pay  their  taxes  as  well 
as  Democrats  ? 

"  If  he  had  done  this,  the  debt  would  not  now  be  unpaid. 
But  Mr.  Cheek  will  say  it  was  the  &ult  of  the  county  treas- 
urer. This  is  not  true,  for  the  treasurer  was  ordered  by  these 
would-be  kings  of  Sand  Creek  township  not  to  push  Messrs. 
Cones,  Elliott,  and  Johnson.  What  their  reasons  were,  we 
can  only  guess.  Will  Mr.  Cheek  also  inform  the  people  by 
what  authority  he  acted  in  this  tax  collecting  business,  and 
whether  or  not  he  did  it  by  authority  of  his  being  trustee? 
If  so,  will  he  tell  the  people  why  he  charged  his  full  pay  as 
trustee,  and  some  four  hundred  dollars  besides,  for  handling 
and  squandering  this  military  fund?  Mr.  Cheek  claims  to 
be  a  good  Democrat,  of  course,  and  gets  very  angry  when 
any  Democrat  speaks  of  this  matter,  but  the  people  have  a 
right  to  judge  a  man  by  the  company  he  keeps.  He  and 
Armstrong,  Owens,  and  others  may  be  seen  eight  or  ten 
days  of  each  week  caucusing  around  Westport  with  such 
specimens  of  the 'manhood  party'  as  Bill  McCulIough,  Gid- 
dings,  Boicourt,'  Grayson^  and  others  of  that  ilk.    They  have 
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spent  some  weeks  in  company  with  prominent  Black  Repub- 
licans of  this  township,  to  prevent  Democrats  from  pursuing 
a  business  authorized  by  law  of  the  State  and  the  platform 
of  their  party.  They  succeeded  by  the  absence  of  one  of 
the  commissioners  (supposed  to  have  been  occasioned  by 
the  use  of  their  dollars).  Such  men  have  no  business  in  the 
Democratic  party.  And  for  one,  I  am  in  fiivor  of  cleaning 
them  out,  like  the  Maine-law  friends  were  in  1854.  We  will 
be  better  off  without  them,  and  the  convention  to-day  ought 
to  pass  resolutions  of  expulsion  against  them.  We  have  a 
hard  contest  before  us  this  fall,  and  it  will  not  do  for  us  to 
imdertake  to  carry  these  *  dead  weights '  any  longer.  They 
succeeded  last  spring  in  forcing  one  of  their  clan  upon  the 
people  for  trustee,  and  by  his  false  promises  (o  investigate 
these  frauds  of  Cheek  and  others,  got  elected  by  a  reduced 
majority.  , 

"  They  also  scratched  the  ticket,  and  defeated  one  of  our 
best  men  for  justice  of  the  peace;  afterward,  being  ashamed 
of  it,  turned  round  and  charged  it  upon  others,  thus  add- 
ing insult  to  injury.  A  nice  set  of '  leaders.'  How  long  the 
party  is  to  be  cursed  with  them  is  the  question  here  in  Sand 
Creek. 

[Signed]  Fair  Play." 

And  said  defendant  says  he  wrote  said  article  because 
it  is  true,  and  so  much  of  it  as  asks  for  information  was 
legitimate  and  pertinent  to  matters  about  which  he,  as  a  citi- 
zen of  said  township,  had  a  right  to  inquire.  He  says  that 
said  conununication  was  not  written  or  published  through 
malice,  and  he  asks  to  be  discharged  with  his  costs. 

Paragraph  3.  The  defendant,  for  answer  to  the  plaintifTs 
complaint,  says  that  he  admits  the  plaintiff  was  a  member 
of  the  committee  appointed  to  relieve  Sand  Creek  township 
from  the  drafts  then  pending  over  said  township,  and  con- 
tinued such  during  its  existence.  He  admits  that  a  special 
military  tax  was  levied  in  the  years  1864  and  1865,  to  relieve 
said  township  of  said  drafts ;  but  the  defendant  denies  that 
said  plaintiff)  as  one  of  said  committee,  had  any  power  to 
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receive  or  disburse  said  money  arising  from  such  taxes  in 
the  manner  hereinafter  explained.  The  defendant  admits 
that  he  wrote  the  article  which  in  part  referred  to  the  plaintiff, 
and  from  which  the  passages  set  forth  in  the  complaint  are 
extracts;  that  he  wrote  the  article  as  a  citizen  of  Sand 
Creek  township,  upon  the  suggestion  of  a  number  of  citizens 
of  said  township;  that  said  extracts  set  forth  in  the  com- 
plaint are  not  the  whole  of  said  article,  and  the  circumstances 
which  called  it  forth  are  not  correctly  stated  in  the  com- 
plaint; that  so  far  as  the  plaintiff  is  concerned,  it  is  a  true 
and  lawful  publication,  such  as  defendant,  as  a  citizen  of  said 
township,  interested  in  its  affairs,  might  lawfully  make  without 
incurring  any  responsibility  to  the  plaintiff  therefor;  that 
the  statements,  so  far  as  they  referred  to  the  plaintiff)  were 
honestly  made  by  the  defendant,  as  a  citizen  of  said  town- 
ship, anxious  that  a  full  and  fair  investigation  should  be  had 
of  all.ofiicials  who  had  managed,  and  were  to  manage  and 
control,  its  public  money,  particularly  the  fund  known  as 
the  draft  fund,  in  which  the  whole  people  of  the  township 
were  interested;  that  the  defendant  had  probable  cause  to 
believe,  at  the  time  of  said  publication,  and  did  believe,  that 
said  statements,  so  far  as  they  referred  to  the  plaintiff)  were 
true,  and  he  further  says  that  if  any  part  of  said  article  set 
forth  in  the  complaint,  and  relating  to  the  plaintiff,  shall  turn 
out  to  be  otherwise  than  strictly  true,  then,  so  far  as  it  may 
prove  untrue,  if  in  any  particular,  it  was  an  honest  mistake, 
made  without  ill-will  or  improper  motives  toward  the  plaintiff) 
into  which  defendant  was  led  by  the  conduct  and  actions  of 
the  plaintiff  himself,  for  which  the  plaintiff  ought  not  to  com- 
plain, and  can  hold  the  defendant  to  no  legal  accountability; 
that  in  the  year  1864,  a  special  tax  for  military  purposes 
was  levied  upon  the  taxable  property  of  the  citizens  of  said 
township,  by  which  ;(I8,009.IO  of  taxes  were  carried  upon  the 
duplicate,  which  was  placed  in  the  hands  of  the  county  treas- 
urer for  collection;  and  that  in  the  year  1865,  a  further  special 
tax  was  levied  upon  the  same  property,  by  which  1^9,277.50 
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were  carried  upon  the  tax  duplicate,  in  the  hands  of  the 
county  treasurer,  for  collection,  which  levies  were  afterward 
legalized  by  act  of  the  legislature  of  Indiana,  and  by  both 
levies  the  sum  1^17,286.60  were  levied  of  the  citizens  of  said 
township,  but  by  some  process,  never  publicly  explained, 
favoritism  was  indulged  in  by  those  claiming  the  right  to 
collect  and  manage  the  collection  of  said  taxes,  by  which  the 
following  taxes  were  dropped  from  the  tax  duplicate  of  1864, 
and  never  collected,  viz : 

Taxes  of  Robert  Cones,  ^102.15;  taxes  of  Ludlow  John- 
son, in  name  of  Jerusha  De  Armond,  ^6^.35 ;  taxes  of  San- 
ford  and  Nancy  Elliott,  ^54.65;  in  all,  ^219.35,  so  far  as 
known  to  said  defendapt;  that  by  the  direction  of  said 
committee  the  taxes  of  a  number  of  tax-payers  were  paid  by 
notes  not  authorized  by  law;  and  said  defendant  says  that 
the  plaintiff  counselled  and  connived  at  these  illegal  trans- 
actions, and  claimed  the  right  to  do  so  as  a  member  of  said 
committee ;  that  the  sum  of  1^6,787.80,  at  least,  was  paid  to 
the  members  of  said  committee  by  persons  who  were  drafted, 
making  an  aggregate  military  fund  of  ^24,0744.0,  when  only 
;^  1 7,000  was  the  net  amount  paid  for  the  recruits  by  which 
said  township  was  relieved  from  said  draft ;  that  twenty-six 
orders  of  ^loo  each,  were  issued  to  the  persons  who  were 
drafted,  by  the  trustee  of  said  township,  all  of  which  are 
unpaid  and  still  outstanding,  and  held  by  citizens  of  said 
township,  to  pay  which  orders  said  levy  was  in  part  made. 

That  on  the  20th  day  of  February,  1867,  John  Cheek, 
who  was  trustee  of  said  township  from  April,  1864,  to  April, 
1867,  and  a  member  of  said  committee  also,  made  the  only 
report  of  jtiis  official  acts  as  such  trustee  that  can  be  found, 
or  is  now  on  the  files  at  the  auditor's  office  of  said  county, 
by  which  it  appears  that  said  trustee  claimed  credit  for  $200 
loaned  the  son  of  the  plaintiff  on  the  21st  day  of  July,  1866; 
for  g  I  GO  loaned  Amos  Miller  on  the  29th  day  of  July,  1866; 
for  ;^229  loaned  Lewis  D.  Owen,  and  1^398.94  loaned  William 
M.  McCullough,  another  member  of  said  committee,  on  the 
26th  day  of  October,  1866;  and  a  further  credit  of  ^400  for 
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orders,  when  none  of  said  $2fiQO  of  orders  had,  in  fact,  been 
redeemed;  and  a  further  credit  of  ^576.35  for  "amount 
received  of  treasury "  in  notes,  accounts,  etc. — making  the 
sum  of  1^1,904.29  of  credits  which  do  not  appear  as  legiti- 
mate items  of  credit ;  that  by  said  report  1^904.90  were  paid 
out  for  officers'  fees,  and  said  trustee  subsequently  claimed 
and  retained  between  JI300  and  1^400  for  his  fees  for  collect- 
ing and  paying  out  said  fund;  that  said  report  claimed  that 
1^3,159.38  of  said  taxes  were  delinquent,  when  in  fact  no  such 
sum  was  delinquent,  a  copy  of  which  report  is  herewith 
filed  and  made  a  part  hereof,  viz.: 

"Report  of  trustee  of  Sand  Creek  township,  Decatur 
county,  Indiana,  to  the  county  commissioners  of  said  county, 
of  the  military  fund  belonging  to  said  township,  and  the 
valuation  of  said  township,  and  assessment  for  the  years 
1864  and  1865: 

Valuation  for  1864 ;^533,882.oo 

Assessment  on  each  $\qo^  1.50 '     8,008.23 

For  1865 579,844.00 

Assessment  on  each  ^100,  $1,60 9fi77*V^ 

Total  assessment  for  1864  and  1865 17,285.73 

Amount  received 14,126.35 

Delinquents 3>iS9.38 

AMOUNT   RECEIVED  AT   DIFFERENT  TIMES. 

April  24, 1865,  received  from  treasury $A&^'^-^7 

October  19,  1865,  received  from  treasury. 1,272.55 

May  4,  1866,  received  from  treasury. 5*738.94 

July  21,  1866,  received  from  treasury 300.00 

August  6,  1866,  received  from  treasury. 100.00 

August  8,  1866,  received  from  treasury. 100.00 

October  12, 1866,  received  from  treasury 29.00 

October  12,1 866,  received  from  treasury 398.94 

October  12,  1866,  received  in  notes  and  accounts 

from  treasurer 576-35 

October  12,  1866,  treasurer's  fees 20.00 
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January  14, 1867,  received  from  treasury jSioS.oo 

February  16,  1868,  received  from  treasury. 500.00 

Total  received ^141126.35 

Amount  paid  out 14,064.57 

Amount  on  hands ^61.78 

AMOUNT  PAID  OUT  AT  DIfFERENT  TIMES. 

January  14,  1865,  Greensburg  bank  note ^300.00 

April  24,  1865,  2d  Greensburg  bank  note 2,700.00 

October  19,  1865,  O.  Tousey,  bank  note 2,258.00 

February  7,  1 866,  O.  Tousey,  bank  note 1 ,000.00 

March  22,  1866,  Peter  F.  Hunter 1,012.00 

May  4,  1866,  John  M.  Watson 3>304.70 

April  24,  1865,  treasury  fees 348.77 

April  24,  1865,  orders 400.O0 

October  19,  1865,  auditor's  fees  for  1864 255.00 

October  19,  1865,  Morgan  on  delinquent 22.91 

October  19,  1865,  T.  B.  Peery 66.16 

May  4,  1866,  treasurer's  fees 322.16 

May  4,  1866,  auditor's  fees 100.00 

October,  1866,  treasurer's  fees 20.00 

July  21,  1866,  loaned  J.  W.  Armstrong 200.00 

July  29,  1866,  loaned  Amos  Miller. 100.00 

August  6,  1866,  loaned  L.  D.  Owens 100.00 

August  8,  1866,  loaned  L.  D.  Owens 29.00 

October  12,  1866,  loaned  L.  D.  Owens 29.00 

October  26,  loaned  Wm.  M.  McCuUough 398.94 

October,  received  of  treasurer  in  notes  and  ac- 
counts   576.35 

October,  treasurer  overpaid  and  refunded 25.00 

October  26,  interest  on  bank  note 27.00 

October  26,  stamp,  Hunter  note • .55 

September  26,  i865,stamps  for  township .50 

October  31,  stamp  on  Peery .50 

October  20,  1864,  John  Cheek,  books  and  stamp.,  12.30 

January  27,  1 865,  stamp,  Watson's  first  note i .65 


NOVEMBER  TERM,  1871.  49 


De  Armond  v.  Annstrong. 


January  14,  1865,  stamp,  Sefton's  first  note $1,60 

March  6,  1865,  Watson's  second  note 1.85 

March  6,  1865,  stamp,  Sefton's  second  note 1.50 

January  14,  1867,  paid  on  Sefton's  note 108.CX) 

February  16,  1 867,  paid  on  Sefton's  note 500.00 

Total  amount  paid  out .^m»^|Si4,o64.57 

Dated  February  20,  1867. 

[Signed]  John  Cheek,  Trustee." 

That  on  the  1 8th  day  of  October,  1 864,  said  John  Cheek, 
as  such  trustee,  issued,  without  authority  of  law,  sixteen 
orders  of  the  following  purport,  viz.: 

"^1,000.  Trustee's  office  for  Sand  Creek  township,  Deca- 
tur county,  Indiana,  October  i8th,  1864. 

"This  certifies  that  there  is  due,  April  ist,  1865,  Jacob  F. 
Robbins,  from  this  township,  one  thousand  dollars,  military 
funds,  for  value  received,  with  ten  per  cent,  payable  as  soon  • 
as  there  may  be  funds  on  hand. 

"John  Cheek,  Trustee  Sand  Creek  Township." 

And  he  delivered  them  to  eight  several  payees,  viz.:  M.  H. 
Robbins,  G.  H.  Robbins,  and  others,  and  that  these  items  of 
credit,  and  these  fees,  and  this  mismanagement  are  meant 
and  intended  in  the  alleged  libellous  matter  quoted  in  the 
complaint  as  follows :  "  However,  when  the  tax  was  levied 
they  had  control  of  the  money  and  committeed  and  trusteed 
it  pretty  much  up;"  that  said  plaintiff  opposed  and  remon- 
strated against  the  levying  of  said  tax,  but  when  it  was 
levied  accepted  the  position  of  and  acted  as  a  member  of 
said  committee;  that  one  Michael  Taney  had  applied  to 
the  board  of  commissioners  of  Decatpr  county  for  a  license 
to  retail  spirituous  liquors  in  less  quantity  than  a  quart  at 
a  time,  and  his  application,  together  with  a  remonstrance 
thereto,  was  pending  before  said  board  for  trial  at  its  ses- 
sion which  began  on  the  1st  Monday  of  March,  1868 ;  that 
Wren  Grayson,  one  of  the  members  of  said  board  of  county 
commissioners,  who  lived  in  said  township,  and  was  an  active 
Vol.  XXXVIL— 4 
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participant  in  the  discussion  of  the  matters  agitating  the  peo- 
ple of  said  township,  and  resided  close  to  the  place  where 
the  applicant  proposed  to  retail  liquors,  was  absent  on  the 
day  fixed  for  the  trial  of  said  application;  and  when  the 
case  was  called  two  only  of  the  members  of  said  board  were 
in  attendance,  and  a  division  having  taken  place  on  a  prelim- 
inary motion,  the  case  was  continued;  that  the  absence  of 
said  commissioner  excited  some  comment  in  the  neighbor- 
hood, and  was  discussed  by  the  petitioners  and  remonstra- 
tors. 

That  the  alleged  libellous  matter  quoted,  "  they  succeeded 
by  the  absence  of  one  of  the  commissioners,  supposed  to 
have  been  occasioned  by  the  use  of  their  dollars,"  was  not  in- 
tended to  charge,  nor  does  it  charge,  said  plaintiff  with  the 
crime  of  bribery;  that  he  was  one  of  those  who  employed 
an  attorney  to  resist  the  application  of  the  applicant,  and  it 
was  his  efforts  in' this  behalf,  and  nothing  more,  that  was 
charged  to  him  in  the  article  referred  to  by  which  they  pre- 
vented said  Taney  from  pursuing  a  business  authorized  by  the 
laws  of  the  State;  that  the  plaintiff  attended  the  Democratic 
state  convention  in  the  spring  of  1868,  as  a  delegate,  and  soon 
after  he  came  home  announced  himself  as  "  hell  bent  against 
the  critter;"  that  he  did  take  a  big  drink  of  brandy  at  Indiana- 
polis at  the  convention;  that  this  sudden  change  in  his 
opinions  was  noticed  by  his  acquaintances  and  gave  rise  to  * 
the  surmise  that  he  had  taken  too  much  at  Indianapolis; 
th^t  said  plaintiff^  who  had  been  an  active  participant  in 
party  politics  in  said  township  for  years,  was  present  at  a 
Democratic  convention  and  participated  in  its  deliberations  in 
the  spring  of  1867,  wh^n  charges  of  corruption  were  made 
against  those  managing  said  military  fund,  in  which  Lewis 
D.  Owens  was  nominated,  the  recognized  personal  friend  of 
the  plaintiff,  and  who  was  subsequently  elected  to  said  ofHce 
and  held  it  till  April,  1868;  that  these  well-founded  suspi- 
cions were  still  entertained  by  the  citizens  of  said  township ; 
that  when  the  Republican  nominating  convention  assembled 
in  said  township,  ia  the  spring  of  1868,  said  committee  were 
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present^  although  four  of  them  (and  among  that  number  the 
plaintiff)  were  Democrats  and  presented  one  of  their  number, 
Merrit  H,  Robbins^  as  a  candidate  for  trustee;  but  so  strong 
were  the  suspicions  of  the  members  of  that  party,  of  misman  - 
agement  of  said  military  fund,  that  Mr.  Robbins,  of  recog- 
nized popularity  and  ability,  backed  up  by  said  committee, 
was  defeated^  and  a  candidate  pledged  to  investigation  elected ; 
that  the  Democratic  convention  was  approaching,  and  that 
party,  the  majority  party  in  said  township,  and  die  defend- 
ant, as  a  member  of  that  party,  at  the  instance  of  his  neigh- 
bors and  friends,  wrote  the  article  from  which  the  extracts  in 
the  complaint  are  made,  to  the  end  that  the  will  of  a  great 
majority  of  the  people  of  said  township  should  be  consulted 
and  a  candidate  pledged  to  investigation  of  said  affairs  elected; 
that  said  plaintiff  is  a  man  of  wealth,  numerous  relations,  and 
immense  power,  and  it  was  feared  would  succeed  in  control- 
ling said  convention,  as  he  desired,  and  defeat  an  investiga- 
tion  of  the  matter  of  said  military  fund;  that  all  these  acts 
of  the  plaintiff  and  the  committee,  of  which  he  was  a  menn 
ber,  were  such  as  to  fix  in  the  minds  of  a  large  majority  of 
the  people  of  said  township  the  well-founded  suspicion  that 
there  had  been  mismanagement  of  said  military  fund,  and 
the  defendant,  as  a  citizen  of  said  township  interested  in  the 
officers  elected  over  him,  without  malice,  ill-will,  or  improper 
motives  toward  the  plaintiff  wrote  the  article  from  which  the 
extracts  in  the  complaint  are  taken,  for  himself  and  others, 
and  subscribed  thereto  the  signature  of  "Fair  Play,"  for  the 
public  good;  that  the  matters  stated  in  the  article  concerned 
all  the  people  of  said  township,  and  were  such  as  he  claims 
the  right  to  publish  upon  the  facts  stated  as  a  privileged  com- 
munication.   Said  article  is  copied  and  acopy  thereof  hereto 
attached  and  made  a  part  hereof    (See  copy  in  the  former 
part  of  this  answer.)    That  said  article  (aside  from  its  allu- 
sions to  political  opponents,  which  do  not  apply  to  the  plain- 
tiff) was  based  upon  the  facts  above  alleged;  if  it  contain 
any  mistakes,  they  were  caused  by  the  plaintifTs  own  conduct, 
and  he  is  therefore  legally  estopped  from  asserting  a  claim 
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for  damages  for  mistakes  occasioned  by  his  own  conduct  ; 
and  the  defendant  demands  judgment  for  costs.  No  ques- 
tion is  made  as  to  the  ruling  of  the  court  on  the  fourth  para- 
graph of  the  answer,  and  it  is  therefore  omitted. 

Paragraph  5.  The  defendant  for  fifth  and  further  answer 
herein,  says  that  he  admits  that  he  wrote  the  article,  extracts 
from  which  are  set  out  in  the  plaintiflTs  complaint  herein, 
but  he  says  that  said  extracts,  and  the  interpretation 
thereof  given  in  the  complaint,  do  not  express  its  meaning ; 
that  said  article  entire  is  as  follows:  (For  copy  of  arti- 
cle see  paragraph  2  of  this  answer.)  He  says  he  wrote 
said  article  because  it  is  true,  and  he  hereby  affirms  the 
truth  of  so  much  of  said  article  as  is  set  out  in  the  com- 
plaint. He  says  that  the  sum  of  ;f  17,000  was  all  that  was 
paid  for  the  credits  procured  by  said  committee,  by  which 
said  township  was  relieved  of  the  draft;  that  twenty-six 
orders  of  J5ioo  each  were  issued  by  John  Cheek,  one  of  said 
committee,  and  trustee  of  said  township,  and  delivered  to 
the  men  drafted  under  said  call,  and  that  to  pay  said  orders 
and  to  relieve  said  township  from  said  draft,  said  committee 
procured  the  trustee  of  said  township  to  levy  military  taxes 
amounting  to  Jl  17,286.60,  which  were  passed  to  the  tax 
duplicate  of  the  county  for  collection,  and  at  least  ;^6,787.8o 
was  paid  to  said  committee  as  a  military  fund,  making  the 
sum  of  ^24,074.40  of  JSL  fund  under  their  control ;  that  said 
committee  purposely,  fraudulently,  and  through  fiivoritism 
caused  the  taxes  of  Robert  Cones,  Ludlow  Johnson,  and 
Sandford  Elliott  not  to  be  collected,  which  taxes  were 
legally  assessed  against  them  severally;  that  of  said  fund 
they  paid  or  caused  to  be  paid  out  |!400  on  illegal  orders, 
which  orders  were  known  by  them  to  be  illegal  at  that  time ; 
$1,304.90  on  fees  of  officers  for  its  collection,  when  no  such 
fees  were  allowed  by  law,  and  never  accounted  for  $6,000  of 
said  fund;  and  that  without  authority  they  loaned  $1,904.29 
of  said  fund,  for  which  they  obtained  credit  in  thfeir  settle- 
ment of  account  with  the  board  of  commissioners  of  said 
county;    that  said    plaintiff  received  as  payment  of  the 
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donation  of  Rufus  Brunton^  one  field  of  corn  at  ^75,  and  for 
which  he  only  accounted  to  said  fund  in  the  sum  of  ^o; 
that  the  question  of  levying  said  taxes  was  twice  submitted 
to  the  people  of  said  township,  and  at  the  first  submission 
the  plaintiff  opposed  the  levying  of  a  tax,  and  on  the  second 
occasion  favored  it,  on  condition  that  the  drafted  men 
would  contribute  a  part  of  the  fund  necessary  to  relieve  the 
township ;  that  no  part  of  said  twenty-six  orders  were  paid 
at  said  date,  and  be,  therefore,  says  that  it  is  true  that  *'  dur- 
ing draft  times  said  plaintiff  and  others  did  everything  in 
their  power  to  prevent  the  township  from  being  taxed  for 
the  relief  of  drafted  men,  and  partly  succeeded  on  the  last 
draft.  However,  when  the  tax  was  levied  they  had  control 
of  the  money,  and  committeed  and  trusteed  it  pretty  much 
up ;  at  any  rate  the  twenty-six  drafted  men,  who  got  a  town- 
ship order  each  for  one  hundred  dollars  (although  that 
amount  was  levied  and  collected  of  the  people),  never 
received  one  cent  of  the  money ;''  that  said  plaintiff  ^nd 
three  of  his  colleagues  on  said  committee  were  Democrats; 
that  he  was  an  active  participant  in  the  conventions  of 
his  party  in  said  township;  but  he  and  his  colleagues 
attended  the  Republican  convention  in  said  township  in  the 
spring  of  1868,  and  used  their  influence  to  induce  die  con- 
vention to  nominate  Merrit  H.  Robbins,  one  of  said  commit- 
tee, for  township  trustee,  at  the  approaching  election,  for  the 
purpose^  of  covering  up  their  said  record  in  said  township 
business ;  that  one  of  the  questions  agitating  said  township 
at  that  time  was  whether  or  not  the  conduct  of  said  commit- 
tee should  be  investigated,  and  that  said  Robbins  was  opposed 
to  said  investigation.;  and  the  defendant  affirms  that  it  is 
true  that  the  plaintiff  and  his  colleagues  "  were  on  hand  at 
the  Republican  convention,  using  their  influence  to  induce 
the  Republicans  to  nominate  one  of  their  number,  that  they 
could  depend  upon  to  cover  up  their  former  rascality  in  the 
management  of  said  fund,"  and  that  they  had  "a  bad  record, 
one  that  would  not  bear  bringing  to  light,"  and  professed  to  be 
opposed  to  the  granting  of  a  license  to  retail  liquor,  and  called 
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the  persons  in  favor  of  investigation  "whisky  men,"  as  a 
whisky  "  bugbear/'  fbrthepurpose  of  directing^  attention  from 
it ;  that  oa  the  day  the  application  of  said  Taney  was^  set  for 
hearing  before  the  board  of  commissioners  of  said  county^ 
said  Grayson  was  absent,,  and  the  application  of  said  Taney 
was  continued,  a  division  having^taken  place  on  a  preliminary 
motion;  that  the  absence  of  said  Grajrson  was  procured  hy 
the  said  remonstrators  who  caused  a  telegram  to  be  sent  to 
said  Grayson  from  a  point  on  the  h^ne  of  the  Indianapolis,. 
Cincinnati  &  Lafayette  railroad,  west  of  Greensburg,  on  that 
day,  summoning  him  hence  on  what  he  supposed  to  be  im- 
portant business ;  that  said  plaintiff  was  one  of  the  remonstra- 
tors, and  that  prominent  Republicans  of  said  township  were 
remonstrators  also,  with  whom  said  plaintiff  had  frequent  con- 
ferences,, and  the  defendant  therefore  afiirms  that  it  is  true, 
"that  they  have  spent  some  weeks  in  company  with  promi- 
nent Black  Republicans  of  said  township  to>  prevent"  said 
Taney,  who  was  a  Democrat,,  "from  pursuing  a  business  au- 
thorized by  the  laws  of  the  State  and  the  platform  of  his 
party ;  and  they  succeeded  by  the  absence  of  one  of  the  com- 
missioners,, supposed  to  have  been  occasioned  by  the  use  of 
their  dollars;"  that  in  the  spring  of  1867^  one  Lewis  D. 
Owens,,  the  choice  of  the  plaintiff,,  and  of  said  committee,,  was 
nominated^  in  the  Democratic  township  convention,  for  town- 
ship trustee,  in  which  convention  frauds  were  charged  against 
said  committee,  after  he  had  pledged  himself  to  investigate 
the  action  of  said  committee  in  the  matter  of  said  township 
fund,  and  which  pledges  he  did  not  redeem;  and  that  he  was 
elected  by  less  than  the  usual  Democratic  majority,  wherefore 
the  defendant  says  that  it  is  true  that  "thqr  succeeded  last 
spring  in  forcing  one  of  their  clan  upon  the  people  for  trustee, 
and  by  his  false  promises  to  investigate  these  frauds  of  Cheek 
and  others"  (meaning  the  matters  before  in  answer  alleged) 
**got  elected  by  a  reduced  majority;"  that  the  Democratic 
state  convention,  in  the  year  1S68,  was  attended  by  said 
plaintifl)  as  a  delegate  from  said  township,  and  passed  a  reso- 
lution ag^aiiist  laws  prohibiting,  the  sale  of  lager  beer  QaSun- 
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day,  and  against  those  laws  which  restrict  the  Germans  from 
their  Sunday  recreations,  which  was  known  as  the  "  whisky 
plank/'  and  from  that  time  hence  said  plaintiff  was,  and  is, 
opposed  to  the  granting  of  a  license  to  retail  liquor,  and  while 
attending  said  convention  was  exposed  to  an  opportunity  to 
use  excessively  that  kind  of  stimulants  known  as  "red  eye," 
and  did  take  too  much  of  that  article;  and  the  defendant  al- 
leges that  it  is  true  that  "chief  among  them;"  (those  of  whom 
the  communication  speaks  "was  our  delegate  to  the  state  con* 
vention,  a  good  friend  of  whisky  at  the  time  of  said  conven- 
tion, but  hell  bent,  according  to  his  own  declarations,  against 
the  critter  at  the  date  of  said  communication,  which  change 
was  occasioned  by  an  overdose  of  something  at  the  state  con- 
vention." Wherefore  said  defendant  says  that  said  ar- 
ticle thus  construed  is  true,  and  is  the  article  written 
by  the  defendant,  and  that  it  was  written  without  malice  and 
in  good  faith,  and  so  understood  by  those  who  read  it,  and 
this  he  is  ready  to  verify. 

The  plaintiff  filed  a  motion  to  strike  out  the  fifth  paragraph 
of  the  answer,  which  was  rightfully  overruled.  The  plaintiff 
then  filed  separate  demurrers  to  the  second,  third,  fourth,  and 
fifth  paragraphs  of  the  answer  for  want  of  sufficient  facts  to 
constitute  a  defence. 

The  demurrer  was  sustained  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer,  and  overruled  as  to  the  fiflh  para- 
graph.  Proper  exceptions  were  taken,  and  the  sustaining 
the  demurrers  to  the  second  and  third  paragraphs  of  the 
answer  is  assigned  for  error.  Was  sustaining  these  demur- 
rers error? 

It  is  true  that  in  this  State  the  truth  of  libellous  matter 
may  be  given  in  evidence  in  justification.  Const  Ind.,  art.  i, 
sec.  10 ;  2  G.  &  H.  I  lo,  sees.  86, 87.  And,  as  a  consequence, 
it  may  be  pleaded;  but  how  must  it  be  pleaded?  is  the  ques- 
tion. These  answers  say  that  the  defendant  "wrote  the 
article  because  it  is  true,"  in  the  second  paragraph,  and  in 
the  third  it  says,  "that  so  far  as  the  plaintiff  is  concerned,  it 
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is  a  true  and  lawful  publication/'  without  affirmatively  charg- 
ing the  plaintiff  with  the  wrongs,  which  he,  in  his  complaint, 
says  were  charged  against  him.  In  an  answer,  in  order  to 
make  it  a  good  justification,  the  defendant  must  specifically 
point  out  die  acts  of  which  the  plaintiff  was  guilty,  in  order 
that  the  court  may  see  whether  the  defendant  was  justified 
in  what  he  published,  yohnson  v.  Stebbins^  5  Ind.  364; 
I  Starkie  Slander,  477 ;  i  Hilliard  Torts,  429,  etc.  These 
paragraphs  fall  greatly  short  of  this  requirement,  and  the 
demurrers  were  properly  sustained  to  them. 

The  court  allowed  the  plaintiff,  over  the  objection  of  the 
\  defendant,  to  prove  by  witnesses  who  and  what  they  under- 
stood certain  words  in  the  published  article  to  mean  and 
refer  to.  This  was  allowable,  and  its  correctness  is  sustained 
by  numerous  authorities.  Stnawley  v.  Stark^  9  Ind.  386; 
yusticev.  Kirlin^  17  Ind.  588;  Proctor  \.  Owens,  18  Ind.  21 ; 
Miller  v.  Butier,  6  Cush.  71;  i  Hilliard  Torts,  305.  The 
plaintiff  had  alleged,  as  a  matter  of  fact,  what  their  meaning 
was,  and  he  had  a  right  to  prove  his  allegation. 

There  was  a  reply  of  general  denial  to  the  fiflh  paragraph 
of  the  answer,  which  made  the  issues  under  it  and  the  gen- 
eral denial. 

Trial  by  jury;  verdict  for  the  plaintiff  for  one  hundred  and 
seventy-five  dollars ;  motion  for  new  trial  overruled,  and 
judgment  on  the  verdict. 

We  have  examined  this  record  and  the  briefs  of  both  par- 
ties carefully,  and  we  are  satisfied  that  no  error  was  com- 
mitted in  the  court  from  which  this  case  came,  to  the  preju- 
dice of  the  appellant,  and  as  sec.  loi,  2  G.  &  H.  122,  says 
"the  court  must,  in  every  stage  of  the  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party,  and  no  judg- 
ment can  be  reversed  or  affected  by  reason  of  such  error  or 
defect,''  it  is  our  duty  to  say  that  no  substantialtor  legal 
right  of  the  appellant  has  been  aflected  by  the  action  of  the 
court  below. 

The  judgment  is  affirmed,  at  the  costs  of  the  appelfant'*' 
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Holler  v.  The  State. 

«  • 

Criminal  Law. — Murder, — Possession  of  Weapon  by  Deeeased.'^Proof  of 
Threats  by  Deceased. — On  atrial  for  murder,  in  which  the  witnesses  for  the  de- 
fence had  testified  that  the  deceased  had  a  bowie-knife  in  his  possession  the  night 
of  the  murder,  and  the  State  had  introduced  evidence  to  show  that  he  had  no 
such  knife,  and  the  defendant  proposed  to  prove  threats  made  by  the  deceased 
when  the  knife  was  exhibited,  and  also  when  it  was  not  shown,  against  the  life 
of  the  prisoner,  or  of  injury  to  him,  some  of  which  threats  were  not  shown  to 
have  come  to  the  prisoner's  knowledge ; 

Heldj  that  evidence  of  the  possession  of  the  knife  by  the  deceased  a  short  time 
before  the  date  of  the  occurrence  which  resulted  in  his  death,  was  proper  for 
the  consideration  of  the  jury,  and  also  evidence  of  the  threats  mada  by  the 
deceased,  whether  known  to  the  defendant  or  not,  and  either  when  exhibiting 
the  knife  or  at  other  times. 

SkbiE^-^Imfeachmeni  of  PebuUing  WUness.'-^A\£liov^  a  witness  has  been 
cross  examined,  on  his  original  examination  by  the  State,  yet,  if  he  is  again 
introduced  by  the  State  and  examined  in  rebutting,  it  is  proper  to  lay  the 
foundation  then  for  his  impeachment  upon  any  evidence  then  given  for  the 
State,  and  to  subsequently  introduce  witnesses  for  that  purpose. 

APPEAL  from  the  Wayne  Criminal  Court 
Downey,  J.-7-The  appellant  was  indicted,  with  his  brother, 
for  murder  in  the  first  degree,  in  killing  one  Nathaniel  Tib- 
betts,  on  the  17th  day  of  October,  1864,  in  Wayne  county. 

He  was  tried  at  the  October  term,  1871,  found  guilty  of 
manslaughter,  and  his  punishment  fixed  at  ten  years'  im- 
prisonment in  the  state  prison.  He  moved  for  a  new  trial, 
for  the  reasons,  among  others,  that  the  court  had  improperly 
excluded  certain  evidence  offered  by  him ;   that  the  court 
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had  misdirected  the  jury,  and  had  improperly  refused  to 
instruct  the  jury,  as  prayed  for  by  him;  that  the  verdict  of 
the  juiy  was  contrary  to  law,  and  not  sustained  by  the  evi- 
dence. 

This  motion  was  overruled  by  the  court,  and  judgment 
was  rendered  against  the  defendant  upon  the  verdict 

The  evidence,  and  also  the  instructions,  are  set  out  in  bills 
of  exceptions  in  the  record.  ^  There  are  twelve  alleged  errors 
assigned,  all  of  which,  with  one  'exception,  are  simply  rea- 
sons for  which  the  court  might  have  granted  a  new  trial,  if 
deemed  sufficient  Only  one,  that  is  the  second,  which 
alleges  that  the  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial,  raises  any  question  for  our  consider- 
ation. This  assignment  requires  us  to  examine  the  reasons 
urged  in  the  criminal  court  for  a  new  trial,  which  we  pro- 
ceed t6  do. 

The  State's  theory  of  the  case,  as  developed  by  her  evi- 
dence, was,  that  the  deceased  and  his  sons  Jacob  and  Wil- 
liam, at  about  seven  o'clock  in  the  evening,  were  at  the  store 
of  Lytier,  in  the  town  of  Abington,  and  started  to  go  home. 
The  defendant  was  sitting  in  front  of  the  store  on  a  horse- 
block. Afterward  his  brother  Granville  joined  him.  When 
the  deceased  and  his  sons  got  part  of  the  way  home,  and 
near  an  alley  and  bam,  the  -defendant  and  his  brother  came 
out  around  the  bam,  and  the  defendant  said  to  the  deceased, 
"Tibbetts,  God  damn  you,  what  did  you  strike  me  the 
other  night  for  ?"  Deceased  spoke,  and  said,  "  Francis,  I 
thought  you  were  injuring  my  boy,  or  I  should  not  have 
struck  you."  The  deceased  stepped  on  about  two  steps, 
when  defendant  said, ''  God  damn  you,  I'll  show  you,"  and 
drew  up  and  hit  him  with  a  rock.  The  defendant  was  within 
about  two  steps  when  he  threw  at  him.  When  defendant 
threw  the  stone,  Granville  Holler  said  to  Jacob  Tibbetts, 
"God  damn  you, don't  you  interfere;"  and  as  Jacob  went  on 
toward  home,  he  threw  stones  at  him.  The  stone  thrown 
at  the  deceased  stmck  him  on  the  back  part  of  the  left  side 
of  his  head,  and  he  immediately  fell  to  the  ground.    The 


NOVEMBER  TERM,  1871.  59 


Holler  V,  The  State. 


defendant  went  up  to  him,  and  stood  over  him,  after  he  fell. 
The  other  son  ran  home.  The  deceased  was  earned  to  his 
home  in  an  unconscious  condition^  and  died  from  the  effects 
of  the  injury  at  four  o'clock  next  morning.  The  stone 
thrown,  and  which  struck  the  deceased,  would  have  weighed 
two  pounds. 

The  defendant's  theory  of  the  case,  as  testified  to  by  his 
brother,  supported,  perhaps,  to  some  extent  by  others,  was 
that  the  deceased  came  to  the  bam  where  he  and  his  brothers 
were,  and  where  they,  or  one  of  theni  kept  a  horse,  or  horses, 
accompanied  by  his  two  sons.  The  deceased  said,  '^  Here  is 
the  son  of  a  bitch  now."  The  defendant  said,  "  Why  do  you 
jump  on  me  now,  when  you  and  your  crowd  jumped  on  me 
the  other  night  and  beat  me  up?"  The  deceased  said,  "FU 
settle  that  with  you,  and  that  pretty  damned » quick,"  and 
drew  a  bowie-knife  from  his  person.  The  defendant  said, 
"Tibbetts^youare  not  going  to  strike  me  with  that  knife^are 
you  ?"  Tibbetts  said,  **  Yes,  I'll  cut  your  damned  guts  out  of 
you."  As  he  said  this  he  advanced  two  or  three  steps 
toward  the  defendant,  and  then  halted.  He  motioned  with 
his  hand,  and  said,  "  Come  up,  Jake."  While  his  head  was 
turned,  the  defendant  stooped  and  picked  up  the  stone  and 
threw  it  at  the  deceased,  knocking  him  down.  He  was  eight 
or  ten  feet  from  the  defendant  when  the  stone  was  thrown. 
The  defendant  did  not  advance  toward  the  deceased.  Jacob 
Tibbetts,  when  his  father  called  to  him  to  come  up,  liad  a 
revolver  in  his  hand,  which  he  drew  from  his  belt.  These 
opposite  statements  of  the  facts  are  taken  from  the  testi- 
mony of  the  principal  witness  on  each  side  of  the  case. 

Two  or  three  days  before  the  killing  of  the  deceased  by 
the  defendant,  a  difficulty  had  taken  place  in  which  the 
deceased  had  beaten  the  defendant  with  a  gun-swab ;  and  this 
waa  the  occurrence  referred  to  in  the  conversation  between 
the  parties  at  the  time  of  the  killing. 

It  was  testified  that,  after  this  afiair,  and,  of  course,  before 
the  killing  of  Tibbetts,  he  made  threats  of  further  violence 
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toward  the  defendant,  which  had  been  communicated  to  the 
defendant 

It  became  a  question,  on  the  trial,  whether  or  not  the 
deceased  had  a  bowie-knife  at  the  time  when  he  was  killed. 
His  son  had  testified  that  he  had  not,  and  that  he  did  not  own 
any  such  knife. 

The  defendant  offered  to  prove  by  Isaac  Hunt,  a  competent 
witness,  that  between  the  time  of  the  beating  with  the  gun- 
swab  and  the  time  of  the  killing  of  the  deceased,  the  wit- 
ness saw  the  deceased  have  a  bowiQ-knife,  with  a  blade  six 
or  eight  inches  long,  and  that  he  said,  at  the  time,  that 
he  intended  to  kill  the  defendant  with  it.  This  evidence, 
both  as  to  the  possession  of  the  knife,  and  as  to  the  declara- 
tion or  threat  of  the  deceased,  was  excluded  by  the  court 
He  offered  to  prove  the  same  facts  by  Reuben  Robbins,  with 
reference  to  the  possession  of  the  knife  by  the  deceased,  and 
his  threats  as  to  what  he  intended  to  do  with  it  This  evi- 
dence wa^  also  excluded. 

He  proposed  to  prove  by  other  witnesses  threats  of  vio- 
lence to  the  defendant,  made  by  the  deceased,  not  connected 
with  the  possession  and  exhibition  of  the  knife,  within  two 
or  three  days  previous  to  the  killing,  which  were  also  ex- 
cluded. To  all  of  these  rulings  there  were  proper  excep- 
tions. 

It  was  not  shown  that  these  threats  of  the  deceased  were 
communicated  to  the  defendant  before  the  killing,  and  it  was 
on  this  ground,  we  presume,  that  the  learned  judge  who  pre- 
sided at  the  trial  excluded  the  evidence.  We  infer  that  this 
was  the  ground  of  the  exclusion,  for  the  reason  that  such 
threats  as  had  been  commuuicated  to  the  defendant  were 
admitted  in  evidence. 

As  the  defendant's  witness  had  testified  that  the  deceased, 
on  the  night  when  he  was  killed,  had  a  bowie-knife,  anc)  the 
State  insisted  that  he  had  not,  we  think  the  possession  of 
such  a  knife  by  the  deceased,  so  shortly  before  the  occur- 
rence, was  proper  evidence  to  go  to  the  jury;  and  as  to  the 
threats  made,  both  when  the  knife  was  produced,  and  when 
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it  was  not,  we  think  they  were  admissible  in  evidence  with- 
out reference  to  whether  they  had  or  had  not  been  commu- 
nicated to  the  defendant.  If  the  defendant  had  made  pre- 
vious threats  of  killing  the  deceased,  it  is  very  clear  that  they 
would  have  been  admissible  in  evidence,  and  we  cannot  see 
any  good  reason  why  the  threats  of  the  deceased,  against 
the  defendant,  are  not  also  competent  evidence. 

In  Cornelius  v.  Commonwealth,  15  B.  Mon.  539,  "in  a 
trial  of  a  prisoner  charged  with  murder,  he  proved  threats  on 
the  part  of  the  person  killed  to  kill  him,  which  threats  had 
been  communicated  to  the  prisoner.  He  then  offered  to 
prove  other  threats  not  communicated, which  the  court  refused 
to  admit.  Held  by  the  court  of  appeals,  that  it  was  error 
to  exclude  such  proof;  its  tendency  was  to  confirm  the  proof 
of  the  threats  already  proved,  and  to  show  the  intention  of 
the  deceased  to  attack  the  prisoner," 

In  Campbell  w.  The  People,  16  111.  18,  upon  the  trial  the 
defence  offered  to  prove  that  on  that  day,  and  at  other  times 
shortly  before  his  death,  the  deceased  had  made  threats 
against  the  prisoner.  This  evidence  the  court  ruled  out,  and 
an  exception  was  taken.  The  Supreme  Court  say:  "In  this 
the  court  unquestionably  erred,  although  they  may  never 
have  come  to  the  knowledge  of  the  defendant  till  after  the 
homicide  was  committed.  If  the  deceased  had  made  threats 
against  the  defendant,  it  would  be  a  reasonable  inference  that 
he  sought  him  for  the  purpose  of  executing  those  threats, 
and  thus  they  would  serve  to  characterize  his  conduct 
toward  the  prisoner  at  the  time  of  their  meeting,  and  of  the 
affray.  If  he  had  threatened  to  kill,  maim,  or  dangerously 
beat  the  defendant,  it  would  be  a  fair  inference,  especially  so 
long  as  the  evidence  shows  that  he  had  a  hatchet  in  his 
hands,  that  he  had  attempted  to  accomplish  his  declared 
purpose,  and  if  so,  then  the  prisoner  was  justified  in  defend- 
ing himself,  even  to  the  taking  of  the  life  of  his  assailant,  if 
necessary.  While  the  threats,  of  themselves,  could  not  have 
justified  the  prisoner  in  assailing  and  killing  the  deceased,  # 
they  might  have  been  of  the  utmost  importance  in  connec- 
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tion  with  the  other  testimony  in  making  out  a  case  of  neces- 
sary self-defence.  The  evidence  offered  was  proper,  and 
should  have  been  admitted." 

In  Keener  v.  The  State  of  Georgia^  i8  Ga.  194,  Reese, 
the  deceased,  had  made  threats  against  the  defendant  to  one 
Cosby,  who  was  called  as  a  witness;  the  testimony  was. 
rejected,  mainly  on  the  ground  that  the  threats  had  not  been 
communicated  to  the  defendant  prior  to  the  killing  of  the 
deceased  In  the  opinion  of  the  court,  delivered  by  Lump- 
kin, J.,  they  say:  "Without  stoppmg  to  inquire  whether  the 
facts  related  by  the  witness,  apart  from  the  threats,  were  not 
admissible,  we  prefer  to  confront  the  question  directly ;  and 
to  consider  whether  or  not  the  evidence  of  Cosby,  taken  as  a 
whole,  should  not  have  been  received.  Keener  is  indicted 
for  killing  Reese;  his  defence  is,  that  Reese  manifestly 
intended,  by  surprise  or  violence,  to  take  his  life,  or  do  him 
some  bodily  hurt;  that  the  circumstances  were  such  as  to 
excite  the  fears  of  a  reasonable  man ;  and  that  he  acted 
under  the  influence  of  those  fears,  and  not  in  the  spirit  of 
revenge.  The  proof  is,  that  two  nights  before  the  tragedy 
occurred,  Reese  entertained  the  most  deadly  hostility  toward 
Keener.  Jealousy,  another  name  for  insanity,  of  the  most 
malignant  character,  had  taken  possession  of  his  bosom,  and 
was  shaking  the  throne  of  his  reason  to  its  very  foundation. 
Keener  had  taken  his  woman  from  him,  and  if  the  damned 
coward  ever  crossed  his  path  he  would  kill  him;  he  was 
going  out  on  Mcintosh  street  before  long,  and  would  kick  up 
hell  there.  Prophetic  words  1  He  sowed  to  the  wind,  and 
reaped  the  whirlwind.  What  a  terrible  lesson!  Well  might 
the  wise  man  say  of  the  house  of  the  strange  woman, '  The 
dead  arc  there.' 

**  Ought  not  this  conversation,  whether  communicated  to 
Keener  or  not,  to  have  been  admitted  as  a  substantive  fact  to 
show  the  mains  animus,  or  evil  intent,  toward  Keener,  with 
which  Reese  went  to  that  house  that  night  ?  Laying  aside 
all  technical  rules  and  reasoning,  we  ask,  with  the  knowledge 
of  the  mind  and  feelings  of  the  deceased  disclosed  by  this 
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witness,  would  we  not,  and  ought  not  the  jury,  to  listen  more 
indulgently  to  the  alleged  apprehension  of  injury  on  the  part 
of  Keener,  as  well  as  to  the  facts  and  circumstances  upon 
which  he  relies  to  justify  his  conduct?  Do  not  these  pre- 
vious threats  throw  light  upon  Reese's  conduct,  up  to  the 
time  of  the  killing?  Do  they  not  serve  to  illustrate  the 
transaction  ?" 

After  an  examination  of  authorities,  the  learned  judge 
concludes  on  this  point  as  follows :  **  Upon  the  authority 
of  the  note,  then,  as  laid  down  by  Mr.  Starkie  and  others, 
and  as  illustrated  by  numerous  adjudicated  cases,  we  are 
clear  that  the  testimony  of  Cosby  should  have  been  ad- 
mitted, as  it  conduced  to  prove,  in  connection  with  other 
evidence,  the  quo  animo  with  which  Reese  resorted  to  the 
brothel  on  Mcintosh  street  that  night;  and  that  his  manner 
and  conduct  corresponded  with  that  purpose,  so  as  to  war- 
rant Keener  in  believing  that  the  same  scenes  were  to  be 
repeated  there  that  night  whicU  had  been  re-enacted  several 
times  before,  and  that  no  alternative  would  be  left  but  to 
retreat  again,  as  he  had  done  before  twice  or  three  times,  or 
take  the  consequences. 

"In  view,  then,  of  the  frequent  failure  of  justice  from  the 
failure  of  evidence,  and  thoroughly  convinced,  as  we  are, 
that  no  competent  means  of  asserting  the  truth  ought  to  be 
neglected,  we  think  the  testimony  of  James  Cosby  was 
improperly  ruled  out  It  was  pertinent  to  the  issue,  and 
ought  to  have  been  submitted  to  the  jury.  It  showed  the 
intent  with  which  Reese  resorted  to  this  brothel,  and  also 
his  feelings  toward  the  defendant." 

In  Stewart  v.  The  State,  19  Ohio,  302,  it  was  held  "compe- 
tent for  the  defendant  to  prove  that  the  person  alleged  to 
have  been  murdered,  and  others,  had  agreed  to  go  to  the 
house  where  the  defendant  boarded,  for  the  purpose  of  quar- 
reling with  him,  and  that  they  had  approached  him  with 
that  intent  at  the  time  the  affray  commenced,  which  resulted 
in  the  homicide;  and  to  prove  the  conversation  of  the  parties 
in  relation  to  such  agreement,  though  the  defendant  had  not 
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been  informed  of  the  intent  of  the  parties,  in  approaching 
him." 

In  Dukes  v.  The  State,  ii  Ind.  557,  this  court  say:  "As 
a  general  rule,  it  is  the  character  of  the  living — the  defend- 
ant on  trial  for  the  commission  of  crime — ^and  not  of  the  per- 
son on  whom  the  crime  was  committed,  that  is  in  issue,  and 
as  to  which,  therefore,  that  evidence  is  admissible.  But  in  a 
case  like  the  present,  when  the  question  arises  whether  the 
accused  acted,  in  the  commission  of  a  homicide,  upon  grounds 
that  justify  him  in  the  deed,  it  would  seem  that  the  charac- 
ter of  the  deceased  might  be  a  circumstance  to  be  taken  into 
consideration.  Especially  might  this  be  the  case  where  the 
accused  knew  that  character,  and  also  knew,  at  the  time,  the 
individual  by  whom  the  attack  upon  him  or  his  property  was 
made."  The  court  adds :  "  Where,  as  in  this  case,  these  facts 
may  not  have  been  known,  we  do  not  see  how  the  evidence 
could  be  entitled  to  much  weight" 

In  this  case,  according  to  the  report,  it  was  evidence  of 
the  character  of  the  deceased,  offered  by  the  State,  of  which 
the  court  was  speaking,  and  not  evidence  of  threat. 

For  a  reference  to  numerous  cases  on  the  subject  of  proving 
the  known  character  of  the  deceased  for  turbulence  and  vio- 
lence, in  cases  where  the  defendant  relies  on  the  ground  of 
self-defence,  see  case  oiPfamerv.  The  People,  4  Park.  Cr.  558. 
.  Jacob  Tibbetts  was  examined  by  the  State,  as  a  witness,  in 
her  original  or  opening  evidence,  and  after  the  defendant  had 
concluded  his  evidence  in  answer  to  the  State's  evidence,  the 
State  again  called  him  as  a  rebutting  witness,  and  he  testified 
that  his  father  had  not,  on  the  evening  of  the  tragedy,  any 
bowie-knife  in  his  possession.  The  defendant^  on  cross  ex- 
amination, asked  him  if  he  had  not,  at  a  time  and  place 
named,  to  a  designated  person,  stated  that  his  father  had  a 
bowie-knife  lit  that  time,  and  indicated  upon  his  hand  the 
length  of  the  blade,  and  he  denied  having  made  such  state- 
ment. After  the  State  had  closed  her  rebutting  evidence,  the 
defendant  proposed  to  prove,  by  a  competent  witness,  that 
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Jacob  Tibbetts  did  make  such  contradictory  statement,  which 
the  court  refused  to  allow  him  to  do. 

We  cannot  imagine  on  what  ground  this  evidence  was  ex- 
cluded. If  it  was  because  the  witness  had  been  examined 
by  the  State  in  her  opening  evidence,  the  ruling  was  wrong. 
His  testimony  may  not  have  been  regarded  of  such  a  char- 
acter as  to  require  or  make  it  expedient  for  the  defendant 
then  to  enter  upon  his  impeachment.  The  impeaching  wit- 
nesses may  not  have  been  at  hand,  or  there  may  have  been 
some  other  reason  for  not  then  impeaching  him.  But  when 
he  again  came  upon  the  stand  and  testified  against  the  defend- 
ant in  a  matter  so  vital  to  him,  we  are  clear  that  he  then  had 
the  right  to  impeach  him  in  the  manner  proposed.  A  rebut- 
ting witness  may  be  impeached  as  well  as  a  witness  introduced 
in  the  opening  of  the  evidence.  The  proper  foundation  seems 
to  have  been  laid  by  interrogating  the  witness  as  to  the  time, 
place,  and  person  involved  in  the  supposed  contradiction,  and 
we  think  the  court  erred  in  refusing  to  allow  the  impeach- 
ment of  the  witness. 

There  are  many  other  points  made  to  show  that  a  new  trial 
should  have  been  granted,  but  we  need  not  examine  more  of 
them. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings,  and  the  clerk  is  directed  to  certify  to  the 
warden  of  the  state  prison  to  return  the  prisoner  to  the  jail 
of  Wayne  county. 

W.  A.  Peelle  and  H.  C  Fox,  for  appellant. 

B.  W.  Hanna,  Attorney  General,  for  the  State. 
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Dinwiddie  et  al.  z'.  The  President  and  Board  of  Trus- 
tees OF  THE  Town  of  Rushville  et  al. 

Trustees  op  lovPS&.-^EUcHm, — Impeeiorj^Inpmai(m.''~^^^^es^  the  inspe^ 
tor  of  an  election  for  town  tmstees  did  not,  within  ten  days  alter  said  dectioo* 
or  at  any  other  time  after  said  election,  over  his  own  signature,  certify  and 
file  in  the  clerk's  office  of  the  circuit  court  of  the  county  where  the  election 
was  held,  a  certificate  certifying  the  sereral  persons  dected  at  said  electioo, 
to  fill  the  several  offices  of  said  town; 

Htld^  that  an  ordinance  passed  by  the  persons  so  elected  gave  no  authority  for 
an  improvement  in  the  town  at  the  expense  of  the  piopeiiy  holders,  and  thai 
an  injunction  should  be  granted  on  their  application. 

APPEAL  from  the  Rush  Circuit  Court 

WoRDEN,  C.  J. — ^This  was   a  complaint  by  the  appellants 
against  the  appellees  to  enjoin  the  making  of  certain  im- 
provements in  the  town  of  Rushville,  at  the  expense  of  the 
property  holders,  under  an  ordinance  passed  by  the  corpo-  ' 
rate  authorities. 

Demurrer  to  the  complaint  sustained,  and  exception. 
Judgment  for  defendants. 

There  are  several  grounds  stated  in  the  complaint  on 
which  the  injunction  was  asked,  but  we  find  it  unnecessary 
to  examine  more  than  one  of  them,  which  of  itself  was  suf- 
.  ficient  The  statute  on  the  subject  of  towns,  and  the  election 
of. the  officers  thereof,  etc.,  provides, that  "it  shall  be  the 
further  duty  of  such  inspectors  to  make  a  certified  state- 
ment, over  their  own  signatures,  of  the  persons  elected  to 
fill  the  several  offices  in  said  town,  and  file  the  same  with 
the  clerk  of  the  circuit  court,  in  the  county  thereof,  within 
ten  days  from  the  day  of  such  election,  and  no  act  or  ordi* 
nance  of  any  board  of  trustees  chosen  at  such  election  shall 
be  valid  until  the  provisions  of  this  section  are  substan- 
tially complied  with."     i  G.  &  H.  622,  sec.  16. 

It  is  alleged  that  the  inspector  of  the  election  (at  which 
the  trustees  passing  the  ordinance  were  elected)  ''  did  not, 
within  ten  days  thereafter,  or  at  any  other  time  since  said 
election,  over  his  own  signature,  certify  and  file  the  same  in 
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the  clerk's  ofBce  of  the  circuit  court  of  said  Rush  county, 
any  certificate  certifying  the  several  persons  elected  at  said 
election  to  fill  said  several  offices  of  said  town,  to  wit,  trus- 
tees and  marshal." 

The  language  of  the  statute  quoted  is  quite  clear,  and 
does  not  admit  of  any  construction  by  which,  where  its  terms 
have  not  been  complied  with,  an  ordinance  can  be  upheld. 
As  was  said  in  Stayton  v.  Hidings^  7  Ind.  144:  "Where  a 
statute  expressly  prohibits  a  thing,  until  another  has  been 
done,  the  prohibition  cannot  be  disregarded  without  judicial 
legislation/'  The  only  doubt  we  have  had  on  the  subject  is 
whether  the  provision  quoted  was  intended  to  apply  to  the 
first  election  only,  or  to  subsequent  elections  also.  Upon 
looking  through  the  statute  we  find  nothing  in  the  context 
that  justifies  the  conclusion  that  it  was  intended  to  apply  to 
the  first  election  only,  but  there  are  some  things  that  indi- 
cate an  intent  on  the  part  of  the  legislature  to  make  it  appli- 
cable to  all  elections. 

We  must  hold  that  the  ordinance  is  void,  and  that  the 
improvements  are  being  made  without  competent  legal 
authority.  An  injunction  in  such  case  is  a  proper  remedy/ 
inasmuch  as  the  title  to  the  plaintiffs'  property  may  be 
clouded  by  an  apparent  lien  for  the  expense  of  the  improve- 
ments. The  demurrer  to  the  complaint  should  have  been 
overruled. 

The  judgment  below  is  reversed,  with  costs,  and  the.cause 
remanded  for  further  proceedings. 

F.  Bigger^  for  appellants. 


Allen  v.  Sharpe  et  al. 

Promissory  NoTE.---/«</(W'Xfr.--/j7^^£/  Indorsement^Tht  acceptance  in  good 
£iitb,  firom  the  maker,  who  is  insolvent,  of  a  note  with  a  forged  indorsement 
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of  the  name  of  the  payee,  in  discharge  and  payment  of  a  note  executed  by 
the  same  maker,  with  the  genuine  indorsement  of  the  same  p«iyee,  known  to 
the  holder  as  an  accommodation  indorser,  will  not  discharge  such  indorser  on 
the  original  note. 

« 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — Suit  by  the  appellees  against  the  appellant, 
on  a  promissory  note,  payable  in  bank,  ma^e  by  Layton 
Mills,  payable  to  Moses  Allen,  and  indorsed  by  him  to  the 
appellees.  The  further  facts  stated  in  the  complaint  are,  that 
when  the  note  matured.  Mills  brought  to  the  plaintiffs,  at  their 
bank,  another  note  for  a  like  sum,  made  by  him  and  pa3rable 
to  the  order  of  said  Allen,  thirty  days  after  date,  and  upon 
the  same  terms  as  said  first  note,  which  then  and  there  had 
upon  the  back  of  it  what  purported  to  be,  and  Mills  repre- 
sented to  be,  the  indorsement  of  said  Allen;  that  upon  the 
faith  that  said  indorsement  was  genuine  and  authorized,  the 
plaintiffs  surrendered  to  Mills  the  first  note,  and  took  in  lieu 
of  it  the  last  named  note;  that  the  indorsement  was  forged, 
and  Allen  refuses  to  recognize  the  same;  that  said  first 
named  note  remains  unpaid,  and  is  in  the  hands  of  defendant 
or  of  the  representatives  of  Mills,  who  is  dead ;  that  at  the 
time  the  second  note  was  substituted  for  the  first,  Mills  was 
insolvent,  and  the  same  was  received  solely  upon  the  faith 
that  the  defendant,  who  was  solvent,  had  indorsed  the  same,  etc. 

The  defendant  demurred  to  the  complaint,  arid  his  demur- 
rer was  overruled.  He  then  answered,  stating  in  addition  to 
the  facts  disclosed  in  the  complaint,  that  he  indorsed  the  note 
for  the  accommodation  of  Mills,  who  got  the  money  on  the 
same,  which  was  known  to  the  plaintiffs ;  that  the  last  note 
was  received  by  the  plaintiffs  in  satisfaction  of  the  note  in 
suit,  without  the  knowledge  or  consent  of  the  defendant; 
that  he  did  not  know,  for  fifteen  days,  that  the  note  sued  on 
was  claimed  by  the  plaintiflsas  not  paid,  but  during  that  time 
he  supposed  it  had  been  paid  by  Mills,  and  he  avers  the  fact 
to  be  that  it  was  paid  and  satisfied  as  aforesaid;  that  at  the 
time  of  the  acceptance  of  the  second  note,  the  plaintiffs  can- 
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celled  and  surrendered  up  to  Mills  the  first  note;  where- 
fore, etc. 

The  plaintifis  demurred  to  this  answer,  because  it  did  not 
state  facts  sufficient  to  constitute  a  defence,  and  their  demur- 
rer was  sustained.    The  defendant  excepted. 

The  point  presented  by  the  assignment  of  errors,  which 
calls  in  question  the  correctness  of  the  decisions  of  the  court 
in  overruling  the  demurrer  to  the  complaint  and  in  sustain- 
ing the  demurrer  to  the  answer,  is  this :  Were  the  delivery 
by  Mills  to  the  plaintiffs  of  the  second  note,  with  the  name 
of  Allen  forged  thereon,  Mills  representing  it  as  genuine,  and 
its  acceptance  by  the  plaintiffs  as  pa}anent  of  the  note  on 
which  the  action  is  predicated,  Mills  being  then  insolvent,  and 
the  plaintiffs  relying  exclusively  on  the  liability  and  solvency 
of  Allen,  a  good  defence  to  the  action  ? 

We  think  that  neither  upon  reason  nor  authority  can  these 
facts  be  held  to  be  a  satisfaction  of  the  note  on  which  the 
action  is  predicated. 

The  alleged  satisfaction  was  not  made  by  Allen.  He,  how- 
ever, sets  up  what  was  done  by  Mills  as  amounting  to  a  sat- 
3S&ction.  He  ratifies  and  approves  what  was  done  by  Mills, 
and  claims  that  it  discharged  the  note.  Like  a  principal  who 
ratifies  an  unauthorized  act  of  his  agent,  he  seeks  to  give  it 
ef!ect,  and  make  it  operative,  and  to  claim  the  benefit  of  the 
act  If  he  would  ratify  and  adopt  the  act  of  Mills,  he  must 
adopt  it  in  whole.  He  must  be  held  as  making  Mills  his 
agent,  and  as  adopting  all  the  parts  and  attending  circum- 
stances of  the  transaction.  He  cannot  present  and  rely  upon 
such  part  or  parts  of  the  transaction  as  are  fiivorable  to  him, 
and  reject  the  residue.  While  he  adopts  and  relies  upon  the 
delivery  of  the  second  note  by  Mills,  as  a  satisfaction  of  the 
note  in  suit,  he  must  also  adopt,  ratify,  and  make  his  own  the 
falsehood  and  fraud  of  Mills,  in  representing  the  indorsement 
upon  the  second  note  as  genuine,  which  must  have  the  effect 
of  taking  away  from  the  transaction  every  semblance  of  a 
satisfaction.  The  appellees  did  not  agree  to  accept  a  note  on 
which  Mills  alone  was  liable,  and  he  insolvent    What  they 
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contracted  for  was  a  note  on  which  Mills  was  liable  as  maker 
and  Allen  as  indorser.  This  they  did  not  get,  and  they  are, 
consequently,  not  bound  by  the  promise  to  take  the  worth- 
less note,  and  surrender  up  their  right  of  action  upon  the  first 
note.  Allen,  having  refused  to  recognize  or  admit  any  lia- 
bility on  the  second  note,  cannot  set  up  the  giving  of  it  by 
Mills  as  a  bar  to  a  recovery  on  the  first  one.  It  seems  to  be 
supposed,  however,  that  Allen  has  some  ground  to  complain, 
because  "he  did  not  know  for  fifteen  days  that  the  note  sued 
on  was  claimed  by  the  plaintiffs  as  not  paid,  but  during  that 
time  he  supposed  it  had  been  paid  by  Mills."  What  harm 
was  done  him,  or  what  damage  accrued  to  him  from  this  igno- 
rance? Mills  was  insolvent.  If  Mills  had  been  solvent,  and 
by  the  lapse  of  time  Allen  had  lost  an  opportunity  to  save 
himself  from  loss  as  his  indorser,  there  would  have  been 
some  reason  for  urging  this  point  But  without  such  a  show- 
ing the  argument  is  destitute  of  force. 

In  Bell  V.  Btickley,  ii  Exch.  631,  the  action  was  upon  a 
bill  of  exchange.  There  was  a  plea  of  payment,  and  issue 
thereon.  The  evidence,  on  the  trial,  disclosed  the  facts  to  be 
that  the  alleged  payment  consisted  in  the  delivery  to  the 
plaintiff  of  another  bill  of  the  same  parties,  as  appeared,  but 
on  which  the  acceptance  was  forged.  The  bill  was  in  that 
case,  as  the  note  was  in  this,  accommodation  paper.  There 
the  principal  in  the  transaction  had  become  bankrupt,  and 
absconded.  Here  the  principal  had  become  insolvent.  It 
was  submitted,  in  that  case,  on  the  part  of  the  plaintiff  that 
the  facts  did  not  amount  to  a  payment  of  the  bill.  The 
learned  judge  was  of  that  opinion,  and  a  verdict  was  entered 
for  the  plaintiff  for  the  amount  of  the  bilt  and  interest,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  verdict 
for  them.  Upon  a  rule  nisi^  after  a  full  discussion  of  the 
question,  Alderson,  B.,  said :  "  The  rule  must  be  discharged. 
The  only  question  is,  whether  the  defendant  has  made  out 
that  this  bill  was  paid  by  Thomley.  It  appears  that  the  day 
before  the  bill  became  due,  Thornley  came  to  the  bank,  and,, 
there  being  another  bill  of  his  due  that  day,  he  requested 
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the  manager  to  'retire'  those  bills  by  discounting  two  other 
bills  which  he  brought  with  him.  The  manager  consented ; 
and  for  the  purpose  of  retiring  the  bill  for  which  this  action 
is  brought,  Thomley  gave  to  the  manager  a  bill  for  the 
same  amount,  and  apparently  between  the  same  parties,  the 
present  defendant  being  supposed  to  be  the  acceptor.  It 
turned  out,  however,  that  .it  was  a  bill  upon  which  no  action 
could  be  maintained  against  the  defendant,  since  the  accept- 
ance was  a  forgery.  The  transaction  is  simply  this:  the  bank 
take  up  the  bills,  and  charge  in  account  with  Thomley  the 
amount  which  the  discount  would  have  been  if  it  had  been 
discounted  by  a  third  person,  and  they  give  him  credit  for 
the  amount  of  the  forged  bill,  minus  the  discount.  That  is 
no  payment  of  the  other  bill.  Then  it  is  suggested,  on  the 
authority  of  Claytoris  Case  that  inasmuch  as  Thomley  paid 
moneys  into  the  bank  after  the  bill  was  due,  they  must  be  taken 
as  paid  in  discharge  of  that  bill.  But  where  there  is  an 
account  on  the  one  side  of  sums  owing,  and  on  the  other 
of  sums  paid,  there  is  no  presumption  that  the  items  of  pay- 
ment are  in  respect  of  the  items  owing;  it  depends  on  the 
fact  of  actual  appropriation." 

Platt,  B.,  said:  "  I  am  of  the  same  opinion.  In  order  to 
retire  the  other  bill,  the  bank  discount  the  forged  bill,  and 
give  Thomley  credit  for  the  amount,  minus  the  discount. 
That  is  no  payment  of  the  former  bill,  but  a  mere  substitu- 
tion of  one  bill  for  another,  for  the  purpose  of  giving  the 
debtor  an  ulterior  day  of  payment." 

Martin,  B.,  said :  "  I  am  of  the  same  opinion.  The  case, 
when  understood,  is  perfectly  plain.  It  is  an  action  against 
the  acceptor  of  a  bill  of  exchange ;  the  plea  states  that  it  was 
accepted  for  the  accommodation  of  Thomley,  and  it  goes  on 
to  allege  that  Thomley  paid  the  amount.  The  defendant 
must,  therefore,  establish  that  fact.  Then,  what  is  payment 
of  a  bill  ?  It  is  argued  that  the  delivery  of  one  bill  to  *  retire ' 
another  is  payment ;  in  one  sense  it  may  be,  but  the  mean- 
ing of  payment  in  this  plea  is  an  equivalent  amount  of 
money  given  by  the  debtor  to  the  creditor  in  satisfaction  of 
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his  claim  on  the  bill.  Then  what  are  the  facts  ?  The  day 
before  the  bill  becomes  due^  Thomley  goes  to  the  manager 
of  the  bank,  and  induces  him  to  take  up  the  bill,  by  giving 
him  another  bill  which  turns  out  to  have  a  forged  acceptance. 
That  is  no  payment  Suppose  Thomley  had  said  to  the 
manager  of  the  bank,  'A.  B.  owes  me  a  sum  of  money,  and 
here  is  a  document  by  which  he  admits  the  debt,  take  it  and 
get  the  money,  and  pay  the  bill  which  you  hold  of  mine;' 
that  the  manager  assented,  but,  on  going  to  A.  B.,  found  that 
the  document  was  a  forgery,  could  it  for  one  moment  be 
contended  that  there  was  any  pa}mient  of  the  bill  ?  That, 
however,  is  this  identical  case,  the  only  difference  being,  that 
here  the  manager  of  the  bank  agreed  to  accept  a  document 
not  payable  immediately,  but  at  the  expiration  of  three 
months.  Then  it  is  said  that  the  case  is  one  of  hardship  on 
the  defendant,  who  is  a  mere  surety;  but  assuming  that  the 
plaintiff  was  bound  to  consider  him  other  than  the  principal 
ddtitor,  even  if  this  had  been  an  action  not  upon  the  bill 
itself,  but  against  him  as  a  surety,  I  think  that  he  would 
have  had  no  defence.  It  is  also  said,  that  it  is  a  case  of 
hardship,  because  the  defendant,  not  having  been  called  upon, 
would  naturally  suppose  that  the  bill  was  paid.  But  a  per- 
son being  under  the  idea  that  a  bill  is  discharged,  when  it  is 
not  in  fact  discharged,  nevertheless  remains  liable.  Accord- 
ing to  my  view  of  the  case,  there  is  not  a  scintilla  of  evi* 
dence  of  payment  of  the  bill,  in  the  sense  in  which  that  term 
is  used  in  the  plea;  the  entries  in  the  bank  books  are  nothing 
more  than  a  mode  of  keeping  the  accounts  by  debits  and 
credits." 

In  Wait  V.  Brewster^  31  Vt  516,  the  court,  in  discussing 
what  amounts  to  satisfaction  of  a  note,  say:  '^  Ordinarily,  a 
note  given  for  a  previous  debt  is  prima  facie  payment  of 
such  debt  The  law  supposes  that  the  parties  intended  to 
extinguish  the  old  debt  and  leave  no  right  of  action  except 
upon  the  note."  "  But,"  say  the  court, "  if  the  parties  stipu- 
late that  the  note  shall  not  have  that  operation,  then  their 
agreement  governs,  and  the  antecedent  cause  of  action  still 
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subsists.  Other  limitations  of  the  general  doctrine  will 
appear  from  an  examination  of  the  authorities  above  cited. 
Thus  it  has  been  held  that  when  the  party  takes  the  note 
under  a  misapprehension  as  to  facts^  he  supposing  that  other 
parties  are  bound  by  it  who  are  not^  then  the  intention  'of 
treating  it  as  payment  is  rebutted,  and  the  party  may  sue 
upon  the  original  debt'' 

We  are  referred  by  counsel  for  appellant  to  Tlie  Pres,,  etc.^ 
of  the  Gloucester  Bank  v.  The  Pres.,  etc,,  of  the  Salem  Bank, 
17  Mass.  33,  where  it  was  held^that  "where  a  banking  com- 
pany paid  notes,  on  which  the  name  of  the  president  had 
been  forged,  and  neglected  for  fifteen  days  to  return  them,  it 
was  held  that  they  had  lost  their  remedy  against  the  person 
from  whom  the  notes  had  been  received."  This  case  is 
wholly  unlike  the  one  under  consideration.  There  the  party 
who  presented  to  the  bank  the  forged  bills  was  an  innocent 
party,  and  it  was  important  to  him  to  have  the  bills  returned 
at  once,  if  they  were  not  genuine,  so  that  he  might  return 
them  to  the  party  from  whom  they  had  been  received.  And 
in  addition  to^these  facts,  the  forged  signature  was  that  of 
the  president  of  the  bank,  which  received  and  paid  the  bills, 
and  must  be  presumed  to  have  known  immediately  of  the 
spurious  character  of  the  bills. 

We  are  also  referred  to  CoggiU  v.  TIte  American  Excltange 
Bank,  I  Comst.  113,  but  have  been  unable  to  see  its  force  as 
an  authority  in  the  case  under  consideration. 

Professor  Parsons,  in  his  work  on  notes  and  bills,  is 
cited  by  appellant  He  says :  "As  money  paid  under  a  mis- 
take of  fact  may  always  be  recovered  back,  one  who  pays 
money  on  forged  paper,  by  discounting  or  cashing  it,  for 
example,  can  always  recover  it  back,  provided  he  has  not 
contributed  to  the  mistake  himself,  materially,  by  his  own 
&ult  or  negligence,  and  provided  that  by  an  immediate  or 
sufficiently  early  notice,  he  has  enabled  the  party  to  whom  he 
paid  it  to  indemnify  himself  as  far  as  possible."  2  Pars. 
Notes  and  Bills,  597.  Why  can  he  recover  it  back?  Simply 
because  there  was  no  consideration  for  its  payment    He 
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supposed  he  was  getting  a  valid  and  genuine  instrument, 
when,  instead,  he  got  a  forged  and  worthless  piece  of  paper. 
Suppose,  instead  of  having  paid  money  for  the  forged  paper, 
he  had  given  up  a  note  or  bill  which  he  held,  would  there  be 
any  consideration  for  that  act  ?  Would  he  be  bound  to  lose 
his  right  of  action  any  more  than  he  would  be  bound  to  lose 
the  money  which  he  had  paid  for  the  forged  paper  ?  Surely  not 

We  are  satisfied  that  there  is  no  error  in  the  record  in  this 
case. 

Judgment  affirmed,  with  costs. 

N.  B.  Taylor,  E.  Taylor,  and  W.  Wallace^  for  appellant 

A.  G.  Porter,  B.  Harrison,  and  C.  C.  Nines,  for  appellees. 


;  3?    u 

147    696 

I  yr    741  Hotchkiss  v.  Olmstead. 

1156    S00| 

Slander. — Charge  of  Forgery, — Attempt  to  Obtain  Money  hy  False  Pretences. 
The  plaintiff,  having  executed  a  note  to  the  defendant,  November  30th,  1864, 
and  paid  one  year's  interest,  after  a  year  had  passed  executed  a  mortage 
to  secure  (he  payment  of  the  note,  and  some  four  years  later,  on  discharging 
the  note  and  mortgage,  which  were  surrendered  to  the  plaintiff,  the  interest 
from  the  date  of  the  note  was,  by  mistake,  included,  and  no  credit  given  for 
the  one  year's  interest  paid.  The  plaintiff  called  the  attention  of  the  defend- 
ant to  the  mistake  afterward,  and  pointed  out  the  words  in  the  mortgage  refer- 
ring to  the  note,  "  Interest  paid  to  Nov.  30th,  1865."  The  plaintiff  £led  a 
complaint,  which,  after  reciting  these  facts,  and  averring  that  the  purpose  of 
defendant  was  to  cause  it  to  be  believed,  and  that  the  hearers  so  understood, 
that  the  plaintiff  had  been  and  was  guilty  of  forgery,  and  of  making  use 
of  false  pretence,  to  obtain  money,  charged,  with  proper  innuendo,  that  defend- 
ant had  uttered  and  published  of  him  the  following  false  and  slanderous 
words :  "  You  forged  it,  inserted  it,  put  it  in.  You  wrote  that  clause  in  iL  I 
would  swear  that  that  line  in  the  mortgage  was  not  in  the  mortgage  when  I 
gave  it  to  you  yesterday,  and  you  put  it  in.  You  altered  the  mortgage, 
changed  the  mortga^,  put  that  line  in  the  mortgage,  inserted  that  line,  put  the 
credit  in,  and  you  are  a  forger  and  committed  forgery ;"  and  also :  <<  He  com- 
mitted forgery,  is  a  forger,  is  guilty  of  forgery.  There  is  something  here  that 
I  don't  understand;  this  line  has  been  put  here;  or  at  least  if  I  was  called  on 
to  swear,  I  would  swear  that  I  read  the  whole  of  the  mortgage  over  veij 
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carefully, and  I  did  not  read  that.  I  let  Hotchkiss"  (the  plaintiff)  "have  the 
mortgage  once,  and  I  never  noticed  that  until  after  he  brought  it  back.  It 
is  his  handwriting.  I  told  him  so.  I  suppose  he  sajrs  he  is  going  to  sue  me 
for  it,  but  it  is  my  belief.  He  can't  hurt  a  person  for  his  belief.  Hotchkiss 
is  so  slippery  I  have  had  to  watch  him.  He  cheated  me  out  of  some  money, 
which  he  positively  agreed  to  pay,  and  I  am  not  going  to  let  him  cheat  me  any 
more.  I  am  positive  this  was  not  here  when  I  gave  him  the  mortgage.  He 
put  it  there;  it  is  his  handwriting;  I  told  him  so;  he  can't  hurt  me  for  that. 
He  can't  hurt  a  man  for  his  opinion,  unless  he  says  he  can  prove  it  I  have 
never  said  I  could  prove  it.  He  must  have  put  that  line  in  the  mortgage.  I 
am  certain  it  was  not  there  when  I  gave  him  the  mortgage." 

Held^  that  the  entry  charged,  on  the  mortgage,  had  the  force  and  effect  of  a 
receipt  for  so  much  money,  and,  although  surrendered,  was  a  valid  instrument 
as  such  receipt,  and  capable  of  being  forged,  and  the  paragraph  showed  a 
charge  by  defendant  against  plaintiff  of  foigexy.  It  did  not  state  a  chaige  of 
obtaining  money  by  false  pretences.    The  attempt  charged  was  not  a  crime. 

Same. — ^A  second  paragraph  charged  a  conversation  in  respect  to  the  same  trans- 
action, but  it  alleged  the  alteration  was  made  before  execution  and  delivery  of 
the  mortgage,  and,  therefore,  no  forgery  could  have  been  then  conunitted. 

APPEAL  from  the  Switzerland  Circuit  Court 

BusRiRK,  J. — ^The  only  question  which  is  presented  by  the 
record  in  this  cause  arises  upon  the  action  of  the  court  in 
sustaining  a  demurrer  to  the  first  and  second  paragraphs  of 
the  complaint 

This  was  an  action  of  slander,  brought  by  the  appellant 
against  the  appellee.  The  complaint  was  in  two  paragraphs. 
The  appellee  demurred  separately  to  each  paragraph.  The 
demurrer  was  sustained,  and  the  appellant  refusing  to  amend, 
judgment  was  rendered  on  the  demurrer  for  the  appellee. 
The  appellant  excepted,  and  brings  the  case  here  to  obtain  a 
reversal  of  the  judgment  of  the  court  below  in  sustaining 
the  demurrer  to  the  complaint  To  make  the  ruling  of  the 
court  below  and  the  decision  of  this  court  intelligible,  it  will 
be  necessary  to  reproduce  each  paragraph  of  the  complaint. 

The  complaint  was  in  these  words:  i.  The  plaintiff  com- 
plains of  the  defendant,  and  says  that  on  the  30th  day  of 
November,  1864,  the  plaintiff  executed  to  the  defendant  the 
promissory  note,  a  copy  of  which  is  filed  herewith,  and  having 
paid  thereon  the  interest  for  one  year,  he  did,  on  the  15  th  day 
of  December,  1865,  execute  to  said  defendant  a  mortgage,  a 
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copy  of  which  is  also  filed  herewith,  to  secure  the  payment 

of  said  note;  and  afterward,  on  the  —  day  of ,  1869,  the 

said  plaintiff  being  about  to  pay  off  said  note  and  mortgage, 
by  mistake  the  interest  theoson  was  computed  without  de- 
ducting the  said  one  year's  interest  previously  paid  by  the 
said  plaintiff  to  the  defendant  on  said  note ;  and  the  said  note 
and  mortgage  were  then  delivered  up  to  the  plaintiff)  and 
plaintiff  paid  to  said  defendant  the  full  amount  of  said  note 
and  mortgage,  without  deducting  or  being  allowed  for  said 
one  year's  interest  so  theretofore  paid  by  him  to  said  defend- 
ant, all  of  which  was  well  known  to  the  said  defendant;  and 
afterward  plaintiff  discovered  the  said  mistake,  and  pointed 
out  to  said  defendant  that  part  of  said  mortgage  which,  in 
reciting  the  said  note,  etc.,  says,  "interest  paid  to  November 
30th,  1865;'*  wherefore,  the  said  defendant  then,  and  after- 
ward, to  cause  it  to  be  believed  that  the  plaintiff  had  been, 
and  was,  guilty  of  forgery,  and  of  making  use  of  false  pre- 
tences to  obtain  from  said  defendant  the  said  amount  so 
overpaid  to  him  in  satis&ction  of  said  note  and  mortgage,  in 
speaking  of  and  concerning  said  note  and  mortgage,  and  of  and 
concerning  the  above  recited  clause  thereof,  and  of  and  con- 
cerning the  said  plaintiff,  and  in  order  to  cause  it  to  be  be- 
lieved that  said  plaintiff  had  been,  and  was,  guilty  of  forgery 
and  of  false  pretence  as  aforesaid,  in  the  presence  and  hear- 
ing of  divers  persons  spoke  and  published  the  following  false 
and  slanderous  words,  to  wit :  "You  "  (meaning  the  plaintiff) 
''forged  it,  inserted  it,  put  it  in;  you"  (meaning  the  plaintiff) 
''wrote  that  clause  in  it  I "  (meaning  the  defendant)  "would 
swear  that  that  line  in  the  mortgage  was  not  in  the  mort' 
gage  when  I  gave  it  to  you  yesterday,  and  you  put  in;  you" 
(meaning  the  plaintiff)  "  altered  the  mortgage,  changed  the 
mortgage,  put  that  line  in  the  mortgage,  inserted  that  line, 
put  the  credit  in ;  and  you  are  a  forger  and  committed  forgery. 
He"  (the  plaintiff  meaning)  "committed  forgery;  is  a  for- 
ger; is  guilty  of  forgery.  There  is  something  here  that  I 
don't  understand;  this  line  has  been  put  here,  or,  at  least,  if 
I  was  called  on  to  swear,  I  would  swear  that  I  read  the 
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whole  of  the  mortgage  over  veiy  carefully,  and  I  did  not 
read  that  I  let  Hotchkiss "  (meaning  plaintiff)  "  have  the 
mortgage  once,  and  I  never  noticed  that  until  after  he 
brought  it  back.  It  is  his  handwriting ;  I  told  him  so.  I  sup- 
pose he  says  he  is  going  to  sue  me  for  it,  but  it  is  my  belief; 
he  can't  hurt  a  person  for  his  belief.  Hotchkiss "  (plaintiff 
meaning)  ''is  so  slippery  I  have  had  to  watch  him;  he 
cheated  me  out  of  some  money,  which  he  positively  agreed 
to  pay,  and  I  am  not  going  to  let  him  cheat  me  any  more. 
I  am  positive  this''  (meaning  the  said  sentence  in  said  mort- 
gage) "  was  not  here  when  I  gave  him  the  mortgage ;  he  put 
it  there;  it  is  his  handwriting;  I  told  him  so;  he  can't  hurt 
me  for  that ;  he  can't  hurt  a  man  for  his  opinion,  unless  he 
says  he  can  prove  it ;  I  have  never  said  I  could  prove  it. 
He"  (meaning  the  plaintiff)  "must  have  put  that  line  in  the 
mortgage  "  (meaning  the  line  relating  to  said  credit);  "  I  am 
certain  it  was  not  there  when  I  gave  him  the  mortgage." 
Thereby  meaning  and  intending  to  charge  that  the  plaintiff 
had  committed  forgery,  and  had  been  guilty  'of  attempting 
to  obtain  money  by  false  pretence,  and  so  said  words  were 
understood  by  the  hearers. 

By  which  the  plaintiff  has  sustained  damages  to  the 
amount  of  ten  thousand  dollars,  for  which  he  brings  suit 

The  plaintifl^  for  second  paragraph  bf  his  complaint,  says, 
that  on  the  30th  day  of  November,  1864,  the  plaintiff  exe- 
cuted to  the  defendant  the  promissory  note,  a  copy  of  which 
is  filed  herewith,  and  afterward  he  paid  thereon  the  interest 
for  one  year,  and  afterward,  on  the  15th  day  of  December, 
1865,  the  parties  to  said  note  agreed  that  if  the  plaintiff 
would  execute  a  mortgage  to  said  defendant  for  the  payment 
of  said  note,  the  said  defendant  would  extend  the  time  of 
payment  thereof,  and  accordingly  the  said  plaintif!)  with  his 
wife,  signed  the  mortgage,  a  copy  of  which  is  filed  herewith, 
and  there  executed  the  same  to  the  defendant,  who  approved 
the  same,  and  expressed  himself  satisfied  therewith,  and 
the  plaintiff  then  took  the  isame  to  one  John  Kerr,  Esq.,  a 
justice  of  the   peace,  that   plaintiff  and   his  wife  might 
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acknowledge  the  same,  which  they  accordingly  did,  and  when 
the  acknowledgement  thereof  had  been  certified  by  said  jus- 
tice of  the  peace,  the  said  mortgage  was  delivered  by  plaintiff 

to  said  defendant ;  and  afterward,  on  the day  of , 

1 869,  the  plaintiff  paid  off  said  note  and  mortgage  in  full, 
without  deducting  the  said  one  year's  interest  theretofore  paid 
thereon;  and  the  said  note  and  mortgage  were  then,  or  after- 
ward, surrendered  up  to  the  plaintiff;  and  afterward  the 
plaintiff  discovered  the  said  mistake  and  demanded  the  cor- 
rection thereof  from  defendant,  and  pointed  out  to  the  said 
defendant  that  part  of  said  mortgage  which  recites  the  pay- 
ment of  said  interest,  to  wit, "  interest  paid  to  November  30th, 
1865."  '^he  said  defendant,  in  order  to  cause  it  to  be  believed 
that  said  plaintiff  was  guilty  of  forgery,  and  of  publishing  a 
forged  instrument  as  genuine,  and  of  making  use  of  false 
pretences  to  induce  the  said  defendant  to  accept  said  mort- 
gage and  surrender  up  the  previous  mortgage  mentioned  in 
said  mortgage,  a  copy  of  which  is  filed  herewith,  and  to 
induce  said  defendant  to  extend  the  time  of  payment  of  said 
note,  in  speaking  of  and  concerning  said  note  and  mortgage, 
and  of  and  concerning  said  extension  of  payment,  and  of 
and  concerning  the  said  clause  in  said  mortgage  above 
recited,  and  of  and  concerning  said  plaintifl)  spoke  and  pub- 
lished to  divers  persons  the  following  false  and  slanderous 
words,  to  wit:  "If  I"  (meaning  defendant) "was  called  on  to. 
swear,  I  would  swear  that  I  read  the  whole  of  the  mortgage 
over  very  carefully,  and  I  did  not  read  that  I "  (meaning  the 
defendant) "let  Hotchkiss"  (meaning  the  plaintiff)  "have  the 
mortgage  once,  and  I  never  noticed  that  until  after  he 
brought  it  back.  It  is  his  handwriting;  I  told  him  so.  I 
suppose  he  says  that  he  is  going  to  sue  me  for  it,  but  it  is  my 
belief;  he  can't  hurt  a  man  for  his  belief  Hotchkiss  "  (plain- 
tiff meaning)  "is  so  slippery  I  have  had  to  watch  him;  he 
cheated  me  out  of  some  money  once,  which  he  positively 
agreed  to  pay,  and  I  am  not  going  to  let  him  cheat  me  any 
more.  I  am  positive  this"  (meaning  the  sentence  above 
recited)  "was  not  there  when  I  gave  him  the  mortgage;  he 
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put  it  there;  it  is  his  handwriting.  He  can't  hurt  me  for  that; 
he  can't  hurt  a  man  for  his  opinion,  unless  he  says  he  can 
prove  it;  I  have  never  said  I  could  prove  it.  He  altered 
the  mortgage;  he  inserted  that  sentence;  he  defrauded  me 
by  changing  the  mortgage  while  he  had  it,  and  by  induc- 
ing me  to  accept  it,  supposing  that  it  remained  as  it  was 
when  I  first  saw  it,  and  before  he  took  it  away  to  acknowl- 
edge it."  By  which  said  slanderous  charges,  the  said  defend- 
ant meant  and  intended  to  charge  said  plaintiff  With  for- 
gery, with  uttering  as  genuine  a  false  and  forged  instru- 
ment, and  with  obtaining  the  release  of  said  other  mortgage, 
and  the  extension  of  the  day  of  payment  of  said  debt  by 
&lse  and  fraudulent  pretences,  and  so  said  words  were  under- 
stood by  those  who  heard  them ;  wherefore  plaintiff  demands 
judgment  for  ten  thousand  dollars,  as  in  the  orginal  com- 
plaint 

The  only  point  in  the  case  is  as  to  the  sufficiency  of  the 
complaint 

By  the  first  paragraph  it  is  alleged  that  in  speaking  of  the 
plaintif]^  and  of  and  concerning  a  note  and  mortgage  given 
to  the  defendant  by  the  plaintiff,  the  defendant,  after  the  note 
and  mortgage  had  been  paid  off  and  surrendered  up,  said 
the  plaintiff  had  inserted  a  clause  of  payment  of  interest  for 
one  year  in  the  mortgage;  that  plaintiff  had  forged  it;  that 
plaintiff  was  a  forger,  and  was  guilty  of  forgery. 

The  second  paragraph  is  similar,  except  that  it  fixes  the 
time  of  the  alteration  in  the  mortgage  before  it  was  signed 
and  acknowledged  by  plaintifl^  and  by  him  delivered  to  de- 
fendant, and  that  the  plaintiff  had  been  guilty  of  obtaining 
money  by  false  pretences,  by  uttering  as  true  and  genuine 
the  said  instrument  by  him  so  altered  and  forged  By  the 
innuendo  in  each  paragraph  it  is  alleged  that  the  defendant 
meant  to  charge  the  plaintiff  with  the  crimes  of  forgery  and 
obtaining  money  by  false  pretences. 

Section  30,  a  G.  &  H.  446,  defines  forgery  thus :  "  Every 
person  who  shall  falsely  make  or  assist  to  make,  de&ce, 
destroy,  alter,  forge,  or  counterfeit,  or  cause  to  be  &lsely 
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made,  defaced,  destroyed,  altered,  forged  or  counterfeited/' 
then  follows  a  description  of  the  instruments  that  may  be 
forged,  "  or  any  person  who  shall  utter,  or  publish  as  true 
any  such  instrument,  knowing  the  same  to  be  false,  defaced, 
altered,  forged,  or  counterfeited  with  intent  to  defraud  any 
person,  body  politic  or  corporate,  shall  be  deemed  guilty  of 
forgery." 

Are  the  facts  stated  in  the  first  paragraph  of  the  complaint 
sufficient  to  constitute  a  good  cause  of  action  for  slander  ? 
The  solution  of  this  question  depends  upon  whether  the 
words  spoken  by  the  defendant  of  and  concerning  the  plain- 
tif!)  as  they  are  set  out  in  the  said  paragraph,  amounted  to  a 
valid  charge  of  a  felony  against  the  plaintiff.  The  innuendo 
charges  that  the  defendant  then  and  thereby  intended  to 
charge  the  plaintiff  with  having  been  guilty  of  the  crimes  of 
forgery  and  obtaining  money  by  false  pretences.  We  will 
first  inquire  whether  the  crime  of  forgery  was  charged,  within 
the  meaning  of  our  statute  creating  and  defining  that  crime, 
as  above  quoted.  To  say  of  a  person  that  he  is  a  forger,  or 
that  he  had  committed  forgery,  or  that  he  had  forged  an 
instrument  that  was  the  subject  of  forgery,  or  that  he  had 
uttered  and  published  as  true  any  such  instrument,  knowing 
the  same  to  be  false,  defaced,  altered,  forged,  or  counter- 
feited, with  intent  to  defraud  any  person,  body  politic  or  cor- 
porate, standing  alone  without  explanation  or  qualification, 
is  per  se  actionable,  for  it  is  charging  the  person  with  the 
crime  of  forgery,  and,  if  true,  it  would  subject  the  person 
charged  to  the  pains  and  penalties  inflicted  upon  persons 
guilty  of  such  crime.  But  where  words,  in  themselves 
actionable,  are  spoken  of  a  subject*matter  which,  in  itself^  is 
not  a  crime,  or  where  there  are  circumstances  given  by  the 
speaker,  or  known  to  the  hearers,  which  show  that  no  crime 
had  been  in  £ict  committed,  no  action  can  be  maintained  for 
the  speaking  of  the  words.  Abrams  v.  Sndth^  8  Blackf.  95  ; 
Carmichaelv.  Shield  21  Ind.  (i6\  Van  Rensselaer  v.  Dole^  i 
Johns.  Cas.  239;  Thompson  v.  Bernard^  i  Campb.  48;  Dexter 
V.  Taber^  12  Johns.  239;  Townsh.  Slander,  142,  sec.  144. 
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It  makes  no  difierence  what  may  be  stated  in  the  innuendo 
as  to  the  intent  of  the  defendant,  or  the  language  used;  the 
meaning  and  intent  must  be  determined  from  the  language 
used,  in  connection  with  the  extrinsic  facts  alleged;  and  if, 
taken  altogether,  a  felony  is  not  charged  thereby,  then  the 
words  are  not  per  se  actionable,  no  matter  what  the  words 
are.  To  say  of  a  man,  he  is  a  murderer,  he  killed  A.  in  self- 
defence,  would  not  import  a  charge  of  murder;  though  the 
direct  charge  is  made,  yet  the  accompanying  explanation 
shows  that  such  direct  charge  could  neither  be  intended  nor 
understood  to  import  the  crime  of  murder. 

In  the  case  under  consideration,  the  complaint  alleges  that 
plaintiif  had  made  a  mortgage  to  defendant  to  secure  the 
payment  of  a  note;  that  he  had  paid  off  the  note  and  mort- 
gage, and  that  they  had  been  surrendered  up  as  satisfied; 
that  by  mistake  the  plaintiff  had  paid  one  year's  interest, 
which  had  been  paid  before  the  mortgage  was  given;  that 
the  plaintiff  had  applied  to  the  defendant  to  refund  that  in- 
terest; that  in  speaking  of  the  transaction,  the  defendant  had 
said  of  the  plaintiff  that  he  had  inserted  that  clause  in  the 
mortgage  after  it  had  been  paid  off  and  surrendered  up  as 
satisfied,  and  had  thereby  committed  forgery. 

The  question  is  squarely  raised,  whether  a  forgery  can  be 
committed  by  changing  and  altering  a  note  or  mortgage  that 
has  been  paid  off  and  surrendered  up  as  satisfied. 

The  law  is  thus  stated  by  Bishop :  "And  though  a  promis- 
sory note  or  bill  of  exchange,  after  being  paid,  \%  functus  officio, 
and  no  note  or  bill,  yet,  if  this  does  not  appear  on  its  face,  a 
forgery  may  be  committed  by  altering  it.  Likewise,  it  is  no 
defence  to  a  charge  of  forging  bank  bills,  that  the  bank  never 
issued  bills  of  the  particular  denomination  forged."  2  Bish- 
op Cr.  Law,  sec.  508. 

The  same  author,  in  section  511,  says:  "Therefore  the  gen- 
eral doctrine  is,  that  the  invalidity  of  an  instrument  must  ap- 
pear on  its  face,  if  the  defendant  would  avail  himself  of  this 
defect  on  a  charge  of  forgery.    In  still  other  words,  the  forged  * 
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instrument,  to  be  the  foundation  for  an  indictment,  must 
appear  on  its  &ce  to  be  good  and  valid  for  the  purpose  for 
which  it  was'  created." 

The  case  of  Drummand  v.  Leslie ^  5  Blackf.  453,  is  very 
much  in  point  That  was  an  action  for  slander.  The  mate- 
rial facts  were  these :  The  plaintiff  had  been  indebted  to  .de- 
fendant for  rent  of  a  house ;  that  plaintiff  had  paid  the  same 
and  taken  the  receipt  of  defendant  therefor;  that  the  plaintiff 
had  used  and  uttered  the  said  receipt  against  the  defendant 
as  true  and  as  evidence  of  such  pasrment ;  that  the  defendant 
had,  in  speaking  of  the  plaintifi)  and  of  and  concerning  the 
said  receipt,  charged  that  the  receipt  had  been  forged,  but  he, 
the  defendant,  did  not  say  who  forged  it. 

This  court  say :  "  The  defendant  contends  that  the  words 
are  not  actionable,  and  that  the  judgment  should,  therefore, 
have  been  arrested ;  but  we  are  of  a  different  opinion.  There 
is  not,  it  is  true,  a,  directly  affirmative  charge  that  the  plaintiff 
had  committed  forgery ;  nor  was  that  necessary.  If  the 
words  were  calculated  to  induce  the  hearers  to  suspect  that 
the  plaintiff  was  guilty  of  the  crime,  they  were  actionable." 

The  entry  made  on  the  mortgage  of  the  payment  of  in- 
terest had  the  force  and  effect  of  a  receipt  for  that  much 
money  as  paid  by  plaintiff  to  the  defendant  The  plaintiff 
uttered  the  same  as  true  and  as  evidence  of  such  payment. 
The  mortgage,  although  paid  and  surrendered  up,  was  a  valid 
instrument  as  evidence  of  such  payment,  and  to  that  extent 
.  was  capable  of  being  forged. 

We  are  next  to  inquire  whether  the  &cts  stated  constituted 
a  valid  charge  of  obtaining  money  by  false  pretences.  That 
crime  is  thus  defined  by  our  statute :  *'  If  any  person,  with 
intent  to  defraud  another,  shall  designedly,  by  color  of  any 
false  token  or  writing,  or  any  false  pretence,  obtain  the  signa- 
ture of  any  person  to  any  written  instrument,  or  obtain  from 
any  person  any  money,  transfer,  note,  bond  or  receipt,  or 
thing  of  value ;  such  person  shall,  upon  conviction  thereof, 
be  imprisoned  in  the  state's  prison  not  less  than  two  nor 
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more  than  seven  years,  and  fined  not  exceeding  double  the 
value  of  the  property  so  obtained."     2G.  &  H,  445,  sec.  27. 

To  constitute  the  above  crime,  it  is  essential  that  the  per- 
son charged  should  have  actually  obtained  the  signature  of 
some  person  to  a  written  instrument,  or  obtained  money  or 
some  thing  of  value  by  the  means  and  in  the  manner 
described  in  the  abpve  section.  The  statute  does  not  make 
the  attempt  to  obtain  a  signature,  or  money,  or  some  article 
of  value  a  crime.  The  complaint  does  not  allege  that  the 
plaintiff  obtained  any  money  from  the  defendant,  but  all  the 
facts  show  that  he  demanded  the  repayment  of  the  one  year's 
interest,  but  that  the  defendant*  refused  to  pay  the  money, 
and  that  nothing  was  received.  We  are  of  the  opinion  that 
the  facts  stated  in  the  first  paragraph  of  the  complaint  con- 
stituted a  valid  charge  of  forgery,  but  did  not  amount  to 
a  valid  charge  of  obtaining  money  by  false  pretences,  and 
there  being  one  valid  charge,  the  court  erred  in  sustaining 
the  demurrer. 

The  second  paragraph  alleges  a  conversation  in  respect  to 
the  same  transaction  as  that  described  and  set  forth  in  the 
first,  but  it  differs  radically  from  the  first,  in  this,  that  it 
alleges  that  the  alteration  was  made  before  the  mortgage  was 
signed  and  acknowledged  by  the  plaintiff  and  delivered  to 
the  defendant. 

It  was  not  the  mortgage  or  deed  of  the  plaintiff  until  he 
had  signed  and  delivered  it,  and  no  alteration  he  could  make 
on  it  before  signing  and  delivering  it  could  amount  to  a  for- 
gery. The  paper,  until  signed  and  delivered,  was  his  own,  and 
under  his  own  control,  and  he  could  make  any  alteration 
before  its  execution  that  he  saw  proper.  The  mortgagee 
was  not  bound  to  accept  it  if  it  had  been  altered,  but  if  he 
did  accept  of  it,  it  was  not  a  forged  and  altered  instrument, 
for  it  was  the  identical  instrument,  the  same  identical  mort- 
gage that  had  been  signed  and  delivered,  and  in  the  precise 
condition  that  it  was  when  it  became  a  mortgage  by  the 
signing  and  delivery  on  the  part  of  the  mortgagor,  and  the 
acceptance  by  the  mortgagee. 
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If  the  mortgage  was  delivered  to  the  plaintifT,  to  be  by  him 
signed,  acknowledged,  and  delivered  to  the  defendant,  and 
if  the  plaintiff,  before  its  execution,  changed  and  altered  the 
instrument,  without  the  knowledge  and  consent  of  the  mort- 
gagee, who  accepted .  of  the  same  without  knowing  of  the 
alteration,  then  the  plaintifT  was  guilty  of  a  fraud  and  a 
moral  wrong,  but  not  of  the  crime  of  forgery. 

But  it  is  claimed  by  the  appellant  that  the  appellee  obtained 
the  acceptance  of  the  second  mortgage,  and  the  extension  of 
time  on  the  debt,  by  false  pretences.  The  point  relied  on  is, 
that  the  mortgage  was  drawn  up,  read  over  to,  and  approved 
and  signed  by,  the  mortgagor,  ^d  was  then  delivered  to  him 
to  obtain  the  signature  of  his  wife,  and  to  acknowledge  the 
same  before  a  justice  of  the  peace,  and  that  before  it  was 
signed  by  his  wife^  and  acknowledged  by  him  and  his  wife,  the 
alteration  had  been  made,  and  that  he  had  thereby  obtained 
an  extension  of  time,  which  was  something  of  value  to  him. 

We  do  not  think  that  this  view  betters  the  condition  of 
the  appellant.  It  did  not  become  a  mortgage  until  it  was 
signed,  acknowledged,  and  delivered.  The  signature  of  the 
mortgagor,  without  its  delivery,  did  not  give  it  the  force  and 
effect  of  an  executed  instrument.  The  acknowledgement  of 
the  mortgage  was  not  essential  to  its  validity,  but  its  delivery 
was.  To  constitute  a  delivery,  there  must  be  an  intention 
to  part  with  the  control  over  the  instrument,  and  place  it 
under  the  power  of  the  grantee,  or  some  one  for  his  use. 
See  tit  Delivery,  i  Abbott's  Ind.  Dig.  379,  where  the  deci- 
sions on  this  point  are  collected. 

Besides,  the  extension  of  time  was  not  obtained  by  tlie 
alteration  of  the  mortgage,  for  the  mortgagee  had  agreed  to 
extend  the  time  before  the  alteration  was  alleged  to  have 
been  made.  Nor  did.  the  alteration  tend  to  produce  that 
result,  for  it  is  manifest,  from  the  whole  case,  that  the  mort- 
gagee would  have  refused  to  accept  the  mortgage  if  he  had 
known  of  the  alleged  alteration; 

In  our  opinion,  the  court  committed  no  error  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the  complaint. 
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But  for  the  error  of  the  court  in  sustaining  the  demurrer 
to  the  first  paragraph  of  the  complaint,  the  judgment  must 
be  reversed. , 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  first  paragraph  of  the  complaint,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

Downey,  J.,  having  been  engaged  as  counsel,  was  absent 

A.  C.  Downey  and  S.  R.  Downey^  for  appellant. 

C.  E,  Walker^  for  appellee. 


School  Fund. — Mortgage, — Title. — Redemption. — A  purchaser  under  a  sale 
hf  vixtne  of  a  mortgage  to  the  school  fond  takes  an  absolute  title,  and  tSMxe 
is  no  right  of  redemption  by  junior  incumbrancers. 

APPEAL  from  the  Vanderburg  Circuit  Court. 

Downey,  J. — ^This  iaction  was  brought  by  the  appellee,  as 
administratrix  of  the  estate  of  Casper  Schellhaus,  deceased, 
against  the  appellant  Its  object  was  to  redeem  certain  real 
estate.  As  the  suflSciency  of  the  pleadings  is  drawn  in  ques- 
tion by  the  assignment  of  errors,  it  is  necessary  to  a  proper 
understanding  of  the  questions  presented  and  decided  to 
state,  in  substance,  the  facts  alleged.  It  is  stated  in  the  com- 
plaint that  on  the  14th  day  of  March,  1867,  Conrad  Litzler 
and  his  wife  mortgaged  certain  described  real  estate  to  one 
Seveiking,  which  mortgage,  and  the  note  which  it  was  in- 
tended to  secure,  were  assigned  to  said  Casper  Schellhaus  on 
the  6th  day  of  April,  1867;  that  Schellhaus  was  dead,  and 
the  plaintiff  had  been  duly  appointed  administratrix  of  his 
estate;  that  on  the  23d  day  of  December,  1862,  said  Con- 
rad Litzler  and  his  wife  had  mortgaged  a  part  of  the  same 
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1  eal  estate  to  the  State  of  Indiana,  to  secure  a  loan  of  school 
funds;  that  default  was  made  in  the  payment  of  said  school 
fund  mortgage;  that  on  the  22d  day  of  Mardi,  1869,  the 
auditor  of  tlie  county  sold  the  said  real  estate  embraced  in 
the  school  fund  mortgage,  and  the  defendant  became  the  pur- 
chaser thereof,  and  on  the  24th  day  of  March,  1869,  re- 
ceived a  deed  therefor  from  the  auditor;  that  after  said  sale 
the  plaintiff  brought  an  action  to  foreclose  the  mortgage 
assigned  to  her  intestate  as  above  stated,  to  which  action  the 
defendant  was  a  party;  and  that  on  the  23d  day  of  October^ 
1869,  she  recovered  a  judgment  against  Litzler  for  the  amount 
of  the  debt,  and  the  mortgage  was  declared  to  be  a  lien 
on  the  tract  of  land  described  therein,  which  was  not  em- 
braced in  the  school  fund  mortgage,  and  purchased  by  the 
defendant,  Schnantz;  that  she  caused  this  property  to  be 
sold  on  execution,  and  it  produced  enough  to  pay  only  part 
of  her  judgment,  she  becoming  the  purchaser  thereof^  the 
balance  due  being  one  thousand  one  hundred  and  ninety 
dollars;  that  Litzler  was,  at  the  date  of  said  judgment,  and 
yet  is,  wholly  insolvent,  and  the  only  way  in  which  she  can 
make  said  balance  is  by  redeeming  said  land  so  mortgaged 
to  the  school  fund  and  purchased  by  said  Schnantz;  that 
she  is  ready  and  willing  to  pay  the  defendant  the  amount 
paid  by  him,  with  interest  thereon.  She  prays  for  an  account 
of  the  amount  due  to  the  defendant,  that  she  may  be  per- 
mitted to  redeem,  and  for  general  relief. 

There  was  a  demurrer  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient,  which  was  overruled,  and  the 
defendant  excepted. 

The  defendant  then  answered,  that  in  the  action  to  fore- 
close the  mortgage,  brought  by  the  plaintiff  "for  the  same 
cause  of  action  as  that  set  forth  in  the  complaint  herein, 
this  defendant  recovered  judgment  duly  given  upon  the 
merits  thereof  against  the  said  plaintifl)  for  the  same  real 
estate  sought  to  be  subjected  herein,,  and  for  his  costs  therein 
expended,  which  judgment  is  still  of  record  in  the  court, 
unreversed  and  in  full  force.    Copies  of  the  complaint,  the 


NOVEMBER  TERM,  1871.  87 

'Schnantz  v.  SchellhauSy  Administratrix. 

answer  of  this  defendant,  the  reply  of  said  plaintiff,  and  the 
said  judgment  are  herewith  filed  as  a  part  hereof;  wherefore," 
etc.  Detached  papers,  purporting  to  be  copies  of  the  papers 
referred  to  in  the  answer,  not  certified  by  the  clerk,  nor  pur- 
porting to  be  a  complete  record  in  the  cause,  are  in  the 
record  following  the  answer. 

A  demurrer  to  the  answer,  for  the  reason  that  it  did  not 
state  facts  sufficient  to  constitute  a  defence,  was  sustained, 
and  the  defendant  excepted.  The  defendant  not  answering 
further,  the  court  took  the  account  of  the  amount  due  the 
defendant,  and  made  an  order  that,  on  its  payment,  she 
should  have  the  right  to  sell  the  said  real  estate  so  pur- 
chased by  the  defendant,  under  the  school  fund  mortgage,  for 
the  payment  of  the  balance  due  her,  and  that  any  overplus 
be  paid  to  said  Conrad  Litzler;  that  from  and  afler  the  sale 
the  deed  fi'om  the  auditor  to  the  defendant  be, set  aside,  and 
he  be  enjoined  from  setting  up  any  claim  under  it.  The 
defendant  objected  to  all  these  rulings,  and  to  each  and  every 
part  of  the  judgment  rendered. 

The  errors  assigned  are,  that  the  court  improperly  over- 
ruled the  demurrer  to  the  complaint,  improperly  sustained 
the  demurrer  to  the  answer,  and  improperly  ordered  the 
surplus,  if  any,  to  be  paid  to  the  said  Conrad  Litzler. 

Under  the  first  error  assigned,  that  is,  the  overruling  of  the 
demurrer  to  the  complaint,  the  question  is  presented  as  to  the 
efTect  of  the  sale  of  the  land  by  the  auditor  under  the  school 
fund  mortgage.  The  appellant's  counsel  contend  that  the 
effect  was  to  vest  in  the  purchaser  the  fee  simple,  and  to  cut 
off  entirely  the  equity  of  redemption  of  the  junior  incum- 
brancer, while  the  counsel  for  the  appellee  contend  that 
its  effect  was  only  that  of  a  sale  under  a  foreclosure,  to 
which  the  junior  incumbrancer  was  not  a  party,  leaving  her 
free  to  pay  the  amount  due  on  the  prior  incumbrance,  and  to 
redeem. 

The  conclusion  at  which  we  have  arrived  on  this  question 
will  render  it  unneccessary  to  examine  any  other. 

The  mortgage  and  note  contain  a  power  by  which  the 
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mortgaged  premises,  in  case  of  default  in  payment  of  the 
principal  or  interest  of  the  debt,  may  be  forthwith  sold,  by 
the  county  auditor,  for  the  payment  of  such  principal  sum, 
interest,  damages,  and  costs.  The  statute  specially  author- 
izes the  auditor  to  make  the  sale,  and  to  excute  a  deed  of 
conveyance  to  the  purchaser,  i  G.  &  H.  553,  sees.  79,  81, 
82,  and  85.    No  redemption  after  sale  is  provided  for. 

The  note  and  mortgage  constitute  but  one  instrument 
They  are  followed  by  a  certificate  of  acknowledgment,  and 
duly  recorded. 

Whoever,  then,  takes  or  acquires  a  subsequent  lien  oh  the 
premises,  or  interest  therein,  has  full  notice  of  the  existence 
of  the  power,  and  the  right  of  the  donee  thereof  to  exercise 
the  same  on  the  happening  of  the  contingency. 

The  notice  which  the  auditor  is  required  to  give,  before  he 
sells,  is  a  warning  to  all  those  who  are  interested  in  the 
estate,  whether  the  mortgagor  or  junior  incumbrancers,  that 
they  must  redeem  before  the  sale,  or  be  foreclosed.  Such 
powers  as  this  are  coupled  with  an  interest,  and  are  irrevoca* 
ble.  The  title  created  by  the  exercise  of  such  a  power  is 
considered  as  taking  effect  as  if  the  power  and  the  instrument 
executing  it  had  been  incorporated  in  one  instrument,  and  as 
if  the  purchaser  was  in  by  the  first  grantor,  and  not  by  the 
grantee  or  donee  of  the  power.  As  the  title  takes  effect  by 
virtue  of  the  original  deed,  it  follows  that  a  purchaser  is  not 
afiected  by  the  liens  or  interests  derived  from  the  mortgagor 
subsequent  to  the  creation  of  the  power,  unless  protected  by 
statute.  Such  a  sale,  upon  principle,  when  not  controlled 
by  statute,  extinguishes  all  liens  and  interests  derived  from 
the  mortgagor  subsequent  to  the  creation  of  the  power.  Ban- 
croft V.  AshJmrsty  2  Grant,  Pa.  513. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  to  sustain  the  de-> 
murrer  to  the  complaint 

y,  M.  Shackelford  and  —  Parrett^  for  appellant. 

C.  Denby  and  D.  B.  Kumler^  for  appellee. 
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Specific  Performance.— i'^tf^ti^. — Pefformanee  by  Plainiif.-^Smt  by  the 
widow  and  heirs  of  A.  to  enforce  specific  performance  of  a  contract  between 
A.  and  the  defendant,  for  the  conveyance  by  the  latter  to  the  former  of  certain 
real  estate,  on  condition  that  A.  should  pay  certain  sums  to  the  defendant  at 
certain  dates  thereafter,  and  upon  the  further  condition  that  A.  should,  at  said 
dates,  pay  defendant  any  money  that  might  then  be  due  to  the  defendant  from 
A.,  and  which  might  be  advanced  to  A.,  or  on  his  account,  by  the  defendant, 
after  the  making  of  the  contract.  The  complaint  alleged  the  making  of  said 
contract  and«et  it  out,  and  alleged  the  death  of  A.,  and  that  the  plaintiff  were 
his  widow  and  children,  distinguishing  which  was  the  widow  and  which  were 
the  children,  and  alleged  full  payment  and  full  compliance  by  A.,  and  that 
plaintiff  had  demanded  a  deed,  which  defendant  refused  to  execute. 

Held,  that  the  complaint  was  good  on  demurrer. 

Master  in  Chancery. —  Waiver  of  Jury, — Oral  Consent  in  Open  Court, — 
"Where  the  defendant  was  present  by  attorney  at^the  reference  by  the  court  of 
the  cause  to  a  special  master  in  chancery,  to  inquire  and  find  the  facts  in  the 
case,  and  report  the  same  with  his  conclusions  of  facts  thereon,  and  complied 
with  an  order  of  the  court  requiring  him  to  furnish  a  bill  of  particulars  witli 
the  items  of  account  claimed  in  his  answer,  and  was  present  also  when  the 
report  was  made  and  ordered  to  be  spread  of  record,  having  entered  no  objec- 
tion to  the  orders  at  any  stage  of  the  proceeding; 

Held,  that  it  was  too  late  for  him  to  demand  a  jury  trial,  as  the  record  of  these 
facts  disclosed  such  "  oral  consent  in  open  court,"  as  shown  by  the  entries  "  on 
the  record,"  as  amounted  to  a  waiver  of  a  jury  trial. 

Held,  also,  that  the  action  of  the  court  in  overruling  a  motion  for  a  trial  by  jury 
could  only  be  presented  for  review  in  the  Supreme  Court  by  a  bill  of  exceptions. 

Bill  of  Exceptions. — Report  of  Master, — Exceptions  to  a  report  of  a  master 
must  be  presented  on  appeal  by  a  bill  of  exceptions. 

Same. — New  Trial, — Affidavit. — Affidavits  filed  in  support  of  a  motion  for  a 
new  trial  must  be  brought  up  on  appeal  by  a  bill  of  exceptions. 

Judgment. — Exceptions, —  Waiver, — ^Although  the  report  of  a  master  does  not 
authorize  the  judgment  rendered,  still,  if  no  exception  is  taken,  the  error  is 
waived. 

APPEAL  from  the  Tippecanoe  Circuit  Court 
WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellees,  the 
widow  and  children  of  Stephen  Roth,  deceased,  against  the 
appellant,  Meinrod  Hauser,  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  sale  and  conveyance  of  certain  real 
estate,  executed  by  Hauser  to  Stephen  Roth  in  his  lifetime. 
The  contract  was  in  writing,  and  a  copy  was  set  out  as  a 
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part  of  the  complaint.  Demurrer  to  the  complaint  overruled, 
and  exception  taken.  Answer  filed,  and  issues  formed.  Cause 
referred  to  a  master,  who  returned  a  finding  of  facts  for  the 
plaintifis,  on  which  judgment  was  rendered. 

It  is  objected  tliat  the  complaint  was  insufficient  The 
contract  set  out  is  as  follows,  viz.:  "  I  have  this  day  agreed 
to  sell  and  convey  to  Stephen  Roth,  by  a  good  warranty 
deed,  the  following  described  pieces  or  parcels  of  land  in  the 
county  of  Tippecanoe,  and  State  of  Indiana,  and  described  as 
follows,  viz.:"  [Here  follows  the  description.]  ''said  tracts, 
containing  in  all  twenty  acres  and  sixty-two  hundredths, 
more  or  less;  on  the  express  condition  that  Roth  pays  to  me 
the  sum  of  two  thousand  dollars,  as  follows,  viz.:  one  thousand 
dollars  and  interest  on  the  first  day  of  December  next,  and 
one  thousand  dollars  and  interest  on  the  first  day  of  Decem- 
ber, in  the  year  1862;  and  upon  the  further  express  condi- 
tion that  the  said  Rpth  shall,  at  the  times  above  stated,  also 
pay  me  the  full  amount  of  any  moneys  which  shall  then  be 
due  and  owing  from  him  to  me,  and  which  I  may  advance  to 
him,  or  on  his  account,  from  and  after  this  date. 

''  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  i6th  day  of  January,  1861. 

"Meinrod  Hauser.  [seal.]" 

The  complaint  alleges  the  making  of  the  above  contract; 
that  Stephen  Roth  died  on  the  7th  of  October,  1865;  that 
the  plaintiffs  are  his  widow  and  children,  stating  specifically 
which  is  the  widow,  and  which  are  the  children ;  "  that  the 
decedent,  in  his  lifetime,  made  full  payment  of  said  consid- 
eration, and  did  also  pay  to  said  defendant  all  sums  of  money 
due  him  upon  any  and  all  accounts  whatever,  and  did  fully 
comply  with  all  stipulations  and  agreements  in  said  title 
bond  contained;  and  that  the  plaintiffs  have  made  demand 
of  the  defendant  for  said  warranty  deed,  which  defendant 
refused  to  execute." 

We  think  the  complaint  was  clearly  good. 

There  is  no  bill  of  exceptions  in  the  record^  nor  was 
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any  valid  exception  taken,  except  that  to  the  overruling  of  the 
demurrer  to  the  complaint. 

It  is  claimed  that  error  was  committed  in  not  allowing 
the  appellant  a  trial  by  jury.  The  record,  in  that  respect, 
stands  as  follows :  Demurrers  had  been  filed  by  the  plaintiffs 
to  the  answers  of  the  defendant,  and  the  record  shows  that 
"on  Wednesday,  the  63d  judicial  day  of  said  term,  it  being 
the  1 8th  day  of  December,  1867,  come  the  parties,  by  their 
said  attorneys,  and  the  court  being  now  sufficiently  advised 
in  the  premises,  do  overrule  the  plaintiffs'  demurrer  to  the 
defendant's  first,  second,  third,  and  fourth  paragraphs  of 
answer  herein;  and  the  plaintiffs  except;  and  the  plaintifis 
now  file  their  reply  to  said  answer,  which  said  reply  reads 
as  follows,  to  wit : "  [Here  the  reply  is  set  out]  "And  there- 
upon the  court  do  refer  this  cause  to  Henry  F.  Blodgett, 
Esq.,  whom  the  court  appoint  a  special  master  in  chancery, 
to  inquire  into  and  find  the  facts  in  this  cause,  and  report  the 
same,  with  his  conclusions  of  facts  thereon,  to  this  court,  on 
Monday,  the  30th  day  of  December,  1867;  and  the  court  do 
order  that  the  defendant  furnish  to  said  master  in  chancery  a 
bill  of  particulars  of  the  items  of  account  claimed  in  his 
answer  herein ;  and  thereupon  the  said  Henry  F.  Blodgett 
now  solemnly  swears,  in  open  court,  that  he  will  honestly, 
faithfully,  and  impartially  discharge  the  duties  of  his  trust 
as  such  special  master  in  chancery  in  this  cause;  and  day  is 
given.  And  afterward,  to  wit,  on  the  31st  day  of  Decem- 
ber, 1867,  come  the  parties,  appearing  as  heretofore,  and 
comes  also  the  said  Henry  F.  Blodgett,  the  special  master 
in  chancery,  to  whom  this  cause  was  heretofore,  at  the  pres- 
ent term  of  this  court,  referred,  and,  on  motion,  files  his 
report,  accompanied  by  the  evidence  by  him  taken,  and  day 
is  given. 

"And  afterward,  to  wit,  on  the  2d  day  of  January,  1868, 
come  the  plaintiffs,  by  Behms,  their  attorneys;  and  the 
defendant,  by  Mattler  and  Wilson,  his  attorneys,  also  comes ; 
and  comes  Henry  F.  Blodgett,  the  special  master  in  chan- 
cery, appointed  by  the  court  in  this  behalf;  and  the  court  do 
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now  order  that  the  report  and  evidence  produced  and  filed 
in  this  behalf,  in  open  court,  in  this  court,  on  the  31st  day 
of  December,  1867,  by  said  special  master  in  chancery,  be 
spread  of  record  on  the  order  book  of  this  court;  which 
report  and  evidence  read  as  follows,  to  wit:"  Then  follows 
the  report  of  the  master,  with  the  evidence  taken  by  him. 

The  report  of  the  master  shows  that  both  parties  intro- 
duced and  examined  sundry  witnesses  before  him. 

Then  follows  this  entry:  "And  thereupon  the  defendant, 
by  his  counsel,  after  the  filing  of  said  report  as  aforesaid, 
moves  the  court  that  a  jury  be  called  to  try  said  cause, 
which  motion  the  court  overrules,  to  which  ruling  of  the 
court  the  defendant  excepts."  This  is  all  that  is  shown  by 
the  record  in  reference  to  the  demand  of  a  trial  by  jury. 

We  have  a  statute  providing  for  the  appointment  of  mas- 
ter commissioners  by  the  judges  of  the  circuit  and  common 
pleas  courts,  i  G.  &  H.  433.  The  last  section  of  the  act 
provides  that  "such  master  commissioners  shall  have  the 
powers  and  discharge  the  duties  herein  mentioned  which 
have  heretofore  been  performed  by  masters  in  chancery,  so 
far  as  the  same  may  be  consistent  with  existing  laws."  It 
is  quite  unnecessary  to  enter  upon  a  discussion  of  the  powers 
of  a  master  under  this  statute,  nor  need  we  determine  what 
cases,  or  for  what  purposes  a  cause  may  be  referred  to  a  mas- 
ter. The  reference  of  a  cause  to  a  master  to  inquire  into  and 
find  the  facts  in  the  cause,  with  directions  to  report  the  same 
to  the  court,  as  was  done  in  this  case,  implies  a  trial  of  the 
cause  by  the  court,  and  not  by  a  jury.  Such  reference  is  a 
mere  mode  of  enabling  the  court  to  arrive  at  the  facts.  And 
the  question  arises  whether  what  is  thus  shown  by  the  record 
amounts  to  a  waiver  of  the  right  to  a  trial  by  jury.  There 
can  be  no  doubt  that  the  case  was  one  in  which  the  parties 
were  entitled  to  a  jury  trial,  if  not  waived,  and  if  properly  de- 
manded. The  statute  provides,  that  "the  trial  by  jury  may 
be  waived  by  the  parties  in  all  actions,  in  the  following  man- 
ner:  first,  by  failing  to  appear  at  the  trial;  second,  by  written 
consent  in  person,  or  by  attorney,  filed  with  the  clerk;  third, 
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by  oral  consent  in  open  court  entered  on  the  record."  2  G. 
&  H.  207,  sec.  340. 

We  are  of  opinion  that  the  record  in  this  cause  discloses 
such  "  oral  consent  in  open  court "  by  the  entries  **  on  the 
record."  Here  it  will  be  seen  that  the  parties  were  in  court 
at  the  time  the  court  made  the  order  referring  the  cause  to 
the  master,  and  requiring  the  appellant  to  furnish  him  with 
a  bill  of  the  particulars  of  the  items  of  account  claimed  in 
his  answer.  And  herein  the  case  differs  from  that  of  Shaw 
V.  Kent,  1 1  Ind,  80,  as  there  the  record  did  not  show  the 
presence  of  the  parties  when  the  cause  was  referred. 

In  the  case  under  consideration,  the  appellant,  by  his 
attorneys,  was  present  when  the  order  was  made,  and  sub- 
mitted, not  only  to  the  order  of  reference,  but  to  the  order 
requiring  him  to  furnish  the  master  with  the  specified  bill  of 
particulars,  making  no  objection  thereto  whatever.  He  must 
be  presumed,  therefore,  to  have  consented.  If  he  had  re- 
quired a  trial  by  jury,  a  mode  entirely  inconsistent  with  a 
reference  of  the  cause  to  a  master,  he  should  then  have  ob- 
jected to  the  reference.  "It  is  held,  where  a  party  is  in  court, 
that  every  failure  to  assert  a  legal  right  at  the  proper  time, 
during  the  progress  of  a  cause,  is  a  waiver  of  that  right" 
Preston  w,  Sandford's  Adnir,  21  Ind.  156,  and  authorities 
there  cited.  The  appellant  did  more  than  merely  submit, 
without  objection,  to  the  order  of  reference ;  he  appeared 
before  the  master  and  offered  evidence  in  support  of  his 
defence.  He  did  more  than  this,,  for  he  was  present  by  his 
attorneys  when  the  report  of  the  master  was  filed,  which  he 
permitted  to  be  done  without  objection ;  and  finally,  he  was 
present  when  the  court  ordered  the  report  of  the  master  to 
be  spread  upon  the  order  book,  together  with  the  evidence, 
and  permitted  that  to  be  done  without  objection. 

We  hear  of  no  demand  for  a  jury  trial  until  after  the 
report  of  the  master  is  spread  upon  the  record.  We  think 
afler  all  this  had  been  done,  it  was  too  late  for  the  appellant 
to  demand  a  jury  trial.  It  would  hardly  comport  with  the 
due  administration  of  justice  to  permit  the  appellant  to  take 
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his  chances  of  a  favorable  report  from  the  master,  and  then, 
finding  that  against  him,  to  elect  to  take  a  different  mode  of 
trial,  viz.,  a  trial  by  jury.  All  these  steps  taken  under  the 
reference,  to  which  the  appellant  consented,  because  he  was 
present  and  did  not  object,  involve  the  consent  of  the  appel- 
lant, entered  on  the  record,  to  waive  a  jury  trial,  fully  within 
the  spirit  of  the  statute  above  quoted. 

But,  in  addition  to  the  foregoing  view,  there  is  another, 
which  of  itself  would  be  decisive  of  the  question.  There  is 
no  bill  of  exceptions  in  the  record  showing  that  the  appel- 
lant demanded,  or  that  the  court  refused,  a  trial  by  jury.  All 
we  know  about  it  is  the  statement  of  the  clerk  in  the  tran- 
script, as  above  set  out.  And  here  again  the  case  differs 
from  that  of  Shaw  v.  Kent,  supra,  as  in  that  case  such 
demand  and  refusal  were  shown  by  bill  of  exceptions. 

The  motion  here  does  not  appear  to  have  been  made  in 
writing.  No  written  motion  is  copied  into  the  transcript, 
and  it  is  not  stated  to  have  been  in  writing.  It  must,  there- 
fore, be  presumed  to  have  been  made  orally,  if  made  at  all. 

The  code  provides,  that  "  where  the  decision  is  not  entered 
on  the  record,  or  the  grounds  of  objection  do  not  sufficient- 
ly appear  in  the  entry,  the  party  excepting  must  reduce  his 
exception  to  writing,  and  present  it  to  the  judge  for  his 
allowance  and  signature,"  etc.     2  G.  &  H.  209,  sec.  346. 

Now,  assuming  that  such  motion  may  be  made  orally,  and 
that  it  may  be  shown,  by  a  bill  of  exceptions,  to  have  been 
thus  made  and  overruled,  it  does  not  follow  that  the  state- 
ment of  the  clerk,  without  a  bill  of  exceptions,  is  sufficient  to 
show  the  making  and  character  of  such  oral  motion.  More- 
over, "the  grounds  of  the  objection"  (to  the  decision)  "do 
not  sufficiently  appear  in  the  entry." 

The  decision  objected  to  is  that  overruling  the  motion  for 
a  trial  by  jury.  The  ground  upon  which  the  motion  was 
overruled  does  not  appear,  and  hence  the  ground  of  objec- 
tion to  the  decision  cannot  appear.  The  motion  may  have 
been  overruled  because,  in  the  opinion  of  the  court,  the  par- 
ties were  not  entitled  to  a  jury  trial,  or  upon  the  ground  that 
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the  appellant  had  waived  it,  or  upon  the  ground  that  by  some 
rule  of  the  court  the  motion  should  have  been  in  writing, 
or  upon  some  other  ground.  Hence,  the  ground  of  objec- 
tion to  the  decision  is  not  made  to  appear  in  the  entry,  and 
should  have  been  shown  by  bill  of  exceptions. 

The  record  states  that  the  appellant  filed  exceptions  to  the 
report  of  the  master,  which  were  overruled  by  the  court,  and 
the  appellant  excepted;  but  in  the  absence  of  a  bill  of  excep- 
tions showing  these  things  and  the  grounds  of  the  ruling, 
we  cannot  notice  this  point  The  same  may  be  said  in  refer- 
ence to  a  motion  for  a  new  trial,  founded,  in  part,  on  affida- 
vits that  have  found  their  way  into  the  transcript  without  bill 
of  exceptions.    Blizsardv,  Pkebus,  35  Ind.  284. 

Finally,  the  court  rendered  judgment  on  the  report  of  the 
master,  and  to  this  no  objection  was  made  or  exception  taken 
in  any  form  whatever.  If  the  report  of  the  master  did  not 
warrant  the  judgment,  still,  as  no  exception  was  ta,ken,  the 
error  was  waived.     Train  v.  Gridley,  36  Ind.  241. 

There  is  no  available  error  in  the  record;  hence  the  judg- 
ment must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs.* 

W.  C.  Wilson^  R.  C.  Gregory,  and  F.  J,  MatUer^  for  appel- 
lant 

G.  a  Behm,  A.  O.  Behtn,  Z.  Baird,  C.  A.  Ray,  and  y.  M. 
Davidson,  for  appellees. 

^Petition  for  a  rehearing  overmled. 


The  Jeffersonville,  Madison,  and  Indianafolis*Railroad 

Company  v.  O'Connor. 

Railroad.— 7iy tf  17  to  Animals, — Onus, — ^Where  a  railroad  company  seeks  to 
shield  itself  from  liability  for  stock  killed  where  the  road  is  not  fenced,  on  the 
ground  that  it  should  not  be  fenced  at  that  point,  the  onus  is  on  the  company 
to  establish  that  fact. 
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Same. — Highway. — Non-User. — Fencing. — ^Where  a  highway  has  not  been  in  a 
condition  for  use  by  the  public,  and  has  not  been  used  for  thirty-six  years,  the 
presumption  of  its  abandonment  is  justified,  and  the  right  to  its  full  use  by  the 
owner  is  restored,  and  the  duty  to  fence  is  imposed  on  a  railroad  company 
using  a  portion  of  it  for  its  track. 

Same. — County  Commissioners, — Cattle  at  Large, — ^A  railroad  company  is  liable 
for  cattle  killed  where  it  has  not  discharged  its  duty  in  fencing,  although  the 
county  commissioners  may  not  have  made  any  order  in  regard  to  cattle  run- 
ning at  large  in  the  county. 

APPEAL  from  the  Shelby  Circuit  Court. 

Downey,  J. — ^The  appellee  sued  the  appellant  for  the  value 
of  a  cow  owned  by  him,  which  he  alleged  was  killed  by  the 
cars  of  the  appellant,  at  a  point  on  the  road  where  it  was  not 
securely  fenced.  The  case  originated  before  a  justice  of  the 
peace,  where  it  was  tried,  and  thence  appealed  to  and  tried 
in  the  circuit  court,  each  time  resulting  in  a  judgment  for 
the  appellee.  In  the  circuit  court  there  was  a  motion  for  a 
new  trial,  which  was  asked  for  the  reasons  that  the  finding, 
the  cause  having  been  tried  by  the  court,  was  contrary  to 
law,  and  not  sustained  by  the  evidence;  and  which  was  over-  * 
ruled,  exception  taken,  and  the  evidence  set  out  in  a  bill  of 
exceptions.  The  only  error  assigned  is  the  refusal  of  the 
circuit  court  to  grant  the  new  trial. 

Counsel  for  the  appellant  contend  that  the  company' could 
not  fence  the  road  at  the  point  where  the  cow  was  killed, 
because  it  was  located  on  the  Michigan  road^  a  public  high- 
way; that  they  were  not  required  to  fence  it  at  that  point, 
for  the  reason  that  there  was  a  switch  located  there  for  the 
convenience  of  a  neighboring  distillery;  and  that,  as  it  was 
not  shown  that  the  cow  was  at  large  .by  permission  of  the 
board  of  commissioners  of  the  county,  she  was  therefore  a 
trespasser  on  the  track  of  the  railroad,  and  the  plaintiff 
should  not  have  recovered. 

It  is  a  general  rule,  made  so  by  statute,  that  railroad  com- 
panies are  liable  for  stock  killed  on  their  roads  without  any 
evidence  of  wilful  misconduct  or  negligence.  3  Ind.  Stat. 
415,  sec.  5.  From  this  rule  are  excepted  those  companies 
whose  roads  are  securely  fenced.     Id,  416,  sec.  7.    In  the 
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construction  of  these  sections  the  courts  have  held,  in  the 
nature  of  an  additional  exception,  that  the  company  need 
not  fence  the  road  where  it  cannot  legally  be  done,  as  where 
the  railroad  runs  along  a  highway,  street,  or  alley,  or  where 
it  crosses  any  such  highway,  street,  or  alley.  This  modifica- 
tion of  the  strict  letter  of  the  act  was  so  obviously  proper 
and  necessary,  that  it  would,  no  doubt,  have  been  incor- 
porated into  the  act,  had  it  occurred  to  the  members  of  tlie 
general  assembly. 

If  the  railroad  company  would  shield  itself,  either  in  con- 
sequence of  the  road  being  fenced  or  because  it  cannot,  at 
the  particular  point,  legally  be  fenced,  the  onus  is  on  the 
company.  Several  witnesses  testified  that  the  railroad,  at 
the  place  where  the  animal  was  killed,  is  located  on  what 
was  the  Michigan  road;  but  others  testify  that  it  has  not,  at 
that  point,  been  used  as  a  highway  since  1833;  an  excava- 
tion for  a  railroad  track,  at  that  early  day,  rendering  its  use 
as  a  highway,  from  that  time,  impossible.  We  do  not  see 
how,  under  this  evidence,  we  can  say  that  the  circuit  court 
erred  in  not  finding  that  the  locus  in  quo  was  a  public  high- 
way. This  period  is  probably  longer  than  is  necessary  to 
show  the  abandonment  by  the  public  and  consequent  ex- 
tinction of  a  highway  by  non-user. 

'*  Whenever  the  public  easement  is  relinquishedor  vacated, 
the  owner  of  the  soil  is  restored  to  his  original  dominion 
over  the  same.  The  land,  it  is  said,  reverts  to  the  owner,  dis- 
encumbered of  the  public  use;  but  this  does  not  precisely 
describe  the  fact.  The  land  does  not  revert,  because  there 
has  been  no  alienation.  The  public  has  only  been  entitled  to  a 
certain  specific  right,  the  enjoyment  of  which  is  incompatible 
with  the  exercise  of  certain  private  rights,  which  are,  there- 
fore, necessarily  suspended.  When,  however,  the  public  right 
is  relinquished,  this  incompatibility  vanishes,  and,  as  an  inevi- 
table consequence,  the  private  rights  thereby  suspended  re- 
vive." Angell  &  D.  High.,  sec.  326.  We  need  not,  in  this 
case,  decide  what  precise  period  of  non-user  by  the  public^ 
Vou  XXXVII.- 
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would  give  rise  to  the  presumption  of  abandonment  In  this 
case  the  non-user  had  been  for  the  term  of  thirty-six  years, 
at  the  point  in  question,  which,  we  think,  justified  the  pre- 
sumption of  such  abandonment.  Fox  v.  Hart^  1 1  Ohio,  414; 
Antsbey  v.  Hinds,  46  Barb.  622. 

The  second  position,  as  we  have  akeady  intimated,  can 
only  be  made  good  by  proof  of  the  facts  which  excuse  the 
company  from  fencing  the  railroad  at  the  point  in  question. 
We  have  carefully  read  and  considered  the  evidence,  and  are 
unable  to  see  that  the  circuit  court  committed  any  error  on 
this  point 

The  fact  that  the  board  of  commissioners  of  the  county 
had  made  no  order  as  to  the  running  at  large  of  cattle  in  the 
county  or  township  is  immaterial  in  this  case.  The  statute 
expressly  makes  the  company  liable,  except  when  the  road 
is  fenced,  whether  the  order  has  been  made  by  the  county 
commissioners  or  not    3  Ind.  Stat  415,  sees.  5  and  7. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 

E.  H.  Davis  and  C.  Wrigitt,  for  appellant 

y.  B.  McFadden,  for  appellee. 
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Warranty. — Assignment  of  Account, — ^In  a  mere  assignment  of  a  claim  or 

acconnt  there  is  no  warranty  of  its  value. 
EviDENCB.— /^^rf^z^.-— The  declarations  of  a  person  upon  whom  an  order  for 

the  delivery  of  goods  is  given  are  not  evidence  against  the  maker  of  the 

order. 
Deposition. — When  Used, — ^When  the  deposition  of  a  witness,  who  does  not 

reside  in  the  county  of  the  trial,  or  in  an  adjoining  county,  has  been  taken  by 

one  party,  the  fact  that  the  other  party  has  had  the  witness  present  and  has 
.examined  him  during  the  trial,  does  not  prevent  the  reading  of  the  deposition. 
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if  the  witness  be  not  present  when  it  is  ofTered,  having  been  discharged  by  the 
party  who  pirocared  his  attendance. 

APPEAL  from  the  Hamilton  Common  Pleas. 

BusKiRK^  J. — ^This  is  the  second  time  that  this  case  has 
been  in  this  court.  The  opinion  of  the  court  will  be  found 
in  28  Ind  458,  to  which  we  refer  for  a  statement  of  the 
case.  When  this  case  was  here  before,  the  record  was  very 
imperfect  and  defective,  but  it  is  now  in  a  much  worse  con- 
dition. A  large  number  of  errors  have  been  assigned  and 
argued,  but  in  consequence  of  the  condition  of  the  record 
only  two  or  three  of  them  can  be  considered.  We  are  in- 
formed by  the  clerk  that  a  demurrer  was  filed  and  overruled 
to  the  second  paragraph  of  the  reply,  but  there  is  no  demur- 
rer in  the  record,  and  the  clerk  says  there  is  none  in  his  office. 
We  are  also  informed  by  the  clerk  that  a  written  motion  was 
filed  to  strike  put  the  second  paragraph  of  the  reply,  but  the 
motion  is  not  in  the  record,  and  the  clerk  says  there  is  no 
such  paper  among  the  files ;  and  if  the  motion  had  been  copied 
into  the  record  it  would  not  have  availed  the  appellant,  as  the 
motion  and  the  ruling  of  the  court  thereon  are  not  made  a 
part  of  the  record  by  a  bill  of  exceptions.  In  this  condition 
of  the  record,  there  is  no  question  presented  as  to  the  suffi- 
ciency of  said  paragraph  of  the  reply. 

The  appellant  claims  that  the  court  erred  in  excluding  cer- 
tain evidence  oflered  by  him,  tending  to  show  that  the  con- 
tract set  up  in  the  second  paragraph  of  the  reply  was  execu- 
ted without  any  consideration,  and  that  the  appellant  was  in- 
duced to  make  such  contract  by  the  l&Ise  and  fraudulent  repre^ 
sentations  of  the  appellee.  The  third,  seventh,  and  eighth 
paragraphs  of  the  answer  contained  matters  of  payment  and 
set-ofE  The  second  paragraph  of  the  reply  is  directed  to  all 
the  matters  set  up  and  relied  upon  in  said  several  paragraphs 
of  the  answer.  It  is  alleged  in  the  said  reply,  that  the  appel- 
lant and  appellee  were  partners  in  a  sutler's  store,  at  Nash- 
ville, Tennessee,  and  were  connected  with  the  seventieth  regi- 
ment of  Indiana  volunteers ;  that  the  appellee  sold  his  inter- 
est in  such  business  to  the  appellant  and  one  Pearson,  and 
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that  they  agreed  in  writing,  a  copy  of  which  was  filed,  to  pay 
all  the  debts  of  the  said  firm,  and  that  the  payments  alleged 
in  said  several  paragraphs  of  the  answer  were  payments  made 
upon  such  partnership  debts. 

The  said  contract  was  as  follows : 

"Nashville,  Tenn.,  January  2d,  1863. 

"This  is  to  certify  that  we,  William  Pearson  and  Augustus 
R  Shirts,  have,  this  day,  bought  of  Jonathan  Irons,  his  inter- 
est in  the  sutlery  of  the  seventieth  regiment  Indiana  vol- 
unteers ;  that  we  agree  to  pay  all  debts,  yet  unpaid,  that  have 
been  contracted  since  William  Irons  sold  out  to  Jonathan 
Irons.  William  Pearson, 

Augustus  F.  Shirts." 

It  appears  from  a  bill  of  exceptions  that  the  appellant 
offered' to  prove  that  the  above  contract  was  obtained  by  the 
plaintiff  fdr  and  in-  consideration  of  the  accounts  sold  by 
Irons  to  Shirts,  which  Were  alleged  to  be  insolvent  and  worth- 
less, to  which  the  plaintiff  objected,  and  the  court  sustained 
the  objection,on  the  ground  that  parol  proof  was  not  admis- 
sible to  explain  or  vary  the  terms  of  said  instrument,  and  ex- 
cluded the  evidence,  to  which  the  appellant  excepted. 

*rhe  contract  alleges  that  Irons  had  sold  his  interest  in  the 
sutlery  of  the  seventieth  regiment  of  Indiana  volunteers,  and 
that  the  purchasers  thereof  agreed  to  pay  all  the  debts,  yet 
unpaid,  that  have  been  cohtracted  since  William  Irons  sold 
out  to  Jonathan  Irons. 

The  appellant  offered  to  prove  that  the  interest  referred  to 
in  said  instrument  was  the  accounts  due  the  said  firm,  and 
which  were  sold  by  Irons,  and  that  the  accounts  were  worth- 
less and  upon  insolvent  persons.  Was  the  evidence  admis- 
sible ?  The  evidence  offered  did  not  tend  to  show  that  the 
instrument  set  up  in  the  reply  was  obtained  by  fraud.  The 
legal  effect  of  the  evidence  offered  was  to  prove  that  the  in- 
strument was  executed  without  any  consideration.  It  is  pro- 
vided by  section  81,  of  the  code,  that  "a  failure  or  want  of 
consideration  in  whole  or  in  part,  may  be  pleaded  to  any  ac- 
tion, set-off,   or  counter  claim  upon  or  arising  but  of  any 
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Specialty  bond  or  deed,  except  instruments  negotiable  by  the 
law  merchant,  and  negotiated  before  falling  due." 

The  allegation  of  new  matter  in  the  reply  is  to  be  deemed 
controverted  as  upon  a  direct  denial  or  avoidance.  Zehnor 
V.  Beard^  8  Ind.  96. 

lit  Cunningham  v.  Banta^  2  Ind.  604,  it  was  held,  that  where 
the  instrument  did  not  purport  to  set  out  the  consideration 
in  full,  nor  the  manner  of  payment,  that  parol  evidence  was 
admissible  to  show  what  the  consideration  was,  and  how  it 
was  to  be  paid,  and  that  such  evidence  did  not  contradict  the 
deed. 

In  Orth  v.  Sharkey ^  4  Ind.  642,  it  was  held  that  it  was 
competent  to  prove  by  parol  the  consideration  of  the  note, 
but  incompetent  to  prove  a  verbal  contemporaneous  agree- 
ment varying  the  terms  of  the  note. 

In  RockhMw.  Spraggs^  9  Ind.  30,  this  court  held  that  where 
the  consideration  mentioned  in  a  deed  was  a  valuable  one, 
it  might  be  shown  by  parol  to  have  been  a  good  considera- 
tion. The  opinion  in  this  case  contains  a  very  full  review  of 
the  authorities  in  this  country  and  in  England  upon  the  point 
under  consideration. 

The  ruling  in  RockhUl  v.  Spraggs^  supra,  was  followed  in 
yones  V.  yones,  12  Ind.  389. 

It  was  held  by  this  court,  la  Collier  v,  Mahan,  21  Ind.  1 10, 
that  "  though  parol  evidence  cannot  be  admitted  to  vary  the 
effect  of  a  written  instrument,  it  is  admissible  to  show  that  a 
written  instrument  was  niade  without  consideration." 

It  was  held  by  this  court,  in  The  City  of  Aurora  v.  Cobb, 
21  Ind.  492,  that**  where  an  instrument  is  executed  as  a  con- 
tract, between  private  parties,  acknowledging  the  receipt  of 
the  <:onsideration,  whether  it  be  money  or  specific  articles, 
or  a  promise  or  undertaking  to  be  executed  by  one  party,  it 
may  be  shown,  in  bar  of  a  suit  on  such  instrument,  that  the 
consideration  was  not  received;  and  no  recitals  in  such  instru- 
ment will  estop  the  party  interested  to  plead  the  want  or 
^ilure  of  consideration." 

The  instrument  made  a  part  of  the  reply  is  not  very  full 
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and  satisfactory.  It  recites  that  Irons  had  that  day  sold  his* 
interest  in  the  sutleiy  of  the  seventieth  regiment  of  Indiana 
volunteers  to  Shirts  and  Pearson^  and  that  they  agreed  to  pay 
all  debts  yet  unpaid  that  had  been  contracted  since  William 
Irons  sold  out  to  Jonathan  Irons.  The  instrument  does  not 
show  what  the  interest  of  Irons  was,  nor  in  what  it  con- 
sisted. It  may  have  been  the  stock  in  trade;  it  may  have 
been  the  horses  and  wagons  employed  in  the  business;  it 
may  have  been  the  accounts  due  him  for  goods  sold,  or  it 
may  have  been  all  of  these  things.  It  would  not  have  varied 
or  contradicted  the  written  instrument  to  have  admitted 
parol  evidence  to  show  what  was  the  real  consideration  of 
the  promise  to  pay  the  debts  of  the  said  Jonathan  Irons^ 
contracted  subsequent  to  his  purchase  from  William  Irons. 

It  is  quite  clear  to  us  that  the  exclusion  of  the  evidence 
offered  cannot  be  sustained  on  the  ground  that  it  varied  or 
contradicted  the  written  instrument,  but  if  it  was  incompe- 
tent or  inadmissible  for  any  other  reason  than  that  stated  in 
the  bill  of  exceptions^  the  ruling  of  the  court  would  not  be 
erroneous.  Courts  may  rule  correctly,  and  yet  give  bad 
reasons  for  such  rulings.  We  can  only  look  to  the  legal 
effect  of  the  decision,  without  reference  to  the  reasons 
assigned,  or  which  operated  on  the  mind  of  the  court.  The 
true  inquiry  is,  did  the  ruling  affect,  injuriously,  the  legal 
rights  of  the  party  cwnplaining  thereof  If  ft  did,  the  case 
should  be  reversed,  otherwise  not 

The  object  of  the  evidence  offered  and  excluded  was,  ta 
prove  that  the  promise  of  the  appellant  to  pay  all  the  debts 
that  had  been  contracted  by  Jonathan  Irons  subsequent  to 
his  purchase  from  William  Irons,  and  which  remained  un- 
paid, was  the  sale  by  Jonathan  Irons  to  the  appellant  and 
Pearson  of  the  accounts  due  to  Irons  for  goods  sold,  and 
that  said  accounts  were  '^  insolvent  and  worthless." 

Was  such  evidence  admissible  for  any  purpose?  The 
solution  of  that  question  depends  upon  whether  a  person 
who  sells  an  account  warrants  the  genuineness  of  the  ac* 
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count,  and  the  solvency  of  the  person  on  whom  said  ac- 
count is. 

Section  6  of  the  code,  2  G.  &  H.  38,  provides  that,  "when 
any  action  is  brought  by  the  assignee  of  a  claim,  arising  out 
of  contract,  and  not  assigned  by  indorsement  in  writing, 
the  assignor  shall  be  made  a  defendant,  to  answer  as  to  the 
assignment,  or  his  interest  in  the  subject  of  the  action." 

In  the  case  under  consideration,  there  was  no  indorsement 
in  writing  on  the  accounts.  There  was  a  simple  sale  of  the 
accounts,  and  a  delivery,  which  only  amounted  to  an  equita- 
ble assignment  No  action  could  have  been  maintained  on 
them  by  the  assignee,  without  the  assignor  was  made  a 
defendant    Swails  v.  CoverdiU^  17  Ind.  337. 

Section  4  of  an  act  of  March  nth,  1861,  concerning  the 
assignment  of  promissory  notes  and  other  instruments  in 
writing  signed  by  any  person,  provides  as  follows: 

"  Sec.  4.  Any  such  assignee,  having  used  due  diligence  in 
the  premises,  shall  have  his  action  against  his  immediate  or 
any  remote  indorser,  and  in  a  suit  against  a  remote  indorser, 
he*shall  have  any  defence  which  he  might  have  had  in  a  suit 
brought  by  his  immediate  assignee."    2.  G.  &  H.  658. 

It  has.  been  repeatedly  decided  by  this  court  that  the  right 
of  the  assignee  to  maintain  an  action  against  an  assignor  "  has 
its  foundation  in  express  and  positive  legislation."  A  large 
number  of  the  cases  are  collected  in  note  5,  2  G  &  H.  658. 

It  was  held  by  this  court,  in  Reid  v.  Ross^  15  Ind.  265,  that 
the  assignor  of  a  judgment  did  not  warrant  the  solvency  of 
the  judgment  debtor.  The  court  say:  "But,  though  this  be 
the  case,  we  are  unable  to  perceive  on  what  ground  the 
assignor  is  to  be  held  to  warrant  the  solvency  of  the  judgment 
debtor,  as  in  the  case  of  the  assignment  of  a  promissory 
note.  The  statute  authorizing  the  assignment  contemplates 
no  such  warranty  as  being  involved  in  a  simple  assignment 
The>  assignment  simply  transfers  the  judgment  to  the  as- 
signee, and  no  liability  as  to  the  solvency  of  the  judgment 
debtor  attaches,  in  the  absence  of  fraud  or  express  stipula- 
tion.   We  see  no  good  reason  why  this  transfer  does  not 
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Stand  upon  the  same  ground  as  the  transfer  of  any  personal 
chattel. 

"  On  the  other  hand,  the  statute  authorizing  the  transfer  of 
promissory  notes,  etc.,  expressly  provides  not  only  that  the 
assignee  may  sue  the  maker  thereon  in  his  own  name,  but^ 
also,  that  having  used  due  diligence  in  the  premises,  he  shall 
have  his  action  against  his  immediate  or  any  remote  in- 
dorser." 

In  the  absence  of  fraud  or  express  stipulation,  there  is  no 
warranty  of  solvency  in  the  sale  of  accounts.  The  common 
law  gives  no  right  of  action  to  the  assignee  of  a  note  against 
the  assignor,  for  we  have  seen  that  right  is  conferred  by  stat- 
ute. The  act  of  March  nth,  1861,  authorizing  tjie  assign- 
ment of  promissory  notes,  etc.,  does  not  embrace  accounts, 
for  they  are  not  "signed  by  any  person"  within  the  meaning 
of  that  statute. 

Section  6  of  the  code,  authorizing  the  "assignee  of  a 
claim  arising  out  of  contract,  and  not  assigned  by  an  in- 
dorsement in  writing,"  does  not  give  to  the  assignee  any 
action  against  the  assignor. 

The  appellant  did  not  offer  to  prove  that  there  had  been 
any  false  and  fraudulent  representations  or  express  warranty 
as  to  the  solvency  of  the  claims.  This  proposition  was  to 
prove  that  the  consideration  for  the  agreement  to  pay  the 
outstanding  debts  was  the  sale  of  the  accounts,  and  that  they 
were  insolvent  and  worthless. 

If  the  testimony  had  been  admitted,  it  would  not  have 
availed  him,  for  it  would  have  been  the  duty  of  the  court  to 
have  told  the  jury  that  it  did  not  prove  a  warranty  of  the  sol- 
vency of  the  claims,  or  create  any  liability  against  the  assignor. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  excluding  the  evidence. 

It  is  also  claimed  that  the  court  erred  in  excluding  the 
declarations  of  Payne,  James  &  Co.  The  question  arises  in 
this  manner.  When  Irons  sold  his  sutlery  to  the  appellant, 
he  sold  him  certain  goods  that  were  in  the  warehouse  of 
Payne,  James  &  Co.,  and  gave  the  appellant  an  order  on  said 
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house  for  such  goods.  The  appellant  testified  that  he  pre- 
sented the  order,  and  that  said  firm  refiised  to  deliver  the 
goods.  It  was  then  offered  to  prove  that  the  reason  the 
said  firm  gave  for  not  delivering  the  goods  was,  that  they 
held  a  lien  on  them  for  about  four  hundred  dollars.    To  the 

* 

admission  of  this  evidence  the  appellee  objected,  and  the 
objection  was  sustained  by  the  court,  and  the  appellant  ex- 
cepted, and  assigns  this  ruling  for  error. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  excluding  the  evidence.  It  was  competent  for  the  appel- 
lant to  testify  whether  he  did  or  did  not  receive  the  goods 
on  the  order,  but  it  was  incompetent  for  him  to  state  the 
reasons  assigned  by  the  firm  of  Payne,  James  &  Co.  for 
refusing  to  deliver  them.  They  were  third  parties,  and  their 
declarations  would  have  been  hearsay.  It  does  not  appear 
that  the  appellee  was  present,  and  he  could  not  be  bound  by 
the  declarations  of  third  parties. 

It  is  next  assigned  for  error,  that  the  court  erred  in  exclu- 
ding from  the  jury  certain  questions  and  answers  in  the 
deposition  of  William  W.  Irons.  It  appears  of  record  that 
the  appellant  took  the  deposition  of  the  said  Irons,  who 
resided  in  Hendricks  county,  in  this  State ;  that  the  appellee 
produced  in  court  the  said  Irons,  who  was  examined  in  chief, 
cross  examined,  and  re-examined;  that  the  appellee  had  dis- 
charged the  said  witness,  who  had  returned  home  and  was 
not  present  at  court,  when  the  appellant  offered  to  read  cer- 
tain portions  of  his  deposition  as  rebutting  evidence.  .The 
court  excluded  the  evidence.    Was  such  exclusion  proper? 

It  is  claimed  by  the  appellee  that  the  ruling  was  correct, 
for  the  reason  that  William  W.  Irons,  having  been  present 
in  court  during  the  trial,  his  deposition  could  not  be  read. 
Section  252  of  the  code,  2  G.  &  H.  17^,  reads  as  follows: 

"Sec.  252.  No  deposition  shall  be  read  in  evidence  on  the 
trial  of  a  cause,  if  at  that  time  the  witness  himself  is  pro- 
duced in  court,  unless  the  deposition  has  been  taken  by 
agreement  of  the  parties,  or  by  the  order  of  the  court." 

It  is  claimed  by  thb'  appellee  that  the  proper  construction 
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of  the  above  section  is,  that  if  the  ivitness  is  produced  in 
court  at  any  time  during  the  progress  of  the  trial,  his  dep- 
osition cannot  be  read  in  evidence;  while,  on  the  other 
handy  it  is  maintained  that  the  deposition  can  be  read  if  the  wit- 
ness is  not  in  court  when  the  deposition  is  oi!ered  in  evidence. 

In  a  case  like  the  present,  we  are  inclined  to  adopt  the 
construction  contended  for  by  the  appellant  The  trial  was 
had  in  Hamilton  county.  The  witness  resided  in  Hendricks 
county.  We  take  judicial  notice  of  the  fact  that  Hendricks 
county  does  not  adjoin  Hamilton  county.  The  appellant 
could  not  have  compelled  the  attendance  of  the  witness  by 
subpoena  and  tender  of  fees.  His  only  means  of  procuring 
his  testimony  was  by  taking  his  deposition.  This  mode  he 
adopted.  The  appellee,  being  the  brother  of  the  witness,  pro- 
duced him  in  court  as  his  witness;  and  after  he  had  been 
examined,  he  was  discharged  by  the  appellee  without  the 
knowledge  or  consent  of  the  appellant  The  appellant  had 
no  control  over  the  witness.  The  appellee,  having  induced 
his  personal  attendance,  had  the  right  to  discharge  him.  The 
appellant  could  not  have  compelled  the  witness  to  remain  in 
attendance  at  the  court,  by  having  him  subpoenaed  and  fees 
tendered,  in  Hamilton  county.  See  sees.  232  and  233,  p.  167, 
and  sec.  250,  p.  175,  2  G.  &  H. 

We  think  the  court  erred  in  excluding  the  deposition,  as 
the  witness  was  not  present  at  court  when  the  same  was 
offered  in  evidence.  The  rule  would  be  otherwise  where  the 
party  could  enforce  the  attendance  of  the  witness. 

It  is  also  insisted  by  the  appellant  that  the  court  erred  in 
overruling  the  demurrer  to  the  second  paragraph  of  the 
reply.  It  is  claimed  that  it  was  a  departure.  We  do  hot 
think  so.    The  ruling  of  the  court  was  correct. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings,  in  accordance  with  this 
opinion. 

A.  F.  Shirts,  for  appellant 

Z.  M.  Campbell,  for  appellee. 
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Promissory  Note. — Consideratum  Paid  by  Indorsee^ — ^In  an  action  on  a  prom- 
issory note  brought  by  an  indorsee  against  his  indorser,  the  complaint  alleging 
the  insolvency  of  the  maker  and  the  non-payment  of  the  note,  it  is  not  neces- 
sary to  state  the  amount  paid  for  the  purchase  of  the  note,  ?&,  prima  facie,  the 
face  of  the  note  fixes  the  sum  to  be  recovered. 

Same. — Indorsement  Without  Liability, — Mistake, — In  such  an  action,  an  an- 
swer that  the  note  was  exchanged  with  the  plaintiff  for  certain  property  de- 
livered to  the  defendant,  and  that  he  delivered  the  note  to  the  plaintiff,  and 
then,  at  his  request,  and  solely  for  the  purpose  of  parting  With  any  apparent 
title  thereto,  he  indorsed  the  same,  is  no  defence  to  the  action,  as  it  does  not 
allege  that  the  j^ntlff  agreed  to  take  the  note  without  indorsement.  The 
additional  averments,  that  it  was  expressly  agreed  that  the  plaintiff  should 
accept  the  note  under  the  contract,  for  the  property  delivered  to  the  defend- 
ant, and  should  rely  on  the  maker  for  payment,  who  was  the  owner  of  laige 
property;  and  that  the  defendant,  being  ignorant  of  the  law  governing  his 
liability,  indorsed  the  note  simply  to  transfer  his  ownership,  and  that  it  was 
no  part  of  the  agreement  that  he  should  be  liable  as  an  assignor  thereof,  and 
that  the  words  '^ without  recourse*'  were,  by  mistake,  omitted  in  making  said 
indorsement,  are  not  sufficient  to  render  the  paragraph  good,  as  they  contra- 
dict the  written  contract  of  indorsement. 

APPEAL  from  the  Shelby  Circuit  Court. 

Downey,  J. — Suit  by  Pile,  the  indorsee  of  a  promissory 
nt>te,  against  Lee,  the  indorser.  It  is  alleged  that  Fisher,  the 
maker,  was,  when  the  note  matured,  insolvent  and  a  non-resi- 
dent of  the  State.  There  was  a  demurrer  to  the  complaint, 
which  was  overruled,  and  the  defendant  excepted.  The  de- 
fendant then  answered,  among  other  paragraphs,  as  follows: 

"  Par.  2.  And  for  further  answer  to  the  plaintiff's  complaint, 
the  defendant  says  that  heretofore,  to  wit,  on  the  —  day  of 
April,  1870,  the  plaintiff  apd  the  defendant  and  said  Fisher 
resided  in  Marietta,  Shelby  county,  Indiana,  and  were  well 
acquainted  with  the  pecuniary  standing  of  each  other;  that 
the  defendant  was  then  and  there  the  owner  and  holder  of 
said  note  and  also  another  note;  and  the  plaintiff  was  the 
owner  of  six  head  of  mules ;  and  Fisher  was  the  owner  of 
ten  thousand  dollars  worth  of  property,  personal  and  real ; 
that  it  was  then  and  tjiere  agreed  by  and  between  the  plain- 
tiff and  defendant,  that  the  defendant  would  and  should  de- . 
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liver  to  the  said  plaintiff  said  notes  and  pay  him  sixty-two 
dollars  and  fifty  cents  for  and  in  exchange  for  said  mules,  to 
be  then  and  there  delivered  by  the  plaintiff  to  the  defendant; 
that  in  pursuance  of  said  agreement  the  said  plaintiff  then  and 
there  delivered  to  the  defendant  said  mules ;  that  long  af- 
terward to  wit,  on  the  25th  day  of  May,  1870,  the  said  de- 
fendant delivered  the  said  notes  to  the  plaintiff  without  indorse- 
ment ;  that  then  and  there  the  said  plaintiff  asked  the  de- 
fendant to  indorse  his  name  on  the  back  of  said  notes,  for 
the  sole  purpose  of  divesting  himself  of  all  apparent  interest 
in  said  notes,  and  to  evidence  that  the  defendant  had  trans- 
ferred said  notes  to  the  plaintiff,  and  that  the  plaintiff  was  the 
rightful  holder  thereof;  that  upon  said  request,  and  without 
any  consideration  whatever,  the  defendant  indorsed  his  name 
on  the  backs  of  said  notes,  and  delivered  them  to  the  plaintifl) 
and  paid  him  said  sum  of  sixty-two  dollars  and  fifly  cents; 
and  that  he  did  then  and  there,  to  divest  himself  of  all  inter- 
est in  said  notes,  and  for  no  other  consideration,  indorse  his 
name  on  said  notes." 

"  Par.  4.  And  for  further  answer,  the  defendant  says  that 
he  admits  the  indorsement  of  the  note  in  the  complaint  men- 
tioned, as  therein  set  forth,  but  says  that  the  plaintiff  should 
not  recover,  because  he  says  that  at  the  time  of  said  assign- 
ment of  said  note,  by  the  defendant  to  the  plaintiff,  the  plain- 
tiff was  the  owner  of  six  mules,  which  he  then  and  there  sold 
to  the  defendant  for  said  note,  and  another  note,  and  sixty- 
two  dollars  and  fifty  cents;  that  Fisher  was  then  and  there  a 
resident  of  Shelby  county,  and  possessed  of  a  large  amount 
of  valuable  personal  and  real  property,  and  well  known  to 
the  plaintiff  and  defendant;  and  as  a  part  of  said  agreement 
of  exchange,  it  was  expressly  agreed  that  said  plaintiff  should 
take  and  accept  said  notes  on  said  agreement  of  exchange  and 
rely  on  said  Fisher  for  their  payment;  that  it  was  no  part  of 
said  agreement  that  said  defendant  should  be  responsible  as 
an  assignor  thereof;  and  that  at  the  request  of  the  plaintiff 
and  without  consideration,  and,  as  the  plaintiff  said,  to  show 
that  the  defendant  had  transferred  to  him  the  said  notes,  being 
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wholly  ignorant  of  the  law  governing  his  liability  as  such  as- 
signor, he  then  and  there  wrote  his  name  across  the  back  of 
each  of  said  notes,  and  by  mistake  he  omitted  to  indorse  said 
note  '  without  recourse/  as  by  their  said  agreement  the  same 
should  have  been  done." 

The  plaintiff  then  demurred  to  these  paragraphs  of  the  an- 
swer. His  demurrer  was  sustained,  and  the  defendant  again 
excepted. 

There  was  a  reply  by  way  of  traverse  to  the  other  para- 
graphs, a  trial  by  the  court,  and  a  finding  and  judgment 
for  the  plaintiff  The  defendant  appeals,  and  here  assigns  as 
error,  first,  the  overruling  of  the  demurrer  to  the  complaint; 
second,  sustaining  the  demurrer  to  the  second  paragraph  of 
answer;  third,  the  sustaining  the  demurrer  to  the  fourth  para- 
graph of  the  answer;  fourth,  the  refusal  of  the  court  to  grant 
him  a  new  trial. 

We  think  the  complaint  is  sufficient.  The  objection  to 
it,  urged  in  the  brief  of  counsel  for  the  appellant,  is,  that  the 
consideration  paid  by  the  plaintiff  for  the  assignment  of  the 
note  is  not  stated.  It  is  urged  that  because  the  considera- 
tion paid,  with  interest,  is  the  measure  of  the  defendant's  lia- 
bility, therefore  it  must  be  alleged.  We  do  not  think  so. 
The  amount  of  the  note  is,  prima  fade,  the  amount  which  the 
plaintiff  is  entitled  to  recover.  If  the  defendant  would  in- 
sist upon  any  other  amount  as  that  which  the  plaintiff  should 
recover,  it  is  for  him  to  show  the  facts  which  require  or  jus- 
tify its  adoption.     Vousc  v.  M'Creary,  2  Blackf.  243. 

The  assignment  of  a  note  is  itself  a  contract,  which  im- 
ports a  consideration,  and  that  consideration,  prima  facie^  is 
the  amount  of  the  note,  yohiiston  v.  Dickson y  i  Blackf.  256, 
and  n. ;  Hamilton  v.  Pearson^  i  Ind.  540. 

The  next  question  relates  to  the  sufficiency  of  the  sec- 
ond and  fourth  paragraphs  of  the  answer.  These  para- 
graphs are  so  nearly  alike  that  they  need  not  be  considered 
separately.  The  fact  stated  in  each  of  them,  that  Fisher  was 
the  owner  of  ten  thousand  dollars'  worth  of  property,  does 
not,  in  our  judgment,  tend  to  show  that  the  contract  was 
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that  the  notes  should  be  taken  without  recourse.  That  fact 
might  show  that  the  plaintiff  would  probably  have  con- 
sented to  take  the  notes  at  his  own  risk;  but  at  the  same 
time  it  equally  tends  to  show  that  the  defendant  would  prob* 
ably  have  been  willing  to  indorse  the  notes  of  one  who  was, 
apparently,  so  well  able  to  pay. 

We  do  not  understand  the  second  paragraph  of  the  answer 
as  alleging  that  there  was  an  agreement  between  the  parties 
that  the  notes  were  to  be  delivered  by  the  defendant  to  the 
plaintiff  without  indorsement,  or  indorsed  without  recourse ; 
nor  do  we  think  the  circumstances  alleged  are  sufficient  to 
imply  any  such  agreement  If  this  paragraph  was  intended 
as  an  answer  setting  up  a  fiulure  or  want  of  consideration, 
it  is  insufficient,  because  it  shows  that  there  was  a  consider- 
ation. The  mules  which  had  been  sold  and  previously 
delivered  by  the  plaintiff  to  the  defendant  were  the  con- 
sideration. 

In  the  fourth  paragraph  it  is  alleged  that  it  was  ''expressly 
agreed  that  said  plaintiff  should  take  and  accept  said  notes 
on  said  agreement  of  exchange,  and  rely  on  said  Fisher  for 
their  payment."  It  is  not  stated  here  that  the  plaintiff  was 
to  rely  exclusively  on  Fisher  for  the  payment  of  the  notes. 
If  he  took  the  notes  indorsed,  he  must  rely  on  Fisher  pri- 
marily, and  on  the  defendant  only  conditionally.  But  it  is 
also  alleged  that  "  it  was  no  part  of  said  agreement  that  said 
defendant  should  be  responsible  as  an  assignor."  And,  on  the 
other  hand,  we  think  it  is  true  that  there  is  no  agreement 
shown  that  the  defendant  should  not  be  responsible.  In  the 
absence  of  any  agreement,  one  way  or  the  other,  the  indorse* 
ment  must  be  held  to  have  been  made  in  pursuance  of  the 
contract.  But  if  there  was  an  agreement,  by  parol,  that  the 
plaintiff  should  take  the  notes  at  his  own  risk,  or  under  an 
mdorsement  that  there  should  be  no  recourse,  and  this  was 
part  of  the  contract  made  at  th^  time  the  notes  were  indorsed 
and  delivered,  its  existence  CQpld  neither  be  legally  alleged 
nor  proved,  for  the  reason  that  it  would  be  in  contradiction  of 
the  legal  effect  of  the  indor^ment       Wilson  v.  Blacky  6 


NOVEMBER  TERM,  1871. 


Ill 


CogliiU  V.  The  State. 


Blackf.  509,  and  cases  cited;  Blair  y.  WiUiatns^  7  Bladkf. 
132;  Campbell  V,  RobUns,  29  Ind.  271.  In  the  second  para- 
gfraph,  the  parol  agreement  is  alleged  to  have  been  made  at 
the  time  when  the  note  was  indorsed,  and  that  paragraph  is 
clearly  bad  under  this  rule. 

The  allegation  of  the  ignorance  of  the  defendant  of  the 
legal  effect  of  the  indorsement  cannot  avail  him  anything; 
for  ignarantia  Juris,  quodqtiisque  tenetur  scire,  nemihem  excusat 

There  was  no  motion  for  a  new  trial,  and  therefore  the 
assignment  that  the  court  erred  in  refusing  to  grant  a  new 
trial  is  wholly  out  of  place. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

B.  F.  Davis  and  B,  K  Lave,  for  appellant. 

0.  y.  Glessner,  for  appellee.  I 
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Criminal  Law. — ObstrucH$ig  RaUroad  TVar/^.^Section  sixty-six  of  the  "  act 
defining  nusdemeanors  and  piescribing  pnnishment  therefor,"  2  G.  &  H.475y 
does  not  repeal  section  twenty-nine  of  the  "act  defining  felonies  and  prescribe 
ing  punishment  therefor, "  2  G.  &  H.  446. 

APPEAL  from  the  Fountain  Circuit  Court 
BxJSKiRK,  J. — The  appellant  was  indicted,  tried,  convicted, 
and  sentenced  to  the  state  prison,  for  the  term  of  two  years,  for 
obstructing  a  railroad  track.  The  court  overruled  motions 
for  a  new  trial  and  in  arrest  of  judgment,  and  the  appellant 
excepted.  The  evidence  is  not  in  the  record,  and,  conse- 
quently, we  shall  presume  that  the  verdict  was  sustained  by 
the  evidence.  The  motion  in  arrest  of  judgment  raises  the 
question  of  whether  the  indictment  was  sufficient 

The  appellant  presents  for  our  consideration  and  decision 
but  one  question,  and  that  is,  whether  the  section  of  the 
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Statute  upon  which  this  indictment  was  based  has  been  re- 
pealed. The  indictment  was  founded  upon  section  29  of  the 
''act  defining  felonies  and  prescribing  punishmenttherefor/' 
approved  June  loth,  1852,  which  reads  as  follows: 

"Sec.  29.  If  any  person  shall  wilfully  and  maliciously 
place  any  obstructions  upon  the  track  of  any  railroad,  or 
change  any  switch,  or  remove  the  fastenings  thereof,  so  as  to 
endanger  the  passage  of  trains,  or  break,  destroy,  steal,  take 
or  carry  away  any  lock  or  guard  upon  such  switch,  or  wil- 
fully commit  any  other  act  to  throw  the  engine  or  cars  run- 
ning upon  such  railroad  from  such  track,  he  shall  be  impris- 
oned in  the  state  prison  not  less  than  one,  nor  more  than 
seven  years;  and  if,  from  any  accident  on  any  such  road, 
resulting  from  any  such  act,  any  person  be  so  injured  that 
death  ensue  as  the  immediate  consequence  thereof;  the  per- 
son so  offending  shall  be  deemed  guilty  of  murder  in  the 
second  degree,  and 'upon  conviction  shall  be  imprisoned  in 
the  state  prison  during  life."    2  G.  &  H.  446. 

It  is  maintained,  with  great  earnestness  and  ability,  that 
the  above  section  was  repealed,  by  implication,  by  section 
(^  of  "the  act  defining  misdemeanors  and  prescribing  punish- 
ment therefor,"  approved  June  14th,  1852,  which  reads  as 
follows: 

"Sec.  66.  Every  person  who  shall,  in  any  manner,  ob- 
struct any  public  highway,  railroad,  towpath,  canal,  turn- 
pike, plank  or  coal  road,  or  injure  any  toll  or  other  bridge, 
or  toll-gate,  culvert,  embankment^  or  lock,  or  make  any 
breach  in  any  canal,  or  injure  any  material  used  in  the  con- 
struction of  such  roads  and  canal,  such  person,  and  all  other 
persons  aiding  and  abetting  therein^  shall  be  fined  not  exceed- 
ing five  hundred  dollars,  or  imprisoned  not  exceeding  three 
months ;  and  upon  prosecution  for  obstructing  a  highway,  it 
shall  be  sufiScient  to  prove  that  it  is  used  and  worked  as 
such."    2  G.  &  H.  475. 

The  only  error  assigned  and  relied  on  in  argument  is,  that 
section  29  of  the  felony  act  was  repealed  by  section  66  of 
the  misdemeanor  act.  Is  the  position  well  taken?  Sedgwick, 
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in  his  valuable  work  on  Statutory  and  Constitutional  Law,  p. 
127,  states  the  law  as  follows:  "So  in  this  country,  on  the 
same  principle,  it  has  been  said  that  laws  are  presumed  to 
be  passed  with  deliberation,  and  with  full  knowledge  of  all 
existing  ones  on  the  same  subject;  and  it  is,  therefore,  but 
reasonable  to  conclude  that  the  legislature,  in  passing  a 
statute,  did  not  intend  to  interfere  with  or  abrogate  any  prior 
law  relating  to  the  same  matter,  unless  the  repugnancy 
between  the  two  is  irreconcilable;  and  hence  a  repeal  by  im- 
plication is  not  favored;  on  the  contrary,  courts  are  bound 
to  uphold  the  prior  law,  if  the  two  acts  may  well  subsist 
together." 

It  was  held  by  this  court,  in  Blain  v.  Bailey,  2$  Ind.  165, 
that ''  it  is  a  maxim  in  the  construction  of  statutes,  that  the 
law  does  not  favor  a  repeal  by  implication,  and  it  has  accord- 
ingly been  held  that  where  two  acts  are  seemingly  repugnant, 
they  must,  if  possible,  be  so  construed  that  the  latter  may 
not  operate  as  a  repeal  of  the  former."  Bowen  v.  Lease,  5 
Hill,  N.  Y.  221;  Bruce  w.  Schuyler,  4  Gilm.  111.  221;  Dwar. 
Stat.  674.  It  has  also  been  held,  in  pursuance  of  this 
maxim,  that  an  act  is  not  repealed  by  implication  where  the 
legislature  had  no  intention  to  repeal  it  Tyson  v.  Postle- 
thwaite,  13  111.  727." 

It  was  held  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Norris  v.  Crocker,  13  How.  U.  S.  429,  that, 
"as  a  general  rule  it  is  not  open  to  controversy,  that  where 
a  new  statute  covers  the  whole  subject-matter  of  an  old  one, 
adds  offences,  and  prescribes  different  penalties  for  those 
enumerated  in  the  old  law,  then  the  former  statute  is  repealed 
by  implication;  as  the  provisions  of  both  cannot  stand  to- 
gether.  To  ascertain  whether  there  be  a  repugnance,  the 
two  enactments  must  be  compared." 

The  principles  enumerated  in  the  above  authorities  meet 
with  our  entire  approval.  To  constitute  a  repeal  by  implica^ 
tion,  the  new  statute  must  cover  the  whole  subject-matter  of 
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the  old  one,  and  prescribe  different  penalties.  Let  us  com- 
pare the  two  enactments. 

Under  the  first  statute,  it  is  essential  that  the  act  should 
be  done  wilfully  and  maliciously.  Malice  is  an  essential  in- 
gredient of  the  crime.  The  following  definition  of  malice 
was  given  by  the  learned  judge  who  presided  at  the  trial  of 
John  W.  Webster  for  the  murder  of  Dr.  George  Parkman : 
"  Malice,  in  this  definition,  is  used  in  a  technical  sense,  in- 
cluding not  only  anger,  hatred,  and  revenge,  but  every  other 
unlawful  and  unjustifiable  motive.  It  is  not  confined  to  ill 
will  toward  one  or  more  individual  pc^rsons,  but  is  intended 
to  denote  an  action  flowing  from  any  wicked  and  corrupt 
motive,  a  thing  done  tnalo  animo,  where  the  &ct  has  been 
attended  with  such  circumstances  as  cany  in  them  the  plain 
indications  of  a  heart  regardless  of  social  duty,  and  &tally 
bent  on  mischief  And,  therefore,  malice  is  implied  from 
any  deliberate  or  cruel  act  against  another,  however  sudden." 
Canifncnwealth  v.  Webster^  5  Cush.  295. 

By  the  latter  statute,  the  offence  is  complete  without  malice. 
By  the  first  statute,  the  offence  consists  in  placing  an  obstruc- 
tion upon  the  track  of  the  railroad,  or  changing  a  switch 
so  as  to  endanger  the  passage  of  trains.  By  the  last  statute, 
the  offence  does  not  necessarily  consist  in  placing  the  ob- 
struction upon  the  track,  and  not  at  all  with  the  intention  of 
endangering  the  passage  of  tiains.  The  gravamen  of  the 
crime,  under  the  first  statute,  consists  in  wilfully  committing 
any  act  to  throw  the  engine  or  cars  running  upon  a  railroad 
from  the  track.  This  wicked  intent  is  not  necessary  to  create 
the  offence  under  the  latter  act.  There  is  a  wide  and  marked 
difierence  between  the  two  enactments  in  another  respect 
In  the  first  section,  it  is  provided  that  if  death  results  as  the 
immediate  consequence  of  any  accident  caused  by  such  ob- 
struction, the  person  placing  such  obstruction  upon  the 
track  shall  be  deemed  guilty  of  murder  in  the  second  de- 
gree, and  upon  conviction  shall  be  imprisoned  in  the  state 
prison  during  life. 

The  new  act  contain^  no  such  provision.     The  last  act 
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does  not  cover  the  entire  subject-matter  of  the  first  The 
two  may  subsist  together,  and  both  may  be  executed ;  the 
lirst,  when  the  act  is  donewilfuUyy  maliciously,  and  with  the 
intent  and  for  the  purpose  declared  therein.  The  second 
may  be  enforced  when  the  act  is  done  without  malice,  and 
without  the  intent  necessary  to  constitute  the  crime  under 
the  first  act,  but  is  done  mischievously,  carelessly,  or  negli- 
gently* These  sections  can  subsist  together,  and  be  enforced 
in  the  same  manner  that  section  12  of  the  felony  act,  and 
section  3  of  the  misdemeanor  act  subsist  together,  and  are 
enforced.  There  is  just  the  same  difference  between  the 
crimes  declared  by  such  sections  as  exists  between  those 
under  examination.  The  one  is  called  malicious  mayhem, 
and  the  other  simple  mayhem.  To  constitute  the  one,  the 
act  must  be  done  ^'on  purpose  and  of  malice  aforethought." 
When  thus  done,  the  act  constitutes  a  felony,  and  the  pun- 
ishment is  confinement  in  the  state  prison  for  not  less  than 
two  nor  more  than  fourteen  years.  To  constitute  the  other, 
the  act  must  be  done  "  violently  and  unlawfully,"  and  the  pun- 
ishment is  a  fine  and  imprisonment  in  the  county  jail,  not 
exceeding  six  months,  and  not  less  than  twenty  days.  The 
degree  of  criminality  and  punishment  is  made  to  depend 
upon  the  presence  or  absence  of  malice  and  a  wicked  intent. 
So  with  the  enactments  under  consideration. 

It  was  said  by  this  court,  .in  B/ain  v.  Bailey^  supra^  that 
^  an  act  is  not  repealed,  by  implication,  when  thd  legislature 
had  no  intention  to  repeal  it."  The  repeal  of  laws  is  made 
in  two  ways;  the  one  by  a  direct  and  express  repeal;  the 
other,  by  the  passage  of  a  new  act  which  covers  the  entire 
subject-matter  of  the  old  one,  and  presents  different  punish- 
ment, and  creates  such  an  irreconcilable  repugnancy  between 
the  acts  that  both  cannot  subsist  together.  The  section  upon 
which  the  indictment  under  consideration  was  based  was 
especially  and  solely  intended  for  the  protection  of  railroads 
and  the  preservation  of  the  lives  of  persons  who  travel  thereon. 
The  main  purpose  of  the  other  was  the  protection  of  high- 
ways and  canals.    The  protection  of  railiHNids  did  not  con- 
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stitute  the  principal  purpose.  Section  66  of  the  misde- 
meanor act,  with  the  exception  of  the  word  i:?iilroad,  will  be 
found,  in  substance,  in  all  our  criminal  codes  from  the  organi- 
zation of  our  state  government,  while  section  29  was  enacted 
after  the  introduction  of  railroads  in  our  State.  The  new 
condition  of  things  created  the  necessity  for  a  new  law. 

We  are  unwilling  to  believe  that  the  legislature  ever  in- 
tended to  ^provide  that  a  fine,  not  exceeding  five  hundred  dol- 
lars, and  imprisonment  not  exceeding  three  months  in  the 
county  jail,  was  an  adequate  punishment  for  wilfully  and 
maliciously  placing  an  obstruction  upon  the  track  of  a  rail- 
road for  the  purpose  of  endangering  the  passage  of  trains. 
Men  do  not. usually  commit  crime  without  a  motive,  and  we 
can  ordinarily  understand  the  motives  that  prompt  men  in 
the  commission  of  crimes.  We  can  comprehend  the  motive 
of  the  .man  who  slays  another  who  had  cruelly  wronged  him 
or  those  who  were  near  and  dear  to  him,  or  of  the  man  who, 
actuated  by  avarice,  commits  larceny,  forgery,  or  robbery,  or 
imbrues  his  hands  in  the  blood  of  his  fellow-man,  or  of  the 
man  who,  carried  away  by  his  lust,  outrages  an  innocent 
and  unprotected  woman.  We  can  readily  comprehend  the 
motives  that  prompt  to  the  commission  of  the  above  and 
many  other  crimes  that  have  disgraced  and  dishonored  the 
human  family  in  all  ages  and  in  all  countries.  But  we  are 
unable  to  comprehend  any  sufHcient  and  adequate  motive 
that  could  induce  any  human  being,  who  was  created  in  the 
image  of  God,  and  endowed  with  any  of  the  feelings  of 
humanity,  to  commit  so  cruel,  remorseless,  and  horrible  an 
act  as  to  place  an  obstruction  upon  the  track  of  a  railroad, 
whereby  hundreds  of  men,  women,  and  children,  who  had 
never  wronged  him,,  and  against  whom  he  has  no  personal 
malice,  might  be  killed.  Such  a  person  could  not  hope  to 
profit  by  his  crime,  as  the  wrecker  upon  the  sea  shore,  who 
by  false  lights  decoys  a  vessel  to  destruction,  and  then  robs 
the  crew  and  passengers.  A  malicious  and  revengeful  man, 
who  believed  that  he  had  been  wronged  by  the  officers  of  a 
railroad,  might  be  tempted  to  destroy  the  property  of  the 
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company,  or  endanger  the  lives  of  those  he  believed  had 
injured  him;  but  a  man  must  be  a  demon  in  human  shape, 
who,  for  the  sake  of  revenging  himself  upon  those  he  hates, 
could  break  the  limbs,  mangle  the  bodies,  and  destroy  the 
lives  of  entire  strangers,  who  Jiad  never,  by  thought,  word, 
or  act,  wronged  him,  his  family,  or  property.  A  person 
capable  of  committing  so  horrible  and  revolting  a  crime 
must  be  the  enemy  of  all  mankind.  The  existence  of  such 
iiends  in  a  Christian  and  civilized  country  strongly  tends 
to  support  the  doctrine  of  "original  sin  and  total  depravity." 

It  is  laid  down  by  Sedgwick,  that  ''laws  are  presumed  to  be 
passed  with  deliberation,  and  with  full  knowledge  of  exist- 
ing laws,"  and,  we  add,  with  full  knowledge  of  the  character 
and  purpose  of  existing  laws* 

Attributing  to  the  wise  men  who  enacted  the  two  statutes 
under  consideration  full  knowledge  as  to  the  existence, 
character,  and  purpose  of  section  29  of  th^  felony  act,  our 
minds  cannot  be  brought  to  the  conclusion  that  they  intended 
to  repeal  such  section  by  the  passage  of  section  66  of  the 
misdemeanor  act. 

We  are  clearly  of  the  opinion  that  the  last  act  does  not 
cover  the  entire  subject-matter  of  the  former  act,  and  that 
there  is  no  irreconcilable  repugnancy  between  the  two  acts. 
They  can  stand  together.  Both  can  be  executed.  There  is 
nothing  in  this  case  to  induce  us  to  relax  the  strict  rules  of 
construction.  The  appellant  cannot  justly  say  that  justice 
has  been  administered  to  him  without  mercy. 

The  judgment  is  affirmed,  with  costs. 

y,  McCabe,  for  appellant 

R.  B.  F.  Pierce  and  B.  JV.  Hanna,  Attorney  General,  for 
the  State. 
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FORGEY  ET  AL.  V.  ThE  NORTHERN  GrAVEL  RoAD  0>,  ET  AL. 

Turnpike. — Failure  to  Auess  ail  Lands  Liable. — A  complaint  for  an  ihjimction 
to  restrain  the  collection  of  assessments  on  land  within  one  and  (me-half  miles 
of  a  certain  turnpike  road,  for  benefits  conferred  by  the  construction  of  the 
same,  alleged  that  there  were  more  than  twenty  thousand  acres  of  land  thus 
liable,  and  that  only  thirteen  thousand  acres  had  been  returned  on  the  list  by 
the  assessors. 

Meldf  that  the  complaint  was  good  on  demurrer  for  want  of  sufficient  &cts. 

APPEAL  from  the  Tippecaiioe  Circuit  Court* 

Downey,  J. — ^The  complaint  in  this  case  was  filed  hy  the 
appellants  to  enjoin  the  collection  of  certain  assessments  of 
benefits  in  favor  of  the  said  gravel  road  company,  on  the  lands 
within  one  and  one-half  miles  of  the  road  of  said  company^ 
under  the  act  of  1867.  Among  other  objections  to  the  as- 
sessment, it  is  alleged  that  within  the  prescribed  distance  from 
the  road,  there  are  over  twenty  thousand  acres  of  land,  and 
that  the  list  returned  by  the  assessors  contains  less  than  thir- 
teen thousand  acres ;  thus  showing  that  one-third  or  more  of 
the  land  within  the  prescribed  distance  is  omitted  in  making 
the  list.  A  demurrer  to  the  complaint  was  sustained.  It 
should  have  been  overruled.  Hardwickv.  The  Damnlle  6r 
North  Salem  Gravel  Road  Co.,  33  Ind.  321;  The  New  Haven 
&  Fort  Wayne  Turnpike  Co.  v,  Bird^  33  Ind.  325. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

•S.  A.  Huff  and  B,  W.  Langdon,  for  appellants. 

M.  Jones,  y.  Z.  Miller,  S.  T  Stallard,  and  W.  C.  Wilson,, 
for  appellees. 
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FisHBURN  V.  Jones, 

Indemnifying  ^BarxD,—FraMdtUerU  Re^esefUatum. — Guara$Uee, — ^In  an  action 
upon  a  bond  given  with  surety  by  one  partner  to  anotber  to  indemnify  the  lat- 
ter against  the  partnership  liabilities,  false  and  frandulent  representations  as  to 
the  amount  of  these  liabilities,  made  to  the  surety  for  the  purpose  of  inducing 
him  to  execute  the  bond,  by  the  partner  to  whom  the  bond  was  given,  it  was 
heldf  would  constitute  a  good  defence  to  the  action  against  such  surety.  Such 
representations,  without  an  averment  gf  fraud,  will  not  be  sufficient  in  pleading. 
Nor  will  an  answer  that  the  party  receiving  the  bond  guaranteed  that  the  firm 
liabilities  should  not  exceed  a  certain  sum  be  sufficient,  no  guarantee  being 
contained  in  the  bond. 

APPEAL  from  the  Lake  Common  Pleas. 

Pettit,  J. — ^The  appellant  sued  Jones,  the  appellee,  and 
one  Childs,  on  a  bond  given  by  Childs  as  principal,  and  Jones 
as  surety,  to  appellant,  to  indemnify  him  against  certain  lia- 
bilities contracted  by  appellant  and  said  Childs,  under  the 
firm  name  of  Childs  &  Fishbum.  The  penalty  of  the  bond 
is  fifteen  hundred  dollars,  and  conditioned  that  Childs  shall 
well  and  &ithfully  pay  off  and  discharge,  and  otherwise  save 
the  appellant  harmless  from  all  liabilities  on  account  of  said 
firm's  indebtedness;  and  pay  off  and  hold  appellant  safe  and 
harmless  as  the  surety  of  Childs  on  a  note  given  to  Stevens  & 
Son.  The  breaches  assigned  are  the  payment  by  the  plain- 
tiff of  a  large  amount  of  the  firm  indebtedness,  and  the  note 
given  to  Stevens  &  Son.  Jones  answered  in  three  paragraphs. 
The  first  admits  the  execution  of  the  bond,  and  affirms  that 
he  signed  it  as  surety  for  the  defendant,  Childs;  that  the  ap- 
pellant fraudulently  and  designedly,  and  with  intent  to  pro- 
cure the  appellee  to  sign  said  bond  as  Childs'  surety,  misrep- 
resented Uie  amount  of  liabilities  of  the  firm  of  Childs  & 
Fishbum,  in  this:  that  said  firm,  at  the  date  of  the  signing  of 
said  bond,  had  on  hand  three  hundred  dollars ;  that  the  firm 
liabilities,  including  the  note  to  A«  Stevens  &  Son,  did  not 
exceed  five  hundred  dollars;  that  the  firm  would  immediately 
apply  the  three  hundred  dollars  on  hand  to  the  payment  of 
the  debts ;  that  the  residue  of  said  indebtedness  could  and 
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would  be  easily  paid  in  the  regular  business  to  be  carried  on 
by  said  Childs  as  successor  of  the  firm  of  Childs  &  Fishbum; 
that  appellee,  relying  on  the  representations  and  believing 
them  to  be  true,  signed  the  bond;  that  the  same  were  false, 
etc.,  in  this:  that  said  firm  did  have  on  hand  three  hundred 
dollars,  and  did  apply  it  in  payment  of  the  debts;  and  Childs 
did  apply  all  moneys  he  could  raise  out  of  the  business  to 
the  pa3mient  of  the  indebtedness,  yet  Jthey  were  insufficient 
to  discharge  the  same  by  one  thousand  dollars;  that  said 
firm  indebtedness  did  exceed  five  hundred  dollars,  by  at  least 
five  hundred  dollars,  "all  of  which  the  plaintiff  well  knew." 

The  second  paragraph  of  the  answer  is  exactly  the  same 
as  the  first  paragraph,  except  that  it  leaves  out  and  omits  any 
charge  of  fraud  as  stated  in  the  first  paragraph,  and  instead 
thereof  asserts  that  Fishburn,  the  appellant,  at  and  before  the 
time  of  executing  the  bond  by  Jones,  guaranteed  that  tlie 
firm  indebtedness  of  the  firm  of  Childs  &  Fishbum  did  not 
exceed  six  hundred  ddllars;  that  the  appellee  relied  on  the 
guarantee,  and  believing  it  to  be  true,  signed  the  bond.  The 
paragraph  then  concludes  like  the  first,  except  it  does  not 
charge  fraud. 

The  third  answer  sets  up  the  same  facts  as  the  first  and 
second,  with  the  exception  that  it  simply  avers  that  Fishbum 
''represented  and  stated"  said  facts  to  be  true;  that  Jones 
relied  on  them  and  signed  the  bond,  whereas  in  truth  and  in 
fact  they  were  untrue.  This  answer  omits  all  allegations  of 
fraud  as  charged  in  the  first  paragraph  and  of  guarantee  as 
charged  in  the  second 

To  these  several  answers  the  plaintiff)  Fishbum,  filed  sep- 
arate demurrers,  assigning  for  cause  that  the  answers  did  not 
state  facts  sufficient  to  constitute  a  defence. 

The  demurrers  were  overruled  by  the  court,  and  this  ruling 
excepted  to  by  the  appellant 

The  overruling  of  the  demurrers  to  the  answer  is  assigned 
for  error. 

The  first  paragraph,  directly  charging  fraud  and  fraudulent 
intent,  with  all  of  the  &cts  and  circumstances  attending  the 
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execution  of  the  bond  by  Jones,  is  so  palpably  good  that  we 
shall  cite  no  authorities^  but  will  only  remind  counsel  and 
parties  "that  fraud  renders  void  all  contracts." 

The  second  and  third  paragraphs  of  the  answer  are,  in  our 
opinion,  clearly  bad,  and  the  demurrer  ought  to  have  been 
sustained  to  them.  The  second  paragraph  says  that  plaintiff 
guaranteed,  etc.  This  is  not  in  the  bond,  and  cannot  be  in- 
jected into  it  to  vary  its  conditions  by  answer  or  verbal  evi- 
dence. The  principle  or  rule  is,  that  when  parties,  after 
whatever  conversation  or  preparation,  at  last  reduce  their  con- 
tract to  writing,  this  must  be  looked  on  as  the  final  consum- 
mation of  their  negotiation,  and  the  exact  expression  of  their 
purpose.  And  all  earlier  agreements,  which  are  not  incorpo- 
rated into  the  written  contract,  must  be  considered  as  inten- 
tionally rejected.    2  Pars.  Con.  548;  Willard  Eq.  75. 

The  third  paragraph  charges  neither  fraud  nor  guarantee, 
but  simply  that  appellant  represented  and  stated,  that  the 
debts  of  the  firm  would  not  exceed  five  hundred  dollars.  We 
do  not  decide  that  false  representations,  though  honestly  and 
innocently  made,  may  not  operate  as  a  fraud  and  vitiate  a 
contract  made  on  or  under  them;  but  we  do  decide  that' in 
such  a  case  the  answer  must  contain  a  charge  of  fraud,  or  it 
will  be  bad. 

The  demurrers  to  the  second  and  third  paragraphs  of  the 
answer  should  have  been  sustained,  and  because  they  were 
not,  the  judgment  must  be  reversed. 

There  are  a  number  of  errors  assigned  in  reference  to  the 
action  of  the  court  after  disposing  of  the  demurrers  to  the 
answer,  which  we  are  not  fully  agreed  upon,  and  as  the  issues 
have  to  be  re-made,  we  think  it  unimportant  to  decide  them. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  aind 
remanded  for  further  proceedings.* 

A.  L.  Jones^  W.  JT.  Calkins^  and  A.  D.  Bariholomeiv^  for 
appellant. 

5.  /.  Anthony  and  T.  y.  Merrifield^  for  appellee. 

^Petitioii  for  a  reheariaff  ovemiled. 
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WiNTERROWD  ET  AL.  V.  MeSSICK. 

Y^jyC3t.-^SpccialAfpinntmeHi,'^Appeal,-^h^lQa^^  the  record  shows  that  three 
different  judges  successively  sat,  during  the  inakin|;  of  the  issues  and  trial  of 
a  cause,  without  any  evidence  in  the  record  of  their  appointment,  the  ques- 
tion as  to  their  qualification  cannot  be  raised  for  the  first  time  on  appeal. 

APPEAL  from  the  Shelby  Common  Pleas. 

Downey,  J. — ^There  is  no  question  in  this  case,  except  that 
the  record  shows  that  three  different  judges  sat,  successive- 
ly, during  the  making  of  the  issues  and  trial  of  the  cause, 
without  any  evidence  in  the  record  of  their  appointment 

No  objection  was  made,  or  question  reserved,  in  the  court 
below  with  reference  to  the  appointment  or  qualifications  of 
the  gentlemen  who  held  the  court 

Under  the  later  rulings  of  this  court,  the  question  cannot 
be  presented  now  for  the  first  time.  Feasterv.  WoodfiU^  23 
Ind.  493;  Hyatt  v.  Hyatt,  33  Ind.  309;  Watts  v.  The  State, 
33  Ind.  237. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 

B.  F.  Lave,  B.  F.  Davis,  and  M.  M.  Ray,  for  appellants. 

K  H.  Davis  and  C,  Wright,  for  appellee. 
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Sucking  Tm^.'^CamtihOim.—QmsiructwH.'^Tht  word  ''invest/'  as  used  in 
section  4  of  article  8  of  the  constitution,  in  order  to  bannonize  with  section 
6  of  the  same  article,  must  be  constraed  as  broad  enough  to  cover  loans  made 
by  the  counties,  and  that  the  fund  may  be  intrusted  to  them  for  that  purpose; 
and  ye^  while  covering  the  loan  of  money,  it  does  not  restrict  to  that  mode  of 
investment. 

Same. — SkUuU.^^-^ConstUiUuinaUiy. — ^The  amendatory  act  of  February  24tb, 
1871,  in  regard  to  the  sinking  fund,  is  not  in  conflict  with  section  4  of  article 
8  of  the  constitution. 

SAMB^--ie«nW.--CW/«tVi$fw--The  act  of  1871  is  sufficiently  ceitain  in  its  red* 
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tal  of  the  act  amended;  and  the  date  of  the  approval  of  that  act  is  not  neces- 
sary to  be  stated  in  the  act  amending  it;  and  the  court  will  take  judicial  no- 
tice that  there  is  no  other  act  with  the  title  which  is  recited. 

Same. — Tf^^.— The  title  of  the  amendatory  act  adds  nothing  to  the  title  of  the 
original  act,  and  the  title  of  the  original  act  is  valid,  because  it  has  a  single 
sabject  sufficiently  indicated  or  expressed;  and  it  embraces  the  amendments 
as  though  they  had  been,  at  first,  a  part  of  the  original  act 

Same. — Mistake, — Intention, — ^The  use  of  the  terms,  "board  of  commissioners 
of  the  sinking  fund,"  and  "board  of  sinking  fund  commissioners,"  in  the  act, 
does  not  vitiate  the  statute,  as  it  is  plain  what  party  was  intended. 

Same. — Sixth  Section, — Fourth  Section. — ^The  original  sixth  section  of  the  act 
amended,  and  the  entire  amendment  of  1871,  are  valid,  with  the  exception 
of  the  fourth  section  of  the  amendment,  on  which  no  conclusion  was  reached, 
as  it  was  not  involved  in  the  decision. 

APPEAL  from  the  Marion  Circuit  Court 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellees 
against  the  appellants  to  restrain  the  latter  from  distributing 
to  the  several  counties  of  the  State  the  school  funds  in  the 
hands  of  the  auditor,  amounting,  as  is  alleged,  to  four  hun- 
dred thousand  dollars  or  more,  in  accordance  with  the  pro- 
visions of  an  act  of  the  legislature,  approved  February  24ih, 
1 87 1  (Acts  1 87 1,  p.  6),  amendatory  of  an  act  on  the  subject 
of  those  funds,  approved  March  nth,  1867.  Acts  1867^ 
p.  21. 

Judgment  for  the  plaintifis  below. 

There  was  no  question  made  in  the  court  below,  nor  19 
there  in  this  court,  except  those  arising  upon  the  contro- 
verted validity  of  the  act  of  1871,  above  cited.  A  number 
of  objections  to  the  act  in  question  have  been  urged,  which 
will  be  considered  in  such  order  as  is  convenient  and  seems 
to  be  appropriate.  The  questions  thus  arising  are  not  en- 
tirely free  from  difficulty,  and  we  have  given  them  the  atten- 
tion and  consideration  which  their  importance  and  magni- 
tude demand.  We  desire  to  say  here  that  we  have  been 
greatly  aided,  in  the  consideration  of  the  questions  presented, 
by  the  able  and  exhaustive  arguments,  both  oral  and  written, 
of  the  learned  counsel  for  the  respective  parties. 

In  order  to  an  understanding  of  the  questions  presented, 
it  will  be  proper  to  set  out  the  title  of  tbe  act  of  1867,  and 
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the  sixth  section  of  that  act,  and  also  the  act  of  1871,  with 
its  title.    They  are,  respectively,  as  follows : 

"An  act  to  provide  for  the  custody  and  management  of  the 
notes,  bonds  and  mortgages  arising  directly  out  of  loans 
heretofore  made  by  the  board  of  sinking  fund  commission- 
ers; to  continue  in  force  all  laws  or  parts  of  laws  in  force 
on  the  20th  day  of  January,  1867,  which  are  applicable  to 
said  loans  and  the  securities  therefor;  to  clothe  the  auditor 
of  state  with  the  powers,  and  subject  him  to  the  duties  in 
relation  to  said  loans  and  securities  therefor,  which  by  said 
laws  are  vested  in,  or  imposed  upon  said  board  of  sinking 
fund  commissioners;  to  provide  for  the  incidental  expenses 
of  the  management  of  said  loans  and  securities,  including 
derk  hire,  and  for  the  mode  and  periods  of  the  payment  of 
such  allowance  for  expenses ;  substituting  the  seal  of  the  audi- 
tor of  state  for  that  of  the  board  of  sinking  fund  commis- 
sioners, and  declaring  an  emergency  for  the  immediate  tak- 
ing effect  of  this  act,  and  providing  for  auditor  of  state  to 
execute  bond  and  pa)mient  of  all  moneys  into  the  state  treas- 
ury.   Approved  March  nth,  1867. 

"Section.  6.  All  moneys  received  by  the  auditor  under 
this  act,  or  under  any  of  the  acts  hereby  continued  in  force, 
or  belonging  to  said  sinking  fund,  shall,  whenever  the  sum 
amounts  to  four  thousand  dollars  or  more,  forthwith  notify 
the  secretary  and  treasurer  of  state  of  the  amount  of  said 
fund  in  his  hands,  and  the  said  auditor,  secretary  and  treas- 
urer, shall  immediately  proceed  to  invest  the  funds  then  in 
the  hands  of  said  auditor,  or  under  his  control,  in  the  five 
or  two  and  one-half  per  cent,  stocks  of  the  State,  by  pur- 
chasing the  same  on  the  best  and  lowest  terms  that  they  can 
be  had  for  in  the  market;  and  the  said  auditor  shall  keep  an 
accurate  list  of  the  names  of  the  persons  from  whom  pur- 
chased, the  time  and  place  of  purchase,  and  the  price  paid 
therefor;  and  he  shall  report  to  the  governor  at  least  once  in 
three  months,  and  to  the  general  assembly  at  each  session,  a 
full  account  of  all  his  transactions  in  relation  to  such  pur- 
chases; any  stocks  or  bonds  thus  purchased  shall  be  imme- 
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diately  cancelled  by  writing  across  the  face  'purchased  for 
the  school  fund/  dated  and  signed  by  the  auditor,  secretary 
and  treasurer  of  state;  and  a  non-negotiable  bond  shall  be 
issued  in  favor  of  said  school  fund,  as  now  provided  by  law.*' 

"An  act  to  amend  the  sixth  section  of  an  act  to  provide 
for  the  custody  and  management  of  the  notes,  bonds,  and 
mortgages  arising  directly  out  of  loans  heretofore  made  by 
the  board  of  sinking  fund  commissioners,  to  continue  in 
force  all  laws,  or  parts  of  laws,  in  force  on  the  20th  day  of 
January,  1867,  which  are  applicable  to  said  loans  and  the  se- 
curities therefor;  to  clothe  tiie  auditor  of  state  with  powers, 
and  subject  him  to  the  duties  in  relation  to  said  loans  and 
securities  therefor,  which  by  said  laws  are  vested  in  or  im- 
posed upon  said  board  of  sinking  fund  commissioners;  to 
provide  for  the  incidental  expenses  of  the  management  of 
said  loans  and  securities,  including  clerk  hire,  and  for  the 
modes  and  payment  of  such  allowance  for  expenses,  substi- 
tuting the  seal  of  the  auditor  of  state  for  that  of  the  board 
of  sinking  fund  commissioners,  and  declaring  an  emergency 
for  the  immediate  taking  effect  of  this  act,  and  providing  for 
the  auditor  of  state  to  execute*  bond  and  payment  of  all 
moneys  into  the  state  treasury,  and  adding  supplementary 
sections  thereto.    Approved  February  24th,  1871. 

"  Section  i.  Be  it  enacted  by  the  general  assembly  of  the 
State  of  Indiana,  that  section  six  of  the  foregoing  entitled  act 
be  amended  so  as  to  read  as  follows : 

"All  moneys  received  by  the  auditor  under  this  act,  or 
under  any  of  the  acts  hereby  continued  in  force,  or  belong- 
ing to  said  sinking  fund,  shall,  whenever  the  same  amounts 
to  four  thousand  dollars  or  more,  forthwith  notify  the  secre- 
taty  and  treasurer  of  state,  of  the  amount  of  said  fund  in 
his  hands;  and  the  said  auditor,  secretary,  and  treasurer 
shall  immediately  proceed  to  distribute  among  the  different 
counties  of  the  State,  in  proportion  to  the  number  of  inhab- 
itants in  such  county  according  to  the  late  census ;  and  in 
making  such  distribution  among  the  several  counties,  the 
said  board  of  sinking  fund  commissioners  shall  notify  the 
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county  auditor  of  such  county  or  counties  as  may  be  enti- 
tled to  such  distributive  shares  or  parts,  from  time  to  time, 
of  the  amounts  so  ready  for  distribution ;  and  thereupon  the 
said  county  auditor  shall  draw  his  warrant  in  favor  of  his 
respective  county*  treasurer,  on  the  board  of  conmiissioners 
of  the  sinking  fund,  for  such  sum  or  sums  as  he  may  have 
been  notified  is  ready  for  distribution  for  such  county;  such 
treasurer  shall  present  the  same  to  the  board  of  commis* 
sioners  of  the  sinking  fund,  who  shall  pay  the  same  to  such 
county  treasurer. 

"  Sec.  2.  As  fast  as  the  said  sinking  fund  shall  come  into 
the  different  counties  of  this  State,  as  provided  by  this  act, 
the  same  shall  be  loaned  out  The  county  auditor  and  county 
treasurer  of  their  respective  counties  shall  proceed  to  loan 
out  and  invest,  in  said  funds  so  held  in  trust  for  common 
school  education,  by  loaning  the  same  upon  real  estate  secu- 
rity, in  the  same  manner  and  subject  to  the  same  conditions 
as  the  other  common  school  funds  are  now  loaned  by  law : 
Provided^  that  the  amount  of  interest  arising  fi-om  the  loans 
made  under  this  act  shall  be  disbursed  by  the  county  auditor 
and  treasurer  without  diminution. 

"  Sec.  3.  All  loans  hereafter  made  by  said  auditor  and  treas- 
urer shall  be  at  the  rate  of  eight  (8)  per  cent  per  annum. 

"Sec.  4.  Any  officer  who  shall  receive  any  bonus  or  inter- 
est for  deposit  of  any  part  of  this  fund,  shall,  upon  conviction 
thereof,  be  deemed  guilty  of  a  felony,  and  shall  forfeit  his 
office. 

"Sec  5.  It  is  hereby  declared  that  an  emergency  exists 
for  the  taking  effect  of  this  act;  therefore,  the  same  shall  take 
effect  and  be  in  force  from  and  afler  its  passage.'* 

It  is  claimed  by  the  appellees  that  the  distribution  of  the 
fund  to  the  several  counties  of  the  State,  as  contemplated  by 
the  act  of  1 871,  is  in  violation  of  the  fourth  section  of  the 
eighth  article  of  the  constitution  of  the  State ;  and  hence 
that  the  law  providing  for  such  distribution  is  void.  The 
fourth  section  must  be  taken  in  connection  with  the  sixth 
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section  of  the  same  article,  as  they  both  bear  upon  the  sub- 
ject   They  are  as  follows : 

"  Sec.  4.  The  general  assembly  shall  invest,  in  some  safe 
and  profitable  manner,  all  such  portions  of  the  common 
school  fund  as  have  not  heretofore  been  intrusted  to  the 
several  counties;  and  shall  make  provision  by  law  for  the 
distribution,  among  the  several  counties,  of  the  interest 
thereof. 

''Sec.  6.  The  several  counties  shall  be  held  liable  for  the 
preservation  of  so  much  of  the  said  fund  as  maybe  intrusted 
to  them,  and  for  the  pa3^ment  of  the  annual  interest  thereon." 

The  argument  of  the  appellees,  on  this  point,  may  be 
stated  briefly,  thus:  As  the  constitution  requires  the  general 
assembly  to  "invest"  the  fund  in  some  safe  and  profitable 
manner,  it  cannot  be  distributed  to  the  counties  and  put  out 
at  interest,  as  is  contemplated  by  the  law  in  question;  that 
the  term  "invest,"  as  used  in  the  constitution,  requires  a  dis- 
position of  the  fund  different  from  a  mere  loan  of  it  upon 
interest;  such  as  the  purchase  of  bonds,  stocks,  etc. 

We  have  come  to  the  conclusion  that  the  word  "invest" 
was  not  used  in  the  restricted  sense  thus  claimed,  but  in  a 
sense  broad  enough  to  embrace  the  idea  of  a  loan  at  interest. 
It  will  be  borne  in  mind  that  at  the  time  of  the  adoption  of 
the  constitution,  a  large  amount  of  the  common  school  fund 
had  been  intrusted  to  the  several  counties,  and  had  been 
loaned  out,  and  was  drawing  annual  interest,  which  went  to 
the  support  of  common  schools.  With  this  state  of  facts  in 
the  minds  of  the  framers  of  the  constitution,  the  two  sec- 
tions of  that  instrument,  above  quoted,  were  adopted.  In 
arriving  at  the  proper  construction  of  that  instrument,  we 
must  consider  all  its  parts ;  and  it  may  be  observed  that  the 
latter  part  of  section  four,  which  makes  it  the  duty,  of  the  gen- 
eral assembly  to  make  provision,  by  law,  for  the  distribution 
among  the  several  counties  of  the  interest  on  the  fund,  im- 
plies that  it  shall  be  so  invested  as  to  produce  interest. 

The  object  of  the  section  was  to  make  the  fund  secure, 
and  also  make  it  return  or  yield  interest  to  be  distributed  to 
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the  several  counties.  This  object  might  be  accomplished, 
cither  by  lending  the  money  at  interest  on  safe  and  ample 
security,  or  by  the  purchase  of  interest-bearing  bonds  or 
securities,  that  were  safe,  and  in  all  respects  secure.  If  the 
fourth  section,  standing  alone,  would  be  doubtful,  still,  the 
sixth  section  being  construed  with  it,  the  meaning  of  both 
is  reasonably  clear. 

By  the  sixth  section,  the  right  of  the  legislature  to  intrust 
the  fund  to  the  several  counties,  to  be  put  at  interest,  is 
expressly  recognized.  The  several  counties  are  to  be  held 
liable  for  the  preservation  of  so  much  of  the  fund  as  may  be 
intrusted  to  them,  and  for  the  payment  of  the  annual  inter* 
est  thereon.  The  language  employed  cannot  have  reference 
to  the  fund  that  had  already  been  intrusted  to  the  counties, 
because  it  speaks  for  the  future  and  not  for  the  past  It  con- 
templates a  future  intrusting  of  the  fund,  or  some  part  of  it, 
to  the  several  counties.  The  words  "  may  be"  are  peculiarly 
appropriate  to  express  the  future  and  not  the  past  Indian- 
apoliSy  etc.f  Railroad  Co.  v.  Kercheval,  i6  Ind.  84.  That  the 
language  employed  had  reference  to  the  future  and  not  to  the 
past,  is  also  shown  by  the  debates  in  the  convention*  In  the 
debates  of  the  convention  (vol.  2  p.  i88o),  it  is  shown  that 
when  the  article  in  regard  to  education  was  under  considera* 
tion  in  the  convention,  a  motion  was  made  to  recommit,  with 
instructions  to  strike  out  the  following:  "The  several  coun- 
tUs  of  this  State  shall  be  held  liable  for  the  preservation  of 
so  much  of  said  funds  as  may  be  entrusted  to  them,  and  the 
payment  of  the  annual  interest  thereon."  This,  it  will  be 
seen,  was  section  six,  above  <}uoted,  before  some  very  slight 
verbal  alterations  were  made.  On  the  motion  to  recommit, 
etc.,  Mr.  Bryant,  who  was  a  member  of  the  committee  on 
education,  said:  "I  am  opposed,  therefore,  to  any  provisions 
which  shall  say  to  those  having  charge  of  this  fund,  this  is 
your  own  fund,  waste,  squander,  or  destroy  it,  as  you  riiay, 
you  shall  be  held  to  no  accountability  therefor.  Another 
reason  why  I  &vor  this  section  is,  that  at  the  expiration  of 
the  charter  of  the  state  bank,  a  very  large  portion  of  this 
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fund,  heretofore  employed  in  the  bank,  will  be  seeking  other 
investment  It  may  become  necessary  to  deposit  it  with  the 
counties.  Are  you  prepared  to  say  that  they  shall  not  be  re- 
sponsible for  its  safe  keeping?  The  section  applies  to  mon- 
eys which  may  hereafter  be  entrusted  to  them;  it  is  not  nec- 
essary so  far  as  the  funds  heretofore  placed  in  their  hands  are 
concerned.  The  law  has  already  fixed  and  determined  their 
responsibility  for  them,  and  even  if  you  strike  out  this  sec- 
tion, their  liability  for  past  losses  will  not  be  changed  nor 
affected." 

Now,  as  in  section  six,  the  right  of  the  general  assembly 
to  intrust  the  fund  to  the  several  counties  is  clearly  recog- 
nized, and  as  the  counties  are  to  be  held  liable  for  the  pres- 
ervation thereof,  and  also  for  the  payment  of  the  annual 
interest  thereon,  it  cannot  be  conceived  that  the  convention 
used  the  term  "  invest,"  in  section  four,  in  a  sense  that  would 
make  it  utterly  inconsistent  with  the  right  thus  recognized 
in  section  six.  We  therefore  think  that  the  word  "invest,"" 
as  used  in  the  fourth  section,  in  order  to  harmonize  with  the 
sixth,  must  be  construed  as  broad  enough  to  cover  loans 
made  by  the  counties,  and  that  the  fund  may  be  intrusted  to 
them  for  that  purpose.  In  other  words,  the  term  "invest" 
is  used  in  a  sense  broad  enough  to  cover  the  loaning  of  the 
money,  but  does  not  restrict  to  that  mode  of  investment. 
This  is  a  little  beyond  the  ordinary  meaning  of  the  word, 
but  the  context  absolutely  requires  the  construction  we  have 
gfiven  it;  otherwise  the  sixth  section,  above  quoted,  would 
remain  a  dead  letter,  without  force  or  significance. 

Webster  defines  the  word  "invest  "as  follows:   "To  lay 

« 

out  money  in  the  purchase  of  some  species  of  property,  usual- 
ly of  a  permanent  nature;  literally,  to  clothe  money  in  some 
thing;  as,  to  invest  money  in  funded  or  bank  stock;  to  invest 
it  in  lands  or  goods."  In  this  application  it  is  always  followed 
by  "in."  But  we  know  that  in  common  parlance  the  word 
is  sometimes  used  in  the  sense  which  we  ascribe  to  it  in  this 
instance ;  thus  we  sometimes  hear  it  said  that  a  man's  money 
Vol.  XXXVII.- 
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is  invested  on  bond  and  mortgage,  or  note  and  mortgs^e, 
meaning  that  it  is  lent  on  those  securities. 

The  British  parliament,  within  a  short  time  after  the  adop- 
tion of  the  constitution,  viz.,  in  1859,  used  the  word  "invest" 
in  the  sense  of  to  lend;  the  sense  covered  by  the  word  in 
the  case  before  us.  In  an  act  of  22  and  23  Vict,  ch.  35,  sec. 
32,  we  find  the  following  provision:  "When  a  trustee,  exec- 
utor, or  administrator  shall  not,  by  some  instruments  creating 
his  trust,  be  expressly  forbidden  to  invest  any  trust  fund  on 
real  securities,  in  any  part  of  the  United  Kingdom,  or  on  the 
stock  of  the  Bank  of  England  or  Ireland,  or  on  the  East  India 
stock,  it  shall  be  lawful  for  such  trustee,  executor,  or  admin- 
istrator to  invest  such  trust  fund  on  such  securities  or  stock ; 
and  he  shall  not  be  liable  on  that  account  as  for  a  breach  of 
trust,  provided  that  such  investment  shall  in  other  respects  be 
reasonable  and  proper."  No  argument  is  necessary  to  show 
that  the  word  was  not  used  in  this  act  in  the  restricted  sense 
which  would  limit  the  investment  to  a  purchase,  but  in  the 
broader  sense  which  would  permit  loans  upon  the  securities 
named. 

The  view  we  take  of  this  questipn  is  strengthened  by,  be- 
cause it  is  in  harmony  with,  the  contemporaneous  construction 
of  the  constitution  by  other  departments  of  the  government. 
The  fund  in  question  arose  from*sections  113  and  114  of  the 
act  of  January  28th,  1834,  establishing  a  state  bank.  This  fund 
is,  by  the  constitution,  made  a  part  of  the  common  school  fund. 
Up  to  1859  Jt  continued  to  be  loaned  out  by  the  board  of 
sinking  fund  commissioners  established  by  the  bank  act,  in 
accordance  with  that  act.  On  January  isth,  1859,  ^^  ^^^  of 
the  legislature  was  passed,  providing  for  the  election,  by  that 
body,  of  a  new  board  of  sinking  fund  commissioners,  and  pro- 
viding that  they  should  have  all  the  powers  and  discharge  all 
the  duties  theretofore  appertaining  to  the  sinking  fund  board, 
and  be  governed  by  the  laws  which  then  were,  or  which 
might  thereafter  be,  enacted  in  reference  thereto,  i  G.  &  H. 
572.  Here  is  a  very  clear  recognition  of  the  right,  under  the 
constitution,  to  invest  the  fund  by  way  of  loan.     Soon  after 
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this,  VIZ.,  on  the  ist  of  March,  in  the  same  year,  another 
act  was  passed  providing  for  a  distribution  of  the  fund  to  the 
several  counties  to  be  loaned  out     i  G,  &  H.  574. 

There  are,  probably,  other  instances  of  .similar  legisla- 
tion, but  the  above  are  sufficient  for  our  purpose,  which  is 
to  show  the  contemporaneous  legislative  construction  of  the 
constitution.  From  the  time  of  the  adoption  of  the  consti- 
tution down  to  January,  1859,  ^^  legislature  permitted  the 
fund  to  be  loaned  as  it  had  theretofore  been,  and  then  passed 
an  act  virtually  providing  for  future  loans;  and  soon  after  an 
act  for  the  distribution  of  the  fund  to  the  several  counties  to 
be  loaned.  While  contemporaneous  construction  by  the  leg- 
islative department  is  by  no  nreans  conclusive,  it  is  not  with- 
out weight,  and  is  entitled  to  respect. 

From  the  foregoing  considerations,  we  hold  that  the  act  of 
1 87 1  is  not  In  conflict  with  the  fourth  section  of  the  eighth 
article  of  the  constitution. 

We  proceed  to  the  other  questions  involved  in  the  case. 
And  first,  it  is  objected  that  the  amending  act  of  187 1  leaves 
it  uncertain  what  law  was  intended  to  be  amended.  This 
objection  is  made  on  the  ground  that  the  date  of  the  approv- 
al of  the  act  amended  is  not  stated,  either  in  the  title  to,  or 
the  body  of,  the  amending  act ;  and  upon  the  ground  of  the 
slight  verbal  discrepancies  which  exist  between  the  title  of 
the  act  amended  and  the  recital  thereof  in  the  title  of  the 
amendatory  act  The  discrepancies  alluded  to,  it  will  be 
seen  by  comparison,  are  so  slight  as  to  be  of  no  importance 
whatever.  The  very  slight  verbal  inaccuracies  occurring  in 
the  transcription  could  not  mislead  any  one,  and  they  do  not, 
as  we  think,  render  it  at  all  doubtful  or  uncertain  what  law 
was  intended  to  be  amended.  There  was  no  need  of  stating 
the  date  of  the  approval  of  the  amended  law.  This  is  usually, 
but  not  necessarily  done,  and  the  omission  can  be  of  no  con- 
sequence if  the  law  intended  to  be  amended  Is  pointed  out 
with  such  reasonable  certainty  as  to  identify  it.  This  is  done 
by  a  substantial  recital  of  its  title,  and  we  will  take  judicial 
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notice  that  there  is  no  other  statute  bearing  such  title.     This 
objection  is  not  well  taken. 

Again,  it  is  insisted  that  the  title  of  the  amended  act  is  not 
sufficient  to  embrace  the  subject-matter  of  the  amendments. 

The  title  of  the  amendatory  act  adds  nothing  to  the  title 
to  the  original  act,  so  that  the  question  is  presented  whether 
the  title  to  the  original  act  is  sufficient  to  embrace  the  amend- 
ments, had  they  been  at  first  a  part  of  the  original  act 

The  constitution  requires  that  "every  act  shall  embrace 
but  one  subject  and  matters  properly  connected  therewith ; 
which  subject  shall  be  expressed  in  the  title." 

The  question  presented  is  not  free  from  doubt  and  diffi- 
culty. But  an  act  of  the  legislature  should  not  be  held  void 
as  unconstitutional,  unless  it  be  clearly  so.  Where  the  con- 
stitutionality of  a  statute  is  merely  doubtful,  it  is  the  duty  of 
the  courts  to  sustain  it.  Stockmg  v.  The  State^  7  Ind.  326. 
Maize  v.  The  State,  4  Ind.  342. 

In  looking  at  the  title  of  the  act  of  1867,  we  find  a  variety 
of  enumerated  particulars,  all  bearing  upon  one  general  sub- 
ject, viz.,  the  management  of  the  sinking  fund.  The  whole 
subject  could  have  been  much  more  briefly,  if  not  better,  ex- 
pressed, by  the  title,  "An  act  providing  for  the  management 
of  the  sinking  fund." 

•  If  the  different  particulars  enumerated  are  to  be  regarded 
as  so  many  different  subjects,  then  the  law  is  wholly  void 
because  of  a  multiplicity  of  subjects.  If,  on  the  other  hand, 
the  enumerated  particulars  do  not  embrace  different  subjects, 
but  have  reference  to  one  general  subject,  which  is  not  suffi- . 
ciently  expressed  in  the  title,  the  law  is  still  void  If,  how- 
ever, the  enumerated  particulars  are  not  expressive  of  differ- 
ent  subjects,  but  of  one  general  subject,  which  is  sufficiently 
indicated  or  expressed,  the  law  is  valid.  One  of  three  con- 
clusions must  follow;  either,  first,  that  the  act  is  void,  as 
embracing  too  many  subjects;  or,  second,  that  it  is  void 
because  no  subject  is  expressed  in  the  title ;  or,  third,  that  it 
is- valid,  because  it  has  a  single  subject  sufficiently  expressed 
in  the  title.    The  latter  is  the  conclusion  which  we,  with 
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some  doubt  and  hesitation,  draw  from  the  premises.  The 
particulars  enumerated  we  regard  as  expressive,  not  of  so 
many  different  subjects,  but  of  one  general  subject,  the  man- 
agement of  the  sinking  fund.  The  mode  adopted  of  express- 
ing this  subject  is  circuitous,  verbose,  and  prolix;  but  taking 
the  entire  title  together,  we  think  the  subject  named  above 
is  sufficiently  expressed  There  can  be  no  exact  standard  of 
certainty  erected,  by  which  to  test  the  sufficiency  of  the 
expression  of  the  subject.  We  quote,  las  in  point,  and  as 
expressing  views  in  which  we  fully  concur,  the  following 
passage  from  the  opinion  of  the  court  in  the  case  of  Bright 
V.  McCullaugh,  27  Ind.  223:  "The  constitution  does  not 
assume  to  divide  the  general  scope  of  legislation,  and  clas- 
sify the  parts  under  particular  heads  or  subjects,  but,  of 
necessity,  has  left  that  power  to  be  exercised  by  the  legisla- 
ture, as  it,  in  its  wisdom  and  discretion,  shall  deem  proper. 
The  constitution  assumes  that  different  subjects  of  legisla- 
tion do  exist,  and  requires  that  each  act  shall  embrace  but 
one  subject,  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.  The  purposes  of  the 
provision,  in  view  of  the  evils  intended  to  be  guarded  against, 
can  6nly  be  effected  bjr  requiring  that  the  subject  expressed 
should  be  reasonably  specific,  or,  in  other  words,  should  be 
such  as  to  indicate  some  particular  branch  of  legislation,  as 
k  head  tmder  which  the  particular  provisions  of  the  act  might 
reasonably  be  looked  for.'* 

Some  liberality  must  be  allowed  in  the  construction  of  the 
language  employed  to  express  the  title;  otherwise  many 
valuable  and  beneficial  acts  of  legislation,  which  have  stood 
unquestioned  for  years,  must  fall  to  the  ground,  and  the  con- 
stitutional provision  which  was  intended  to  remedy  an  evil 
will  itself  become  a  source  of  unmitigated  evil. 

We  conclude,  that  under  the  title  to  the  act  in  question, 
any  member  of  the  legislature  might  reasonably  have  looked 
for  any  legislation  on  the  subject  of  the  management  of  the 
sinking  fund,  and  that  the  title  is  virtually  as  broad  as  if  it 
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had  been  "an  act  to  provide  for  the  management  of  the  sink- 
ing fund/' 

But  we  are  met  with  the  argument,  that  inasmuch  as  the 
.title  enumerates  certain  particulars  in  reference  to  the  sinking 
fund,  although  the  management  of  that  fund  was  the  subject,, 
yet  the  legislation  must  be  limited  to  the  particulars  enumer- 
ated; and  the  case  of  The  State  v.  Bowers,  14  Ind.  195,  is 
cited  upon  the  point. 

We  recognize  th6  authority  of  that  case  and  the  correct- 
ness of  the  decision;  but  we  think  a  distinction  may  be 
drawn  between  that  case  and  the  present.  In  that  case  the 
title  of  the  amended  act  was,  "An  act  concerning  licenses 
to  vend  foreign  merchandise,  to  exhibit  any  caravan^  menag- 
erie, circus,  rope  and  wire  dancing,  puppet  show^  and  leger- 
demain.'* The  amendment,  without  enlarging  the  title^ 
sought  to  require  a  license  for  exhibiting  a  concert  for  pay. 
It  was  held,  that  though  the  subject  of  the  act  was  licenses^ 
yet  that  subject  was  limited  to  the  particulars  enumerated  in 
the  title  of  the  act  sought  to  be  amended^  and  that  the 
amendatory  act  was  void  for  the  want  of  a  sufficient  title* 
There,  it  will  be  seen,  the  subject  of  the  act^  licenses,  was, 
in  the  title,  expressly  limited  to  the  particulars  enumerated. 
No  member  of  the  legislature,  or  other  person,  upon  read- 
ing that  title,  would  conceive  that  in  the  body  of  the  act  a 
license  might  be  required  for  any  other  purpose  or  purposes 
than  those  enumerated. 

How  is  it  in  the  case  before  us?  The  first  clause  of  tlie 
title  is  as  follows:  "An  act  to  provide  for  the  custody  and 
management  of  the  notes,  bonds,  and  mortgages  arising 
directly  out  of  loans  heretofore  made  by  the  board  of  sink- 
ing fund  commissioners."  Would  not  a  person,  upon  hear- 
ing this  clause  read,  infer  that  the  "custody  and  manage- 
ment" might  relate,  as  well  to  the  moneys  when  due  and  paid, 
as  to  the  liotes,  bonds,  and  mortgages  by  which  the  moneys 
were  secured?  What  special  management  did  the  notes, 
bonds,  and  mortgages,  merely  as  such,  require? 

There  is  another  clause  in  the  title  that  may  be  noticed^ 
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viz.,  that  "to  provide  for  the  incidental  expenses  of  the 
management  of  said  loans  and  securities,"  etc.  The  man- 
agement of  the  loans  and  securities  being  mentioned  in  the 
title,  it  might  well  be  inferred  that  the  management  of  the 
fund  was  provided  for  in  the  body  of  the  act.  Indeed,  the 
words  "loans  and  securities"  seem  to  be  put  to  represent 
the  fund.  The  language  of  the  title,  instead  of  excluding 
the  idea  that  the  management  of  the  fund  was  provided  for 
in  the  body  of  the  act,  is  open  to  the  inference,  to  say  the 
least  of  it,  that  such  provision  was  made. 

It  follows,  from  these  considerations,  that  the  original  sixth 
section  of  the  act  of  1867  was  valid,  and  also  the  entire 
amendment  of  1871,  as  the  scope  and  effect  of  both  the 
original  and  the  amendment  were  to  provide  for  the  manage- 
ment of  the  fund.  We  except  from  this  conclusion  the 
fourth  section  of  the  amendment,  on  which  we  express  no 
opinion,  as  no  question  in  the  cause  arises  upon  it. 

Finally,  it  is  claimed  that  the  amendment  is  so  uncertain 
and  incongruous  in  its  terms  as  to  be  incapable  of  execu- 
tion, and,  therefore,  void.  The  amendment  of  the  sixth 
section  illustrates  the  remark  of  Chancellor  Kent,  that 
''such  is  the  imperfection  of  human  language,  and  the  want 
of  technical  skill  in  the  makers  of  the  law,  that  statutes  often 
give  occasion  to  the  most  perplexing  and  distressing  doubts 
and  discussions,  arising  from  the  ambiguity  that  attends 
them."     I  Kent  Com.  461. 

The  first  branch  of  the  section,  by  its  literal  terms  and 
grammatical  construction,  requires  the  moneys,  whenever 
four  thousand  dollars  or  more  shall  have  been  received  by 
the  auditor,  to  give  notice  of  the  fact  to  the  secretary  and 
treasurer  of  state. 

Again,  the  board  of  commissioners  of  the  sinking  fund  is 
mentioned  three  several  times  in  the  same  amended  section, 
although  that  board  ceased  to  exist  on  the  20th  of  January, 
1867,  by  virtue  of  an  act  passed  December  21st,  1865.  3  Ind. 
Stat  502,  sec.  7.    But,  says  the  author  before  quoted,  the 
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"  real  intention,  when  accurately  ascertained  will  always  pre- 
vail over  the  literal  sense  of  terms." 

In  the  terse  language  of  Judge  Stuart,  in  the  case  of 
Spencer  V.  TIte  StaU,  $  Ind.  41,  "in  statutory  exposition,  the 
reason,  the  spirit,  the  intention  of  the  law,  is  above  the  mere 
cavil  about  words.  The  chief  thing  to  be  explored  is  the 
intention.  This  the  judiciary  is  to  seek  in  the  history  of 
legislatioh,  in  the  objects  contemplated,  the  evils  to  be  cor- 
rected, and  the  remedies  provided." 

The  evident  intent  of  the  first  clause  of  the  section  was 
to  require  the  auditor,  whenever  the  specified  amount  of 
moneys  was  received  by  him,  to  give  the  notice  specified. 
This,  in  our  minds,  admits  of  no  doubt.  By  a  slight  change 
only  in  the  structure  of  the  sentence,  this  intent  may  be 
more  clearly  expressed;  thus,  "whenever  moneys  amount- 
ing to  four  thousand  dollars  or  more  are  received  by  the 
auditor  under  this  act,  or  under  any  of  the  acts  hereby  con- 
tinued in  force,  or  belonging  to  said  sinking  fund,  he  shall 
forthwith  notify  the  secretary  and  treasurer  of  state  of  the 
amount  of  said  fund  in  his  hands."  By  this  reconstruction 
of  the  sentence  the  intent  is  more  clearly  expressed,  but  is 
scarcely  rendered  more  apparent. 

Then,  the  inappropriate  use  of  the  term  "board  of  sink- 
ing fund  commissioners"  does  not  render  the  intent  and 
meaning  of  the  legislature,  in  any  considerable  degree, 
doubtful. 

By  the  act  abolishing  that  board,  above  referred  to,  it  was 
required,  after  the  20th  of  January,  1867,  "to  surrender  to 
the  auditor  of  state  all  the  books  and  papers,  stocks,  bonds, 
mortgages,  moneys,  rights,  credits  and  effects  belonging  to 
said  fund."  By  the  first  section  of  the  act  of  1867,  the  act 
thus  amended,  the  auditor  was  invested  with  the  powers,  and 
subjected  to  the  duties,  touching  the  loans  and  securities,  that 
had  pertained  to  the  board  of  sinking  fund  commissioners. 

Thus  it  will  be  seen  that  the  auditor  had  not  only  the  legal 
custody  of  the  fund,  but  also  stood,  in  relation  to  the  fund, 
in  the  shoes  occupied  by  the  late  board. 
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Now,  in  each  instance  in  which  the  term  "board  of  com- 
missioners of  the  sinking  fund,"  or  *' board  of  sinking  fund 
commissioners,''  is  used  in  the  amendment,  it  is  intended  to 
designate  the  officer,  person,  or  body  having  the  legal  cus- 
tody and  control  of  the  fund.  This  is  apparent  on  the  face 
of  the  statute,  and  no  argument  could  make  it  plainer.  The 
auditor  of  state  was  that  officer.  We  cam  hardly  conceive 
by  what  obliviousness  such  a  mistake,  in  the  designation  of 
the  officer  intended,  could  have  been  made.  But  the  mistake 
does  not  vitiate  the  statute.  Where  it  is  clear,  as  in  this  case, 
what  party  was  intended,  a  mistake  in  his  description  or  de- 
signation does  not  defeat  the  intention. 

The  maxim,  ^' Falsa  demonstratio  non  nocety^  aptly  applies. 
There  are  many  cases  scattered  through  the  books  that  illus- 
trate and  sustain  the  principle  above  applied,  but  we  will  not 
consume  time,  nor  extend  this  opinion,  by  collecting  them 
here.  The  legal  effect  of  the  statute  is  the  same,  in  our  opin- 
ion, as  if  the  auditor  of  state  had  been  designated  in  the 
several  instances  where  the  mistaken  term  was  used. 

We  have  thus  considered  the  several  questions  in  the  cause, 
and  have  not  been  able  to  see  any  valid  objection  to  the  law; 
and  we  are  of  opinion  that  the  court  below  enred  in  holding 
it  void. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  dismiss  the 
cause. 

B.  W.  Hannay  Attorney  General,  D.  W.  Voor/tees,  S.  Clay- 
pool,  W.  R.  Harrison,  y.  W.  Nicliols,  and  Z.  yordan,  for  ap- 
pellants. 

y.  L.  Mtchell,  W.  A.  KeU/iam,  y.  £.  McDonald,  y.  M 
Butler,  and  E.  M.  McDonald,  for  appellees. 
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Mistake. — MUdescripHon  of  Land, — ^Where  land  has  been  sold,  and  the  pur- 
chaser put  into  possession,  and  the  purchase-money  paid,  but  an  erroneous 
description  of  the  land  has  been  carried  throi^h  the  bond  for  a'deed  into  the 
deed  itself,  and  perpetuated  through  subdivisions  of  the  land,  and  resales,  in 
all  cases  possession  being  given  and  the  purchase-money  paid,  equity  will 
grant  relief  and  correct  the  misdescription  upon  proper  proof.  But  when, 
during  the  transfers,  a  ju<Ccial  sale  intervenes,  and  the  error  is  carried  into 
the  judgment,  the  advertisement,  the  appraisement,  the  sale,  and  the  sheriff's 
deed,  equity  cannot  give  relief  by  ordering  a  correction  of  the  description  of 
a  subdivision,  at  the  suit  of  the  purchaser  at  the  sheriff's  sale,  or  those 
claiming  under  him. 

APPEAL  from  the  Jefferson  Circuit  Court 
Downey,  J. — ^The  &cts  alleged  in  the  complaint  in  this 
case  are  as  follows:    That  Comley,  being  the  owner  in  fee 
simple  of  certain  real  estate,  described  in  the  complaint,  and 
in  the  possession  thereof,  sold  the  same  to  Benjamin  Abbott, 
and  put  him  in  possession  thereof,  giving  him  a  title  bond, 
and  Abbott  paid  for  the  land;  that  by  some  mistake,  the 
land  was  described  in  the  bond  as  the  south-west  quarter  of 
the  south-east  quarter,  instead  of  the  south-west  quarter  of 
the  north-east  quarter,  of  section  thirty-four,  township  four, 
range  eleven  east;  that  this  mistake  was  carried  into  the 
deed  from  Comley  to  Abbott ;  that  said  Abbott,  before  he 
had  received  his  deed  from  Comley,  sold  ten  acres  of  the 
land  to  one  Danner,  and  gave  him  a  title  bond  therefor,  and 
put  him  in  possession,  and  Danner  fully  paid  Abbott  for  said 
ten  acres.    In  describing  the  ten  acres  in  the  title  bond  to 
Danner,  the  same  mists^e  was  made  as  to  the  forty  acre 
tract  embracing  the  ten  acres,  as  in  the  title  bond  and  deed 
from  Comley  to  Abbott    Danner,  after  having  paid  for  the 
ten  acres,  assigned  his  title  bond  to  one  James  Brown,  and 
put  him  in  possession;  that  after  Comley  had  conveyed  said 
land  to  Abbott,  he,  at  the  request  of  said  James  Brown,  con- 
veyed said  ten  acres  to  Maty  Brown,  the  wife  of  said  James 
Brown,  by  the  same  erroneous  description ;  that  at  the  time 
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of  this  conveyance,  James  Brown  was  in  possession  of  the 
ten  acres,  but  had  not  fully  paid  for  the  same,  and  had  the 
deed  therefor  made  to  his  wife  to  defraud  his  creditors; 
that  Danner  recovered  a  judgment  against  said  James  Brown 
for  the  balance  of  the  purchase-money,  and  then,  in  connec- 
tion with  plaintiff,  instituted  a  suit  to  subject  the  ten  acres  of 
land  to  the  pajonent  of  Banner's  judgment  and  the  plaintiff's 
claim,  and  a  judgment  was  rendered,  setting  aside  the  deed 
to  Mrs.  Brown,  as  fraudulent,  and  ordering  the  sale  of  the 
ten  acres,  but  by  the  same  erroneous  description  as  in  the 
bonds  and  deeds  above  mentioned;  that  Danner  assigned  his 
interest  in  the  judgment  to  the  plaintiff,  who  caused  an  exe- 
cution to  issue  on  the  same,  and  said  ten  acres  of  land  to  be 
sold  by  the  sheriff)  and  the  same  was  purchased  by  and  con- 
veyed by  the  sheriff  to  Charles  E.  Walker,  in  trust  for  the 
plaintiff,  and  that  said  Walker  afterward  conveyed  the  same 
to  the  said  plaintiff,  |vho  immediately  entered  into  possession 
of  the  same,  and  continued  in  possession  of  the  same  until 
the  1st  day  of  May,  1870,  by  his  tenant,  and  afterward  by  a 
party  to  whom  he  contracted  to  sell  the  same ;  that  the  title 
bonds  referred  to  were,  at  the  date  of  making  the  deeds,  sur- 
rendered up  and  destroyed;  that  while  the  plaintiff  was  so 
in  possession  of  said  ten  acres  of  land,  and  claiming  to  own 
the  same  in  fee  simple,  on  the  28th  day  of  May,  1866, 
said  Abbott  discovered  said  mistake,  and  to  cheat  and  de- 
fraud the  plaintiff  out  of  said  ten  acres  of  land,  without  any 
consideration,  induced  said  Comley  to  convey  the  said  forty 
acres  of  land,  intended  to  have  been  conveyed  by  him  to 
said  Abbott,  to  his  son,  Joseph  Abbott,  who  resided  near  the 
land,  and  knew  that  the  plaintiff  had  possession  thereof; 
that  said  Benjamin  Abbott,  by  quitclaim  deed,  also]  conveyed 
said  forty  acres  of  land,  by  its  correct  description,  to  said 
Joseph  Abbott,  while  plaintiff  was  in  possession  thereof,  and 
claiming  to  be  the  owner  of  said  ten  acres,  part  thereof;  that 
said  Joseph  Abbott  has  secretly  put  the  defendant  Richard- 
son in  possession  of  said  ten  acres  of  land,  and  he  still  holds 
possession  thereof.    Prayer,  that  the  title  of  plaintiff  to  the 
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ten  acres  be  quieted,  and  that  tlie  defendants  be  enjoined 
•  from  setting  up  claim  th^ereto,  and  that  he  recover  the  posses- 
sion thereof  and  one  hundred  dollars  damages,  and  for  other 
proper  relief. 

The  defendants^  Joseph  Abbott  and  Richardson,  the  death 
of  Benjamin  Abbott  having  been  suggested  by  the  plaintiff, 
demurred  to  the  complaint  on  the  grounds  of  defect  of  par- 
ties defendants,  and  because  the  facts  stated  are  not  sufficient 
to  constitute  a  cause  of  action.  This  demurrer,  as  to  the 
first  ground,  was  overruled,  and  as  to  the  second,  it  was  sus- 
tained, and  the  question  reserved.  This  action  of  the  court 
presents  the  question,  and  the  only  question  for  our  consid- 
eration. It  is  quite  evident  that  the  facts  alleged  plead  very 
strongly  for  the  interposition  of  judicial  authority  in  the  cor- 
rection of  the  mistake  in  the  description  of  the  land.  Pos- 
session of  the  land  intended,  in  every  instance,  was  given  to 
the  party  purchasing,  and  a  full  consideration  was  paid.  The 
difficulty  arises  out  of  the  facts  that  the  judgment  directing 
the  sale  of  the  ten  acres  of  land,  and  the  advertisement,  ap- 
praisement, if  any  was  made,  and  the  sale  and  conveyance 
thereof  by  the  sheriflf  each  designated  and  described  another 
piece  or  tract  of  land  than  that  intended,  and  of  which  pos- 
session was  taken.  Such  mistakes  in  the  description  of  real 
estate  between  private  persons,  in  bonds,  mortgages,  deeds, 
etc.,  are  freely  corrected  by  the  courts.  But  when  the  sale 
is  judicial,  difficulties  arise  which  at  once  cause  a  court  to 
hesitate,  seek  for  reasons,  and  search  for  precedents.  The 
learned  counsel  for  the  appellant,  who  not  only  knows  the 
law,  but,  what  is  almost  equally  important,  knows  where  to 
find  it,  has  not  referred  us  to  any  authority  for  the  position 
assumed  by  him. 

If  the  mistake  was  in  the  deed  only,  perhaps  it  might  be 
corrected  in  this  way.  Johns  v.  D^Rome^  5  Blackf.  421. 
But  if  we  should  correct  .the  deed,  and  attempt  to  vest  in 
the  plaintiff  the  title  to  the  tract  of  land  which  he  claims,  we 
should  give  him  land  which  was  not  ordered  by  the  court 
to  be  sold,  nor  advertised  by  the  sheriff,  nor  sold  by  him. 
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nor  purchased  by  the  plaintiff!  The  difficulty  seems  to  us 
insurmountable,  especially  as  to  a  correction  of  the  descrip- 
tion in  the  notice  of  sale  given  by  the  sheriff!  A  material 
misdescription  of  the  land  to  be  sold  by  the  sheriff*  and  a  sale 
according  to  such  misdescription  render  his  sale  invalid. 
•  Crocker  Sheriffs,  sec.  512.  In  Mahan  v.  Reeve y  6  Blackf.  215, 
a  bill  in  chancery  was  filed  to  correct  a  mistake  in  describing 
the  lands,  in  the  notice,  petition,  and  order  of  court  for  sale,  in 
a  proceeding  in  partition,  which  had  resulted  in  a  sale  of  the 
land  by  order  of  the  court  The  proceeding  had  been  sus- 
tained in  the  inferior  court  This  court  disposed  of  the  case, 
on  error,  by  remarking,  "We  think  this  decree  is  erroneous. 
No  authority  is  cited,  and  we  know  of  none,  that  shows  a. 
court  of  chancery  to  have  jurisdiction  in  a  case  like  that 
described  in  the  bill."  See  Davis  v.  Cox,  6  Ind.  481.  If  the 
plaintiff*  has  any  remedy,  and  we  do  not  say  that  he  has  not, 
it  must  be  by  means  of  a  proceeding  different  from  this. 

The  judgment  is  affirmed,  with  costs. 

C.  E.  Walker,  for  appellant 

y.  R.  Cravens,  for  appellees. 


Wilson  et  al.  v,  Davis  et  al. 
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Decedents'  Estates. — Creditor, — A  creditor  of  a  decedent's  estate  mast  pro-       137  S05 
ceed  to  enforce  his  claim  against  the  estate  through  an  executor  or  administra- 
tor, and  cannot  sue  the  heirs,  devisees,  and  legatees,  where  there  has  been  no 
administration. 

Same. — Executor  de  Son  Tort. — LiabiUty. — ^If  any  one  has,  withoat  an  admin- 
istration, though  he  be  a  legatee  under  a  will,  taken  possession  of  any  of  the 
property  of  a  decedent,  he  may  be  sued  as  an  executor  de  son  tort,  by  an  un- 
paid creditor. 

APPEAL  from  the  Harrison  Common  Pleas. 

DowNEV,  J. — ^Appellants  sued  the  appellees.    Demurrers 
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filed  by  part  of  the  defendants  to  the  complsunt  were  sus- 
tained.   The  plaintiiis  declining  to  amend  the  complaint^ 
judgnient  was  rendered  for  the  defendants.    The  only  ques- 
tion presented  here  is  the  question  as  to  the  correctness  of 
this  ruling.     In  the  first  paragraph  of  the  complaint  it  is  al- 
leged that  on  the  8th  day  of  May,  1856,  James  Davis  died  in- 
testate, seized  in  fee  simple  of  certain  real  estate,  which  is  de- 
scribed in  the  complaint,  and  the  equitable  owner,  by  title 
bond,  of  certain  other  real  estate,  the  legal  title  to  which  was 
afterward  conveyed  to  the  heirs  of  said  deceased  by  a  com- 
missioner's deed ;  that  the  said  deceased  left  a  widow,  Abigail 
Davis,  and  the  plaintiffs,  Mary  J.  Wilson,  Sarah  Askren,  Eliza- 
beth Potts,  Catharine  Davis,  and  Margaret  Bates,  and  the  de- 
fendants, Thomas  E.  Davis,  James  N.  Davis,  and  Hester  Davis, 
his  heirs.    John,  another  son  of  said  deceased,  died,  and  his 
share  of  the  land  descended  to  his  mother  and  brothers  and 
sisters.     It  is  further  alleged  that  no  letters  of  administration 
of  the  estate  of  said  James  Davis,  deceased,  were  ever  issued 
to  anyone,  but  that  said  Abigail,  the  widow,  on  the  2Sth  day 
of  May,  1856,  took  possession  of  the  whole  of  said  real  estate, 
and  had  the  possession  and  use  of  it,  and  received  the  rents, 
issues,  and  profits  thereof,  from  that  time  until  the  25th  day  of 
May,  1 868 ;  that  the  yearly  value  thereof  was  one  hundred  and 
fifty  dollars,  making  in  all  sixteen  hundred  and  fifty  dollars, 
for  which  she  never  accounted;  that  on  the  17th  day  of  No- 
vember, 1868,  she  died,  leaving  a  will,  by  which  she  devised 
all  her  real  estate,  and  bequeathed  all  of  her  personal  estate  to 
the  defendant  Thomas  E.  Davis,  subject  to  the  payment  o£ 
five  hundred  dollars  to  said  Hester  Davis,  and  the  delivery  to 
her  of  certain  articles  of  personal  property;  that  no  letters 
testamentary  or  of  administration  were  ever  granted  to  any 
one  of  her  estate;  that  she  died  seized  of  certain  real  estate 
described  in  the  complaint,  of  which  said  defendant,  Thomas 
E.  Davis,  took  possession,  on  the  25th  day  of  November, 
1868,  and  has  ever  since  occupied,  used,  and  enjoyed  the 
same;  that  she  also  died  the  owner  and  in  possession  of  per- 
sonal property  of  the  value  of  fifteen  hundred  dollars,  a  list 
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of  which  is  filed  with  the  complaint;  that  said  defendant, 
Thomas  E.  Davis,  without  administration,  also  took  posses- 
sion of  said  personal  property,  and  has  converted  the  same 
to  his  own  use ;  that  said  Thomas  E.  Davis  refuses,  though 
often  requested,  to  pay  to  said  plaintiffs  the  amount  due  them. 

In  the  second  paragraph  it  is  alleged  that  said  James  Davis, 
deceased,  left  two  thousand  dollars'  worth  of  personal  prop- 
erty, which  was  converted  by  said  Abigail  to  her  own  use, 
and  that  she  never  accounted  therefor;  that  she  made  her 
will  and  died  as  alleged  in  the  first  paragraph ;  that  she  was 
the  owner  of  real  estate,  which  is  described,  of  the  value  of 
twenty-five  hundred  dollars,  and  personal  property  of  the 
value  of  fifteen  hundred  dollars;  that  defendant  Thomas  E. 
Davis,  without  administration,  took  possession  of  said  real 
and  personal  estate  under  said  will;  that  he  has  ever  since 
been  in  the  possession  of  said  real  estate,  and  has  converted 
said  personal  estate  to  his  own  use. 

The  third  paragraph  alleges  that  said  Abigail  died  indebted 
to  the  plaintiffs  in  the  sum  of  two  thousand  four  hundred  and 
thirty-seven  dollars,  for  money  had  and  received,  goods  sold 
and  delivered,  and  rents  of  real  estate  belonging  to  said  plain- 
tiffs ;  that  she  made  a  will,  disposing  of  her  property  as  stated 
in  the  first  paragraph ;  that  no  letters  of  administration  or 
testamentary  were  granted ;  that  she  died  the  owner  of  certain 
real  estate,  of  the  value  of  two  thousand  five  hundred  dol- 
lars, and  personal  property  of  the  value  of  fifteen  hundred 
dollars;  that  Thomas  E.  Davis  took,  possession  of  the  real 
estate  and  has  since  held  and  enjoyed  the  same,  and  took 
possession  of  the  personal  estate,  and  converted  the  same  to 
his  own  use;  wherefore,  etc. 

Thomas  E.  Davis  demurred  to  the  first  and  second  para- 
graphs, for  the  reason  that  they  do  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  He  also  demurred  to  each 
of  the  paragraphs  because  the  plaintiffs  had  not  capacity  to 
sue.  James  N,  Davis  demurred  to  each  paragraph  of  the 
complaint,  for  the  reason  that  neither  of  them  stated  facts 


144  SUPREME  COURT  OF  INDIANA. 


Wilson  et  al,  v.  Davis  ef  al. 


sufficient  to  constitute  a  cause  of  action.    Hester  Davis,  the 
other  defendant,  did  not  demur  at  all. 

Two  questions  arise  out  of  this  action  of  the  court;  first, 
conceding  that  the  plaintiffs  had  a  valid  claim  against  the 
deceased,  Abigail  Davis,  can  they  enforce  it  s^ainst  her  estate 
in  the  hands  of  the  defendants,  Thomas  £.  Davis  and  Hes- 
ter Davis,  the  devisee  and  legatees,  under  her  will,  except 
through  an  executor  of  her  will,  or  an  administrator  with 
the  will  annexed  ?  and,  second,  is  Thomas  £.  Davis  liable, 
upon  the  facts  stated,  as  an  executor  de  son  tort^  on  account 
of  his  intermeddling  with  her  estate  ? 

Upon  the  first  point  there  should  no  longer  be  any  doubt. 
The  object  of  our  statute  with  reference  to  the  settlement 
of  decedents*  estates  is  to  reduce  the  estate  to  money,  in 
the  hands  of  a  responsible  executor  or  administrator,  to 
pay  preferred  claims  first,  where  the  assets  will  not  pay  all 
in  full,  and  then  pay  the  rtsiAyx^  pro  rata;  or,  when  the  assets 
are  sufficient,  to  pay  all  in  full.  The  heirs,  devisees,  and  dis- 
tributees of  a  decedent  are  liable  to  the  extent  of  the  prop- 
erty received  by  them  from  the  decedent's  estate,  to  any 
creditor  whose  claim  remains  unpaid,  who,  six  months  prior 
to  the  final  settlement  was  insane,  an  in&nt^  or  out  of  the 
State;  but  such  suit  must  be  brought  within  one  year  after 
the  disability  is  removed.    2  G.  &  H.  534,  sec.  178. 

This  statute  seems  to  contemplate  cases  where  there  has 
been  an  executor  or  administrator  of  the  estate,  for  in  no 
other  case  could  there  have  been  a  "final  settlement"  The 
statute  secures  to  the  creditor  the  right  to  take  out  let- 
ters, if  no  preferred  party  shall  do  so  within  a  limited  time; 
and  there  is,  therefore,  no  necessity  for  proceeding  in  the 
manner  resorted  to  in  this  case,  nor  do  we  think  it  can  be 
done.  But  when,  prior  to  our  present  statute,  this  remedy 
was  allowed  in  chancery,  a  single  creditor,  or  a  few  of  the 
creditors  of  the  deceased  debtor,  could  not,  by  a  suit  in 
chancery,  have  the  property  of  the  estate  sold  for  the  pay- 
ment of  his  or  their  own  demands,  without  an  inquiiy  as  to 
the  rights  of  other  creditors.    Barton  v.  Bryant^  2  Ind.  189; 
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McNauglUin  v.  Lamb^  2  Ind.  642;  Butler  \.  ^affray,  12  Ind. 
504;  and  The  N.  W.  Conference  of  Universalists  v.  Myers ^  36 
Ind.  375. 

On  the  other  point,  our  opinion  is  that  the  &cts  alleged 
are  sufficient  to  show  a  liability  on  the  part  of  Thomas  E. 
Davis,  as  executor  de  son  tort,  to  the  plaintiffs.  Every  per- 
son who  unlawfully  intermeddles  with  any  of  the  property 
of  a  decedent  is  chargeable  as  an  executor  of  his  own  wrong, 
and  is  liable  to  an  action  by  any  creditor,  etc.,  to  the  extent 
of  the  damage  occasioned  thereby,  and  must  account  for  the 
full  value  of  such  property,  with  ten  per  centum  thereon, 
etc.  See  2  G.  &  H.  488,  sec.  15;  Leach  v.  Prebster^  35  Ind. 
415,  and  cases  therein  cited. 

If  a  creditor,  when  suing  an  executor  de  son  tort,  should, 
under  our  statute,  sue  not  only  for  himself,  but  also  for  the 
other  creditors,  if  any,  with  a  view  to  a  division  of  the  pro- 
ceeds of  the  action  among  all  the  creditors,  according  to  the 
amount  of  their  claims,  that  question  is  not  so  presented  in 
this  case  as  to  require  or  justify  its  decision. 

The  judgment,  as  to  Thomas  E.  Davis,  is  reversed,  with 
costs;  and  as  to  the  other  appellees  it  is  affirmed;  and  the 
cause  is  remanded. 

7!  C.  Slaughter,  G.  V.  Howk,  and  C.  D.  Howk,  for  appel- 
lants. 

S.  K.  Wolfe,  for  appellees. 


Hunter  v.  Thomas.  ,^ 

138    1^ 

Practice. — Appeal. — Evidence, — To  justify  the  Supreme  Court  in  reversing  a  ^  j^^j 

judgment,  error  must  afiErmatively  appear  by  the  record.    If  evidence  ex-  ilL_  ''^1 

duded  might  have  been  objectionable  as  irrelevant  under  the  issues,  or  under 
the  evidence,  it  will  be  presumed  to  have  been  properly  excluded,  where  none, 
of  the  evidence  is  in  the  record. 

APPEAL  from  the  Warren  Circuit  Court. 
Vol.  XXXVII.— 10 
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Frazer,  J. — Enx>r  must  affirmatively  appear  by  the  record^ 
to  justify  this  court  in  reversing  a  judgment.  In  the  case 
before  us,  the  complaint  is  that  the  court  below  erred  in  ex- 
cluding evidence  offered  by  the  appellant,  who  was  defend- 
ant below.  If  the  evidence  which  had  been  g^ven  by  the 
plaintiff  had  identified  the  transactions  which  constituted 
the  basis  of  the  alleged  malicious  prosecution  as  having 
occurred  in  the  month  of  May  and  not  in  September,  as  in- 
deed may  possibly  be  inferred  from  the  language  of  the  bill 
of  exceptions,  then  the  excluded  Evidence,  tending  to  prove 
that  in  September  the  plaintiff  had  done  such  acts  as  would 
afford  probable  cause  for  a  prosecution  against  him  for  an 
offence  similar  to  that  charged  in  the  prosecution  alleged  to 
be  malicious,  would  have  had  no  pertinency  to  the  case. 
No  part  of  the  evidence  is  in  the  record,  and  we  may,  there* 
fore,  assume  in  support  of  the  judgment,  that  the  evidence 
was  of  the  character  indicated.  It  is  certainly  clear  that 
actual  guilt  of  assault  and  battery  in  September  would  afford 
no  cause  for  a  prosecution  for  an  assault  and  battery  com- 
mitted in  May. 

There  have  been,  in  this  court,  many  applications  of  the 
rule,  that  a  judgment  will  not  be  reversed  unless  error  aflSrm- 
atively  appears.  Thus,  the  refusal  of  instruction3  to  a  jury 
which  state  the  law  correctly  will  not  reverse,  unless  it  ap- 
pears that  the  instructions  were  applicable  to  the  evidence; 
otherwise  it  will  be  presumed  that  they  were  not  Stump  v. 
Hart,  14  Ind.  438;  Coynerv,Lynde,  10  Ind.  282.  So,  where 
the  nature  of  the  evidence  does  not  appear,  instructions 
given  will  be  sustained  if  right  in  any  possible  state  of  facts. 
Id.  See,  also,  Manly  v.  Hubbard,  9  Ind.  230,  and  note  3.  In 
Blaney  v.  Findley,  2  Blackf.  338,  it  was  said,  "If  there  were 
any  facts  that  could  have  been  legally  before  the  court  that 
would  authorize  their  judgment,  we  are  bound  to  sustain  it." 
In  Rogersy,  Lamb,  3  Blackf.  155,  evidence  had  been  admitted 
below,  the  relevancy  of  which  did  not  appear  from  the 
record,  the  whole  evidence  not  being  incorporated.  Judge 
Blackford  said,  "  Circumstances  may  easily  be  conceived 
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of,  under  which  this  affidavit  was  admissible;  and,  in  support 
of  the  judgment  below,  we  must  presume  that  such  circum- 
stances existed'^ 

The  rule  is  wholesome*  It  leaves  little  room  to  the  party 
appealing  to  this  court  to  hope  to  obtain  a  reversal  by  omit- 
ting from  his  biU  of  exceptions  matter  essential  to  a  fair 
review  of  the  action  of  the  lower  coxnl;. 

Affirmedy  with  costs. 

ON   PETITION   FOR  A  REHEARING. 

Pettit,  J.— This  <:ase  was  decided  by  our  predecessors^ 
judges  of  this  court,  more  tiham  a  year  ago,  and  is  now  be- 
fore us  on  a  petition  for  rehearing.  Both  parties  have  pre- 
sented long  and  earnest  briefs,  and  after  a  careful  considera- 
tion of  them,  the  record,  original  briefs,  and  the  opinion  in 
the  case,  we  approve  of  the  latter,  and  overrule  the  petition. 
B.  F.  Gregory^  %  Harper^  and  %  McCabe^  for  appellant 
L.  T.  MUer  and  S  M.  Bittler^  for  appellee. 
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VvJiCncZj-^' Agreed  Statement  of  Evidenee.-^yfhcee  the  title  of  the  case  isgiTen 
in  an  agreement  that  certain  facts  shall  go  to  the  jury  as  admitted  without 
the  introduction  of  record  evidence  thereof,  and  this  is  signed  by  the  plain* 
tifis  and  some  of  the  defendants,  and  a  defendai]ft  whose  name  is  not  signed 
IS  present  in  court  and  does  not  object  to  the  introduction  of  the  agreement  in 
evidence,  lie  caamot  afterward  be  pennitted  to  make  the  objection. 

JmxnBEHT,^9PitAimt  i:e/ie/i^Fra$td.^^Witte  judgment  creditors  sue  to  re- 
cover of  the  defendant  the  value  of  property  fraudulently  sold  to  him  by  the 
judgment  debtor,  to  defeat  their  claims,  judgment  in  their  favor  cannot  be  ren- 
dered witliout  relief  fr6m  valuation  or  appraisement  laws. 

APPEAL  from  the  Fountain  Common  Pleas. 
BuBKiRK,  J.— This  action  was  brought,  by  George  Craw- 
ford and  thirty-six  others,  against  the  appellant,  Phillip  A. 
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B.  Kennedy,  Monroe  M.  Milford,  Phocian  S.  Hicks,  and 
John  H.  Hoffman.  The  complaint  averred,  in  substance,  tliat 
the  plaintiffs  had  obtained  separate  judgments  for  certain 
specified  sums  against  the  defendant  Kennedy;  that  execu- 
tions had  been  issued  thereon  and  returned  not  satisfied  for 
want  of  property  on  which  to  levy ;  that  the  said  Kennedy 
had  no  property  out  of  which  the  said  judgments  could  be 
made  in  whole  or  in  part;  that  the  said  judgments  were 
unsatisfied  in  whole  or  in  part;  that  the  said  Kennedy  was 
engaged  in  the  drug  business,  in  Attica,  Fountain  county, 
Indiana;  that  the  said  Kennedy  was  indebted  to  the  plain- 
tiffs for  goods  by  them  sold  to  him  in  the  said  business;  that 
the  said  Kennedy,  for  the  purpose  of  cheating  and  defraud- 
ing the  plaintifis  out  of  said  debts,  conspired,  combined,  and 
confederated  with  the  other  defendants,  and  made  a  fraudu- 
lent" transfer  of  the  said  stock  of  goods  and  the  fixtures  to 
the  said  other  defendants;  that  said  other  defendants  had  full 
knowledge  of  the  indebtedness  of  the  said  Kennedy  to  the 
plaintiffs,  and  of  his  intention  to  cheat  and  defraud  them,  and 
made  the  said  fraudulent  purchase  with  the  view,  and  for  the 
purpose  of  aiding  and  assisting  in  the  perpetration  of  the 
said  fraud;  that  the  said  defendants,  other  than  Kennedy, 
took  possession  of  the  said  stock  of  goods,  and  sold  and  dis- 
posed of  the  same,  and  converted  the  same  and  the  pro- 
ceeds thereof  to  their  own  use;  that  the  said  drugs 
were  of  the  reasonable  value  of  six  thousand  dollars;  that 
the  same  were  so  scattered  and  disposed  of  that  they  could 
not  be  identified  and  levied  upon ;  and  that  the  said  defend- 
ants never  paid  any  part  of  the  value  of  the  said  goods  to 
the  said  Kennedy  or  any  other  person.  The  prayer  of  the 
complaint  was  for  a  judgment  declaring  the  said  sale  to  be 
illegal  and  fraudulent  as  to  the  plaintiffs,  and  for  the  value 
of  the  said  goods  so  wrongfully  converted. 

All  the  defendants  answered  by  a  denial,  and  the  appel- 
lant filed  an  additional  paragraph,  alleging  that  he  had  pur- 
chased the  said  stock  of  goods  in  good  faith  and  for  a  valua- 
ble consideration. 
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The  cause  was  tried  by  a  jury,  who  found  for  Milford, 
Hicks  and  Hoffinan,  and  against  Kennedy  and  the  appel- 
lant. The  jury,  also,  in  answer  to  special  interrogatories, 
found  the  dates  and  amounts  of  the  judgments  in  favor  of 
the  plaintifis  and  against  Kennedy.  The  jury  also  found  the 
following  facts: 

19.  That  the  demands  of  the  plaintiffs  were  due  and  owing 
to  them,  on  or  before  the  ist  day  of  November,  1865. 

20.  That  all  of  the  demands  of  the  plaintiffs  were  reduced 
to  judgments,  and  that  executions  had  been  issued  thereon, 
and  returned  no  property  found  whereon  to  levy  before  the 
commencement  of  this  action. 

21.  That  Alexander  L.  Whitehall  knew,  when  he  took  the 
property  of  Philip  A.  B,  Kennedy,  mentioned  in  the  com- 
plaint, that  Kennedy  was  conveying  the  same  to  defraud  his 
creditors,  the  plaintiffs,  and  that  Whitehall  accepted  the  same 
with  intent  to  defraud  said  creditors. 

22.  The  property  received  by  Whitehall  from  Kennedy 
was  of  the  value  of  three  thousand  six  hundred  and  thirty- 
seven  dollars  and  eighty-seven  cents. 

23.  That  Kennedy  had  no  property,  either  real  or  pfer- 
sonal,  out  of  which  plaintifis'  claims  could  be  paid. 

The  court,  over  a  motion  for  a  new  trial,  rendered  judg- 
ment on  the  verdicts.  The  court  rendered  a  judgment  in 
favor  of  plaintiffs,  and  against  the  appellant,  foi^  three  thou- 
sand six  hundred  and  thirty-seven  dollars  and  eighty-seven 
cents,  and  that  the  same  should  be  collectible  without  relief 
from  the  valuation  or  appraisement  laws.  After  the  rendi- 
tion of  the  judgment,  the  appellant  moved  the  court  to 
modify  the  said  judgment  so  as  to  provide  that  the  same 
should  be  collected  with  relief,  which  motion  the  court  over- 
ruled. Proper  exceptions  were  taken  to  all  these  rulings. 
Whitehall  alone  appeals. 

Only  three  of  the  errors  assigned  can  be  considered  by 
this  court ;  first,  overruling  motion  for  a  new  trial ;  second, 
the  giving  of  instructions  one,  two,  and  three;  thirds  over- 
rulthg  motion  to  modify*  the  judgment 
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The  evidence  is  properly  in  the  record.  We  have  read 
and  duly  considered  all  the  evidence,  and  entertain  no  doubt 
that  the  findings  of  the  jury  were  fully  sustained  thereby. 
The  evidence  would  have  justified  a  finding  for  a  much  larger 
sum.  It  seems  to  us  that  the  appellant  should  be  entirely 
satisfied  with  the  general  verdict,  as  it  is  far  more  favorable 
than  he  had  any  right  to  expect  or  demand. 

But  it  is  maintained  that  there  was  no  evidence  as  to  the 
indebtedness  of  Kennedy  to  the  pkintiffs,  that  was  binding 
upon  the  appellant.    There  was  an  agreed  statement  of  facts 
which  was  read  in  evidence,  but  it  is  insisted  that  such  evi- 
dence was  only  binding  on  Hoffinan,  for  the  reason  that  it  was 
signed  only  by  him.    The  agreement  was  properly  entitled 
as  to  the  parties  and  the  court.     It  then  contains  an  agree- 
ment as  to  the  dates  and  amounts  of  the  judgments  in  favor 
of  the  plalntifTs  and  agaihst  Kennedy,  and  that  the  same  should 
be  read  in  evidence  in  the  place  of  the  records.     It  was  signed 
by  Buchanan  and  Davidson,  attorneys  for  plaintifis,  and  John 
H.  Hoifinan,  defendant.    The  appellant  was  in  court  in  per- 
son and  by  attorneys,  and  the  agreed  statement  of  facts  was 
read  in  evidence  without  objection.     If  the  appellant  had 
any  objection  to  the  admission  of  the  agreement  in  evidence, 
then  was  the  time  for  him  to  speak.     Having  remained  silent 
when  he  should  have  spoken,  it  would  be  a  fraud  upon  the 
court  below  and  the  plaintiffs,  and  a  reproach  to  the  adminis- 
tration of  justice,  to  permit  the  appellant,  for  the  first  time,  to 
insist  in  this  court  that  he  was  not  a  party  to  the  agreement. 
His  name  was  mentioned  in  the  agreement  as  a  party.    The 
agreement  was  made  by  the  parties  to  save  time  and  to  avoid 
the  production  of  the  record  evidence  of  thirty-seven  judg- 
ments, and  was  read  without  objection.    The  law,  as  well  as 
sound  morals,  requires  that  the  utmost  good  faith  should  be 
maintained  by  all  persons  engaged  in  the  administration  of 
justice.     When  an  agreement  is  once  made,  it  should  be 
honestly  and  faithfully  executed,  or  if  any  attorney  finds  that 
he  has  made  an  agreenient  prejudicial  to  the  interest  of  his 
client,  he  should  go  to  his  adversary  and  inform,  him  thai:  he 
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will  not  stand  by  his  agreement.  If  this  course  had  been 
pursued  in  this  case,  the  plaintifis  would  have  produced  the 
record  evidence,  but  it  was  not  done.  The  appellant  and  his 
attorneys  remained  silent  and  permitted  the  agreement  to  be 
read  without  objection.  His  objection  cannot  be  heard  in 
this  court.  We  are  of  the  opinion  that  the  agreement  is  prop- 
erly in  the  record. 

We  have  examined  the  instructions  given  and  those  re- 
fusedy  and  are  of  the  opinion  that  the  court  committed  no 
error  in  either  giving  pr  refusing  to  give  instructions.  The 
counsel  for  the  appellant  has  failed  to  point  out  any  objec- 
tion to  the  instructions  given  by  the  court;  nor  have  they 
urged  any  reason  or  referred  to  any  authority  to  show  that 
the  court  erred  in  refusing  to  instruct  as  requested.  Under 
these  circumstances  we  do  not  feel  called  upon  to  set  out 
the  instructions,  or  vindicate  the  action  of  the  court  below. 
We  are  of  the  opinion  that  the  court  committed  no  error  in 
overruling  the  motion  for  a  new  trial. 

The  third  error  assigned  calls  in  question  the  correctness 
of  that  portion  of  the  judgment  which  directs  the  sale  of 
property  without  appraisement. 

The  appellees  attempt  to  support  the  judgment  on  two 
grounds;  first,  that  the  claims  in  favor  of  plaintiffs  and 
against  Kennedy  waived  the  appraisement  laws,  and  that  the 
judgments  rendered  thereon  directed  a  sale  without  appraise- 
ment; second,  that  section  456,  2  G.  &  H.  244,  provides, 
that  "property  conveyed  by  a  debtor  with  intent  to  hinder, 
delay,  or  defraud  creditors  shall  be  sold  without  appraise- 
ment." 

If  this  proceeding  had  been  to  set  aside  the  sale  of  the 
property  by  Kennedy  to  the  appellant  as  fraudulent,  and 
that  the  same  should  be  subjected  to  sale  to  satisfy  the  judg- 
ments of  the  plaintiffs,  there  would  be  no  doubt  that  the 
specific  property  so  fraudulently  sold  would  be  sold  without 
appraisement ;  but  this  is  an  action  to  recover  the  value  of 
the  property  wrongfully  converted  by  the  appellant;  and  we 
are  of  the  opinion  that  the  provision  of  the  statute,  in  refer- 
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ence  to  the  'property  fraudulently  conveyed,  cannot  be  ex- 
tended to  a  personal  judgment  for  the  wrongfful  conversion 
of  .property  fraudulently  sold. 

The  general  rule  is,  that  property  shall  be  sold,  on  a 
judicial  sale,  with  appraisement.  It  requires  an  express 
agreement  to  waive  the  appraisement,  except  as  otherwise 
provided  by  law.  It  is  provided  by  section  fifteen  of  an 
act  concerning  promissory  notes,  etc.,  2  G.  &  H.  659,  that, 
"upon  any  instrument  of  writing,  made  within  this  State,  or 
elsewhere,  containing  a  promise  to  pay  money  without  re- 
lief from  valuation  laws,  judgment  shall  be  rendered  and 
execution  had  accordingly." 

The  judgments  in  favor  of  plaintifis  and  against  Kennedy 
are  only  evidence  of  the  indebtedness.  The  appellant  was 
not  a  party  to  them,  and  is  not  concluded  by  them.  The 
execution  will  not  be  issued  on  said  judgments,  but  on  the 
one  against  appellant.  There  was  no  agreement  on  his  part 
to  waive  appraisement,  and  we  are  of  the  opinion  that  the 
court  erred  in  directing  a  sale  without  appraisement. 

But  we  do  not  think  that  for  this  error  a  new  trial  should 
be  granted.  The  justice  of  the  case  does  not  require  it. 
The  error  can  be  corrected  by  this  court.  Sucb  was  the 
course  pursued  by  this  court  in  the  case  of  TJie  Cincinnati^ 
Peru^  and  Chicago  Railroad  Company  v.  Walker,  14  Ind.  364. 

That  portion  of  the  judgment  which  directs  that  the  same 
should  be  collected  without  appraisement  is  reversed,  with 
costs,  and  as  to  the  residue  of  the  judgment,  it  is  affirmed. 

A.  A,  Rice  and  M.  M.  MUford,  for  appellant. 

T.  R  Davidson  and  %  Buchanan,  for  appellees. 
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iMDGUSKl.^-Correciion, — ^Where  a  judgment  by  default  has  been  entered  for  a 
sum  too  small,  as  appears  on  the  face  of  the  papers,  through  an  error  of  the 
clerk,  the  judgment  may  be  corrected,  on  motion,  at  a  subsequent  term,  al- 
though the  amount  for  which  it  has  been  erroneously  entered  has  been  paid. 

APPEAL  from  the  Cass  Common  Pleas. 

Downey,  J. — ^The  appellees  sued  the  appellant  on  a  prom- 
issory note  for  five  hundred  dollars,  made  on  the  6th  day  of 
November,  1865,  payable  on  or  before  the  25th  day  of  De- 
cember, 1867,  with  interest  from  date,  admitting,  in  the  com- 
plaint, that  he  had  paid  one  hundred  dollars  of  the  amount 
thereof.  Judgment  by  default  was  rendered  on  the  27th  day 
of  July,  1869,  for  one  hundred  and  five  dollars  and  eighty- 
three  cents.  On  the  6th  day  of  August,  1 869,  which  was 
during  the  same  term  of  the  court,  the  defendant  moved  the 
court  to  set  aside  the  default,  and  in  his  affidavit  stated  that 
he  had  paid  on  the  note  one  hundred  and  twenty  dollars. 
He  also  had  filed  answers  to  interrogatories,  which  had  been 
filed  with  the  complaint;  and  in  answer  to  a  question  as  to 
whether  he  had  ever  paid  any  more  on  the  note  than  the  one 
hundred  dollars  indorsed  thereon,  he  said  he  had  made  pay- 
ments, in  property,  over  and  above  the  one  hundred  dollars 
indorsed  on  the  note,  but  could  not  state  the  time  or  place, 
nor  did  he  name  the  articles  in  which  he  had  made  the  pay- 
ments.   The  court  overruled  the  motion. 

At  the  July  term,  1 870,  the  plaintiffs  moved  the  court, 
upon  a  written  motion,  to  amend  the  judgment  as  to  the  * 
amount,  alleging  that  there  was  due  on  the  note,  at  the  date 
of  the  judgment,  five  hundred  and  five  dollars  and  eighty- 
three  cents,  and  that  the  clerk  of  the  court,  by  mistake, 
entered  up  judgment  for  one  hundred  and  five  dollars  and 
eighty-three  cents  only,  four  hundred  dollars  less  than  the 
plaintiffs  were  entitled  to  recover. 

The  defendant  appeared  to  the  motion,  and  filed  a  demur- 
rer thereto,  as  the  record  recites,  which  was,  on  motion  of 
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the  plaintiffs,  stricken  out,  and  a  demurrer  is  copied  into  the 
record  by  the  clerk,  but  it  is  not  made  part  of  the  record  by 
bill  of  exceptions.  This  is  the  first  error  assigned.  Under 
repeated  decisions  of  this  court,  we  cannot  judicially  notice 
a  pleading  which  has  been  stricken  out,  merely  because  the 
clerk  has  copied  it  into  the  record.  It  must  be  replaced  in 
the  record  by  bill  of  exceptions.  Hi/l  v.  yamieson,  i6  Ind. 
125 ;  Searlv.  Smith,  15  Ind.  23;  Urtan  v.  Luckey^  17  Ind.  213. 
But  if  the  demurrer  was  properly  in  the  record,  and  the 
question  as  to  the  right  of  the  defendant  to  demur  to  the 
motion  was  before  us,  see  Goodwine  v.  Hedrick^  29  Ind  383 ; 
Jenkins  v.  Lon£^,  23  Ind.  460. 

The  court  heard  the  evidence  and  made  the  desired  cor* 
rection  in  the  judgment.  The  defendant,  without  any  mo- 
tion for  a  rehearing  of  the  matter,  excepted,  set  out  the  evi- 
dence in  a  bill  of  exceptions,  and  appealed  to  this  court  It 
is  alleged  that  the  court  erred  in  allowing  evidence  which 
was  not  a  part  of  the  record ;  in  permitting  the  plaintiffs  to 
introduce  irrelevant  testimony;  in  allowing  tiie  introduction 
of  oral  evidence ;  in  sustaining  the  motion  to  correct  the 
judgment;  and  in  permitting  the  judgment  to  be  amended 
after  it  had  been  paid  and  satisfied. 

It  is  as  clear  as  mathematics  can  make  it,  that  the  plaintiffs 
were,  upon  the  complaint  and  default,  entitled  to  a  judgment 
for  the  amount  of  the  note,  less  the  one  hundred  dollars 
credited  on.it,  which  was  five  hundred  and  five  dollars  and 
eighty-three  cents.  The  default  admitted  the  &cts  set  out  in 
the  complaint,  and  a  calculation,  which  the  court  or  the 
clerk  under  its  direction  was  authorized  to  make,  would  have 
shown  the  amount  for  which  judgment  should  have  been 
rendered.  The  endorsement  on  die  note  shows  that  the  pay- 
ment of  one  hundred  dollars  was  made  on  the  21st  day  of 
January,  1868.  The  entty  on  the  judge's  docket  shows  that 
the  amount  of  the  judgment  was  one  hundred  and  five  dol- 
lars and  eighty-three  cents;  but  this  only  shows  that  the  mis- 
take was  common  to  the  clerk  and  judge,  or  that  it  originated 
with  the  entry  by  the  judge  and  was  perpetuated  by  the 
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clerk  in  entering  up  the  judgment.  It  was,  in  either  case, 
the  mistake  of  the  clerk.  But  counsel  for  the  plaintiffs  testi- 
fies that  he  calculated  the  amount  due  on  the  note,  and 
handed  the  note  to  the  clerk.  The  original  note  given  in 
evidence  has  this  memorandum  on  it  The  fact  that  the  de- 
fendant had  paid  the  one  hundred  and  five  dollars  and  eighty- 
three  cents  would  be  no  objection  to  the  correction  of  the 
judgment  He  would  have  that  much  less  to  pay  after  the 
judgment  was  corrected.  Although  counsel  for  the  appel- 
lant have  made  an  extensive  and  ingenious  argument  in 
favor  of  their  side  of  the  case,  we  cannot  see  the  least  merit 
on  their  client's  side  of  the  controversy.  The  case  is  much 
like  that  of  Jenkins  v.  Long^  supra.  If  there  is  any  diflfer- 
ence,  it  is  in  favor  of  the  case  under  consideration. 

Judgment  affirmed,  with  costs. 

27.  B^  McConnell  and  H.  C,  Thornton^  for  appellant 

A,  M.  Flory^  for  appellees. 
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Agricultural  College. — Donations  by  Counties  for  Location, — Want  of 
Power,— Ratification,^Siatui€S.^Ovk  the  14th  of  Ja&uaiy,  1869,  no  board  of 
c(»mnissioners  of  any  of  the  counties  of  this  State  possessed  the  power  to 
make  a  donation  for  the  purpose  of  securing  the  location,  within  their  juris- 
diction, of  the  agricultural  college,  contemplated  in  the  passage  of  the  act  of 
Congress  of  July  2d,  1862,  and  the  act  of  the  l^islature  of  this  State,  of 
March  6th,  1865.  But  when  an  order  was  passed  by  any  board  of  county  com- 
missioners, making  an  appropriation  for  that  purpose,  the  order  was  not  void, 
but  was  capable  of  ratification  by  the  legislature. 

Same. — Such  an  order,  passed  by  the  Board  of  Commissioners  of  Tippecanoe 
county  on  the  14th  day  of  January;  1869,  was  ratified  and  rendered  valid  by 
(he  act  of  the  legislature  of  IvKay  6th,  1869,  accepting  the  donation  and  locating 
the  college  in  that  county. 

Same. — Ty-easurer.-^Warrant.'-Interest.—Vihen  a  warrant  was  issued  by  the 
auditor  of  that  county  upon  the  treasurer,  for  an  instalment  of  money  due 
under  said  order,  it  was  the  duty  of  the  treasurer  to  pay  the  same,  if  there 


-w 

TftS 

lao 

489 

lao 

447 

37 

155 

147 

490 

1  37 

155 

152 

210 

152 

811 

152 

217 

152 

218 

IS6  SUPREME  COURT  OF  INDIANA. 

Marks,  Treasurer  of  Tippecanoe  Co.,  v.  The  Trustees  of  Purdue  University. 

were  sufficient  funds  for  that  purpose,  or  if  there  were  not,  to  indorse  on  such 
order  "  not  paid  for  want  of  funds,"  and  the  instalment  would  bear  interest 
from  that  date,  although  the  order  of  the  board  provided  for  the  payment  of 
the  sum  donated,  in  five  yearly  instalments,  without  interest. 

Same. — Local  Object, — Taxation, — Comtihttion, — ^An  obligation  entered  into 
by  the  county,  for  the  purpose  of  securing  such  location  of  the  college,  is 
solely  a  county  purpose,  local  in  its  nature,  and  properly  assessed  and  col- 
lected as  are  taxes  for  other  county  purposes.  Such  taxation  is  under  the 
general  law,  and,  therefore,  the  act  of  the  legislature  ratifjring  the  donation  is 
not  in  conflict  with  article  4,  section  22,  of  the  state  constitution^  on  the  sub- 
ject of  special  or  local  legislation,  nor  with  article  10,  section  i,  requiring  a 
uniform  and  equal  rate  of  assessment  and  taxation. 

Same. — Consideration, — Benefits. — The  benefits  conferred  on  the  county,  of  a 
local  character,  were  sufficient  consideration  for  the  promise  to  pay  for  the 
location  of  the  college  within  its  limits. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

WoRDEN,  C.  J. — On  the  2d  of  July,  1 862,  an  act  of  Con- 
gress was  approved,  by  which  it  was  provided,  "that  there  be 
granted  to  the  several  states,  for  the  purposes  hereinafter  men- 
tioned, an  amount  of  public  land,  to  be  apportioned  to  each 
state  a  quantity  equal  to  thirty  thousand  acres  for  each  sen- 
ator and  representative  in  Congress  to  which  the  states 
are  respectively  entitled  by  the  apportionment  under  the 
census  of  i860." 

The  purpose  declared  was  "the  endowment,  support,  and 
maintenance  of  at  least  one  college  where  the  leading  ob- 
ject shall  be,  without  excluding  other  scientific  and  classical 
studies,  and  including  military  tactics,  to  teach  such  branches 
of  learning  as  are  related  to  agriculture  and  the  mechanic 
arts,  in  such  manner  as  the  legislatures  of  the  states  may 
respectively  prescribe,  in  order  to  promote  the  liberal  and 
practical  education  of  the  industrial  classes  in  the  several 
pursuits  and  professions  of  life." 

On  March  6th,  1865,  the  legislaturie  of  the  State  of  Indi- 
ana passed  an  act  accepting  and  claiming  the  benefits  of 
the  provisions  of  said  act  of  Congress,  assenting  to  all  the 
conditions  and  provisions  thereof.     3  Ind.  Stat.  8. 

On  the  14th  of  January,  1869,  the  board  of  commis- 
sioners of  Tippecanoe  county  made  the  following  order: 
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**  Come  now,  John  Rosser,  Martin  L.  Pierce,  H.  T.  Sample, 
Adams  Earl,  O.  W.  Pierce  and  others,  and  present  their  peti- 
tion, which  reads  as  follows,  to  wit:  'To  the  Honorable 
Board  of  Commissioners  of  Tippecanoe  County,  Indiana. 
The  undersigned  citizens,  deeming  it  greatly  to  the  interest 
of  the  county  of  Tippecanoe  to  secure  the  location  of  the 
agricultural  college  within  the  said  county,  and  believing 
that  the  same  might  be  obtained  if  your  honorable  board 
would  pass  an  order  proffering  to  make  a  liberal  donation  to 
said  college  (naming  the  amount  in  the  order)  in  case  of  its 
location  here,  would  respectfully  j)etition  your  honors  to 
pass  such  order  without  delay/  Whereupon  it  is  ordered  by 
the  board  that  the  sum  of  fifty  thousand  dollars,  to  be  paid 
in  five  annual  instalments  of  ten  thousand  dollars  each,  with- 
out interest,  be,  and  the  same  is  hereby  donated,  and  the 
same  to  be  paid  out  of  the  treasury  of  said  county  for  the 
purpose  of  securing  the  location  of  the  agricultural  college 
in  said  county,  said  payments  to  begin  one  year  from  the 
date  of  the  location  of  said  college." 

On  May  6th,  1869,  an  act  of  the  legislature  was  approved, 
accepting  certain  donations  offered,  including  that  of  Tippe- 
canoe county,  locating  the  college  in  that  county,  and  nam- 
ing it  the  "Purdue  University."     3  Ind.  Stat.  I2. 

In  order  to  a  clear  understanding  of  the  questions  in- 
volved, we  here  set  out  such  portions  of  the  statute  last 
cited  as  bear  upon  them. 

"Sec.  I.  Be  it  enacted  by  the  general  assembly  of  the 
State  of  Indiana,  that  the  donations  oflered  by  John  Purdue, 
as  set  forth  and  communicated  to  the  present  general  assem- 
bly in  the  message  of  the  governor,  on  the  i6th  day  of  April, 
1 869,  and  the  donations  offered  by  the  county  of  Tippecanoe, 
and  the  trustees  of  the  Battle  Ground  Institute,  and  the 
trustees  of  the  Battle  Ground  Institute  of  the  Methodist  Epis- 
copal church,  as  set  forth  and  communicated  to  the  general 
assembly  at  its  last  session,  in  the  message  of  the  governor 
of  the  27th  day  of  January,  1869,  be,  and  the  same  are  here- 
by accepted  by  the  State  of  Indiana. 
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**  Sec.  2.  The  college  contemplated  and  provided  by  the 
act  of  Congress^  approved  July  2d,  1862,  entitled  'an  act  do- 
nating public  lands  to  the  several  states  and  territories  which 
may  provide  colleges  for  the  benefit  of  agriculture  and  the 
mechanic  arts/  is  hereby  located  in  Tippecanoe  county,  at 
such  point  as  may  be  determined  before  the  1st  day  of  Jan- 
uary, 1870,  by  a  majorify  vote  of  the  trustees  of  the  Indiana 
Agricultural  College;. and  thok  &ith  of  flie  State  is  hereby 
pledged  that  the  location  so  made  shall  be  permanent. 

**  Sec.  3.  In  consideration  of  the  said  donation  by  John 
Purdue,  amounting  to  one  hundred  and  fifty  thousand  dol* 
lars,  and  of  the  further  donation  of  one  hundred  acres  of 
land  appurtenant  to  the  institution,  and  on  condition  that  the 
same  be  made  efiectual,  the  said  institution,  from  and  after 
the  date  of  its  location  as  aforesaid,  shall  have  the  name  and 
style  of  *  Purdue  University,'  and  the  &ith  of  the  State  is 
hereby  pledged  that  said  name  and  style  shall  be  the  perma- 
nent designation  of  said  institution,  without  addition  thereto 
or  modification  thereof. 

*'Sec.  6.  This  act  shall  be  subject  to  future  amendment 
or  repeal,  except  so  far  as  it  provides  for  the  acceptance  of 
donations,  the  location  of  the  college,  and  the  name  and 
style  thereof,  and  the  rights  and  privileges  conferred  upon 
John  Purdue." 

On  June  7th,  ^870,  the  auditor  of  Tippecanoe  county 
issued  his  order  or  warrant,  directed  to  the  treasurer  of  the 
county,  requiring  the  latter  to  pay  to  the  treasurer  of  the 
university  ten  thousand  dollars  "for  the  first  instalment  of 
appropriation,  made  January  14th,  1869."  The  warrant  be- 
ing presented  to  the  county  treasurer  for  payment,  he  re- 
fused either  to  pay  the  same,  or  endorse  thereon  "  not  paid  for 
want  of  funds.'* 

This  action  was  instituted,  by  way  of  mandate,  to  compel 
payment  of  the  warrant.  Judgment  below  for  the  appellee, 
the  university. 

Besides  the  main  question  in  the  cause,  whether  the  boar^ 
of  commissioners  had  the  power  to  make  the  order  in  qties- 
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tion,  some  other  objections  of  a  more  technical  character 
are  made  to  the  proceedmgs  below.  It  is  objected  that  the 
affidavit  did  not  show  that  there  were  funds  in  the  treasury, 
with  which  to  pay  the  warrant.  This,  we  think,  was  not 
necessarj'.  The  appellee  had  the  right  to  have  the  warrant 
paid  if  there  were  funds  for  that  purpose,  and  if  not,  to  have  it 
indorsed,  "  not  paid  for  want  of  funds."  i  G.  &  H.  641,  sec,  8. 
But  the  appellant  insists  that  no  such  indorsement,  thereby 
putting  the  order  upon  interest,  should  be  made,  for  the  rea- 
son that  by  the  terms  of  the  order  making  the  donation,  the 
instalments  were  to  be  paid  without  interest.  The -fair  con- 
struction of  the  order  of  the  board  is,  as  we  think,  that  none 
of  the  several  instalments  should  bear  interest  until  they  re- 
spectively became  due*  After  an  instalment  became  due, 
and  a  warrant  was  issued  for  it,  if  it  could  not  be  paid  for 
want  of  funds,  we  see  no  reason  why  it  should  not  bear  in- 
terest like  any  other  county  order  not  paid  for  want  of  funds. 
It  may  be  observed  that  it  was  shown,  on  the  hearing,  that 
there  were  funds  in  the  treasury  for  the  payment  of  the  order. 

Again,  it  is  claimed  that  the  college  had  not  been  located 
in  Tippecanoe  county,  and,  therefore,  that  no  instalment  of 
the  donation  had  become  due.  We  have  seen  by  the  statute 
above  set  out,  passed  more  than  a  year  before  the  issuing  of 
the  warrant  in  question,  that  the  college  was  not  only  located 
in  Tippecanoe  county,  but  the  legislature  failed  to  reserve 
the  right  to  change  the  location  by  way  of  repeal  or  amend- 
ment, and  pledged  the  faith  of  the  State  that  the  location 
should  be  permanent.  The  precise  point  in  Tippecanoe 
county,  at  ivhich  the  college  should  be  located,  was  not  de- 
termined by  the  act  above,  set  forth ;  that  was  left  to  the  de- 
termination of  the  trustees,  etc 

The  order  of  the  board  of  commissioners  making  the  do- 
nation did  not  require  the  college  to  be  located  at  any  par- 
ticular point  in  the  county,  but  simply  *' in  said  county." 
The  act  clearly  established  the  location  in  the  county. 

We  come  to  the  question  as  to  the  power  of  the  board  to 
make  the  order. 
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No  statute  has  been  cited,  and  we  are  not  aware  of  the 
existence  of  any,  in  force  at  the  time,  that  authorized  the 
making  of  the  order.  It  follows  that  the  order  was  made 
without  legislative  authority.  Still  it  was  not  void  in  that 
absolute  sense  that  made  it  incapable  of  ratification.  If  a 
party,  without  authority,  but  professing  to  act  as  the  agent 
of  another,  does  an  act  in  the  name  of  his  supposed  princi- 
pal, the  act  is  not  absolutely  void,  but  may  be  ratified  by  the 
supposed  principal,  and  when  so  ratified  it  is  as  valid  as  if 
the  pretended  agent  had  had  full  authority  when  the  act  was 
done.  That  an  order  of  the  board  of  commissioners,  made 
without  authority  of  law,  may  be  ratified  and  rendered  valid 
and  effectual,  is  established  by  the  numerous  cases  in  this 
court  upholding  the- act  of  March  3d,  1865,  3  Ind.  Stat. 
565,  legalizing  bonds,  orders,  and  appropriations  made  for  the 
purpose  of  procuring  or  furnishing  volunteers  and  drafted 
men,  etc. 

Has  there  been  such  a  ratification  by  the  legislature  in  the 
case  under  consideration?  This  question  must  be  answered 
in  the  affirmative,  unless  we  are  to  impute  to  the  legislature 
bad  faith,  as  well  as  the  absurdity  of  inserting  a  clause  in 
the  statute  above  set  out  utterly  destitute  of  meaning  or 
significance.  It  is  enacted  in  the  first  section,  ''that  the 
donations  offered  by  John  Purdue  *  *  *  and  the  dona- 
tions offered  by  the  county  of  Tippecanoe  *  *  *  ^g  and 
the  same  are  hereby  accepted  by  the  State  of  Indiana." 
Did  the  legislature,  amidst  the  struggle  of  other  portions  of 
the  State  to  procure  the  location  of  tiie  college,  and  under  the 
pretence  of  accepting  the  donation  offered  by  Tippecanoe 
county,  intend  to  favor  that  county  with  the  location,  and  at 
the  same  time  let  her  escape  payment  of  the*  proffered  dona- 
tion on  the  ground  that  her  commissioners  had  not  the 
authority  to  make  it?  No  such  design  can  legitimately  be 
imputed  to  a  co-ordinate  department  of  the  government 
without  cogent  and  conclusive  reasons.  None  such  exist  in 
the  case.  The  acceptance  of  the  donation  necessarily  im- 
plies the  power  to  make  it,  and  is  as  perfect  a  legidatrve 
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ratification  of  the  act  of  offering  it  to  could  be  a  law  ratify- 
ing it  in  express  terms.  This  must  be  construed  to  have 
been  th^  intention  of  the  legislature ;  otherwbe  that  portion 
of  the  law  accepting  the  donation  of  Tippecanoe  county- 
would  be  meaningless  and  inoperative.  We  conclude,  there- 
fore, that  the  proceedings  of  the  board  in  making  the  order 
in  question  were  ratified  and  made  valid  by  the  legislature, 
unless  some  defect  existed  in  the  power  of  the  legislature  to 
make  such  ratification. 

Treating  the  law  as  being  an  intended  ratification  of  the 
proceedings  of  the  board  of  commissioners,  two  objections 
are  made  thereto ;  first,  that  it  requires  local  taxation  for  a 
state  purpose ;  and,  second,  that  it  is  a  special  law  and  not 
of  uniform  operation. 

The  sole  object  and  purpose  of  the  donation  was  to  secure 
the  location  of  the  college  in  Tippecanoe  county,  as  may  be 
gathered  from  the  petition  filed  before  the  board  and  the 
action  of  the  board  thereon. 

It  does  not  appear  that  the  donation  was  made,  as  is 
argued  by  counsel  for  the  appellant,  to  aid  in  the  erection  of  a 
college  building,  which  it  was  the  duty  of  the  State  to  erect 
and  maintain.  It  may  be  conceded  that  the  college  or  uni- 
versity is  a  state  institution;  and  the  question  arises  whether 
taxes  may  be  assessed  in  a  county  to  liquidate  a  debt  con- 
tracted by  the  county  in  securing  the  location  of  such  state 
institution  in  the  county;  for  if  not,  the  debt  cannot  be 
valid. 

The  constitution  provides,  art.  4,  sec.  22,  that  ''the  gen- 
eral assembly  shall  not  pass  local  or  special  laws,  in  any  of 
the  following  enumerated  cases ;  that  is  to  say  *  *  *  for 
the  assessment  and  collection  of  taxes  for  state,  county, 
township,  or  road  purposes." 

**  Section  23.  In  all  the  cases  enumerated  in  the  preceding 
section,  and  in  all  other  cases  where  a  general  law  can  be 
made  applicable,  all  laws  shall  be  general,  and  of  uniform 
operation  throughout  the  state.'' 
Vol.  XXXVII.— u 
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While  the  university^  is  a  state  institution,  and  every  citi- 
zen will  have  an  equal  right,  under  the  same  circumstances, 
to  avail  himself  of  its  privileges,  still  the  location  of  it  in  a 
given  county  will,  doubtless,  confer  upon  that  county  many 
local  benefits  of  pecuniary  value.  The  parents  of  the  county 
can  send  their  sons  and  perhaps  their  daughters  to  the  col- 
lege to  be  educated,  at  a  less  expenditure  of  time  and  money 
than  would  be  incurred  if  it  were  situated  at  a  more  remote 
point  in  the  State.  The  college,  with  its  professors,  tutors, 
attendants,  and  students,  will  probably  diffuse  much  more 
money  throughout  the  community  than  would  otherwise  cir- 
culate. It  may  also  add  to  the  educated  and  intelligent  pop- 
ulation of  the  place,  and  be  the  means  of  stimulating  the 
industiy  and  increasing  the  wealth  and  moral  worth  of  the 
community,  thereby  enhancing  the  attractions  of  society  and 
the  value  of  property. 

There  may  be  other  and  greater  local  benefits  than  those 
above  glanced  at 

Now,  it  seems  to  us,  that  taxes  collected  to  discharge  an 
obligation  entered  into  by  the  county,  solely  for  the  purpose 
of  securing  the  location  of  the  college  in  that  county,  can- 
not be  said^  in  any  just  sense,  to  be  collected  for  any  state 
purpose.  On  the  contrary,  they  are  solely  for  a  county  pur- 
pose. Were  they  for  state  purposes,  they  would  have  to  be 
assessed  uniformly  throughout  the  State,  in  accordance  with 
section  i  of  article  lo  of  the  constitution. 

The  fact  that  the  college  is  a  state  institution  cannot 
change  the  character  or  nature  of  the  transaction.  Railroads 
are,  in  some  sense,  state  institutions ;  and  yet  local  subscrip- 
tions by  counties  and  cities  are  upheld.  Highways  and 
streets  are  state  institutions,  to  the  proper  use  and  enjoyment 
of  which  all  citizens  have  an  equal  right;  yet  local  taxation, 
to  improve  and  keep  them  in  order,  is  constantly  maintained. 
The  taxation  required  being  merely  for  a  county  purpose, 
the  provisions  of  section  i  of  article  ip  are  complied  with  if 
the  taxes  are  uniform  throughout  the  county.  Bright  v. 
McCuUough,  27  Ind.  223;  Palmer  w.  Stumph^  29  Ind.  329. 


NOVEMBER  TERM,  1371.  163 

Marks,  Treasurer  of  Tippecanoe  Co.,  v.  The  Trustees  of  Purdue  University. 

The  constitution,  in  section  twenty-two  of  article  four, 
above  quoted,  does  not  inhibit  the  passing  of  local  or  special 
laws  whereby  a  debt  may  be  contracted  by  a  county.  It 
dimply  inhibits  the  passage  of  5uch  laws  for  the  assessment 
and  collection  of  taxes  for  the  purposes  named  therein. 

The  law  under  consideration  is  not  one  for  the  assessment 
and  collection  of  taxes.  It  is  4simply  a  law,  so  far  as  the 
point  under  consideration  is  concerned,  to  ratify  and  accept 
the  donation  offered  by  Tippecanoe  county. 

There  needs  to  be  no  spedal  or  local  law  to  enable  the 
county  to  raise  the  funds  necessary  to  meet  her  obligation. 
The  general  law  is  ample  for  that  purpose,  i  G.  &  H.  249, 
sec.  13;  id.  6^  sec.  i. 

It  remains  to  inquire  whether  the  law  in  question  is  objec- 
tionable as  being  local  or  special,  when  a  general  law  could 
have  been  made  applicable;  or,  in  other  words,  whether  it 
violates  section  twenty^ree  above  quoted.  The  subject  of 
the  law  was  local,  and  where  such  is  the  case,  the  objection 
cannot  prevail.  Cas/t  v.  T/te  Auditor  of  Clark  Co.^  7  Ind. 
527 ;  Stocking  v,  TJie  Staie^  7  Ind.  326.  The  college  could 
have  but  one  location;  and  but  one  county  could  have  act- 
ually made  a  donation  on  condition  of  its  location  therein, 
as  the  condition  could  only  have  been  performed  as  to  pne 
county.    The  case  &dls  clearly  within  those  above  cited. 

There  are  numerous  laws  found  in  the  statute  book,  that 
may,  in  some  sense,  be  said  to  be  local  or  special,  but  which 
are  upheld.  Thus  there  are  laws  creating  criminal  courts  in 
particular  counties.     3  Ind.  Stat.  172,  etseq. 

In  Gentile  v,  TIu  State,  29  Ind  409,  it  was  decided  by  this 
court  that  it  was  exclusively  for  the  legislature  to  judge 
whether  a  law  on  any  given  subject,  not  enumerated  in  sec- 
tion twenty-two,  could  be  made  applicable  to  the  whole 
State.  On  this  point  we  find  it  unnecessary  to  express  any 
opinion,  as  we  are  satisfied  that  no  valid  objection  to  the  law 
exists. 

There  can  be  no  doubt,  on  general  principles,  that  the  loca- 
tion of  the  college  in  Tippecanoe  county  was  a  su£ficient 
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consideration  to  support  the  promise  on  the  part  of  the 
county.  The  offer  on  the  part  of  the  county,  and  its  accept- 
ance by  the  legislature,  together  with  the  location  of  the  col- 
lege in  Tippecanoe  county,  constitvted  a  valid  and  binding 
contract. 

We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

G.  O.  Behm  and  A,  O.  Behm,  for  appellant. 

H.  W.  Chase,  %  A.  Wilstack,  y.  R.  Coffrvtk,  T.  B.  Ward, 
and  y.  A.  Stein,  for  appellees. 


Bush  v.  Bush,  ^ 

Divorce. — Custody  of  Children. — In  granting  a  divorce,  the  court  has  the  power 
to  decree  the  custody  of  the  minor  children,  or  any  of  them,  to  the  party  most 
suitable,  considering  the  sex  and  age  of  the  children  and  qualification  of  the 
parties. 

Same. — Provision  for  Children, — It  is  the  duty  of  the  court  oa  grantiog  a  divorce, 
where  there  is  property,  to  make  reasonable  provision  for  the  care  and  cus' 
tody  of  any  children  of  the  marriage. 

Same. — Alimony, — ^Where  there  is  an  estate  of  twenty  thousand  dollars,  accn- 
midated  during  the  marriage  by  the  joint  efforts  of  husband  and  wife,  a  fourth 
in  value  given  to  the  wife  is  not  unreasonable,  where  the  .divorce  is  granted 
for  the  misconduct  of  the  husband. 

APPEAL  from  the  Boone  Common  Pleas. 

BusKiRK,  J. — ^The  appellant  filed  a  complaint  in  the  court 
below  against  the  appellee  for  a  divorce.  The  appellee  an- 
swered the  complaint  by  a  denial,  and  filed  a  cross  complaint 
for  divorce,  alimony,  and  the  custody  of  the  female  minor 
children.  The  appellant  denied  the  allegations  of  the  cross 
complaint 

The  cause  was  tried  by  the  court,  and  resulted  in  a  finding 
in  favor  of  the  appellee  upon  the  charges  of  misconduct 
contained  in  the  original  complaint,  and  that  the  appellant 
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had  been  guilty  of  cruelty  toward  his  wife,  axid  that  she  was 
•entitled  to  a  divorce  therefor.  The  court  decreed  a  divorce 
to  the  appellee^  and  gave  her  the  care  and  custody  of  the 
four  female  n:unor  children,  and  gave  the  appellant  the  care 
and  custody  of  a  minor  son.  The  court  also  decreed  the 
appellee  five  thousand  dollars  of  alimony,  and  one  hundred 
dollars  a  year  for  each  of  the  children  placed  in  the  care  of 
the  appellee,  until  they  should  respectively  arrive  at  the  age 
of  eighteen,  subject  to  any  modification  that  might  be  made 
upon  application  of  either  party. 

The  court  overruled  a  motion  for  a  new  trial,  to  which 
the  appellant  excepted 

The  first  error  to  which  our  attention  has  been  called  is 
the  action  of  the  court  in  overruling  a  motion-  to  strike  out 
parts  of  the  cioss  complaint,  but  the  question  is  not  pre- 
sented by  a  bill  of  exceptions,  and,  therefore,  constitutes  no 
part  of  the  record,  and  no  error  can  be  assigned  thereon. 

The  next  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial  It  i&  earnestly  maintained  that  such  ruling 
was  erroneous  for  several  reasons: 

First,  that  the  finding  of  the  court  was  not  sustained  by, 
but  was  contrary  to,  the  evidence. 

The  evidence  is  properly  in  the  record.  It  covers  seventy- 
four  pages.  We  have  read  it  with  great  care  and  attention, 
as  we  have  the  very  able  and  lengthy  briefs  of  the  counsel, 
and  we  are  entirely  satisfied  that  the  finding  of  the  court 
«pon  the  question  of  divorce  is  fully  sustained  by  the  evi- 
dence. We  have  not  deemed  it  necessary  to  set  out,  in  this 
opinion,  the  charges  made  against  each  other  by  the  parties 
to  this  action;  nor  do  we  thinlc  that  any  good  would  result 
to  the  profession  or  society  by  setting  out  the  evidence  that 
was  admitted  to  sustain  such  charges. 

It  is  next  insisted  that  the  court  possessed  no  power  to 
decree  the  custody  and  care  of  the  minor  daughters  to  the 
appellee.  We  think  otherwise.  Section  21  of  the  divorce 
law  provides,  that  "the  court  in  decreeing  a  divorce  shall 
cnake  provision  for  the  guardianship,  custody,  and  support 
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and  education  of  the  minor  children  of  such  marriage."  z 
G.  &  H.  353.  It  has  been  held  by  this  coiut,  in  several  cases^ 
that  it  is  the  imperative  duty  of  the  court,  in  decreeing  a 
divorce,  to  make  provision  for  the  guardianship,  custody, 
support,  and  education  of  the  minor  children.  Rice  v.  Hicc, 
6  Ind.  100;  Whitsellw.  Mills,  6-  Ind.  229;  Rourke  v.  RourkCr 
8  Ind.  427;  Williams  v.  Williams,  ij  Ind.  523;  Cox  v.  Cox, 
25  Ind.  303;  Ewing  v.  Ewing,^  24  Ind.  468;  Hyatt  v.  Hyatt, 
33  Ind.  309. 

It  is  next  claimed  that  the  court  erred  in  giving  the  care 
and  custody  of  the  minor  daughters  to  the  mother.  It  is  in- 
sisted that  it  is  demonstrated,  by  the  evidence,,  that  Mrs. 
Bush  was  an  unfit  and  improper  person  to  have  the  care  and 
custody  of  her  minor  daughters.  This  family  controversy 
does  not  differ,  in  one  respect,  from  all  others,  that  have  come 
under  our  observation,  and  that  is,  that  it  makes  no  differ* 
ence  who  was  in  fault  ia  the  begiiming,  the  other  party  is 
frequently  in  the  wrong  before  it  ends.  The  evidence  shows 
that  Mrs.  Bush  was  not  blameless  by  stny  means.  But  con- 
sidering all  the  evidence,  the  sex  and  ages  of  the  childrea 
assigned  to  her  care,  we  are  satisfied  that  the  court  below 
acted  wisely  and  discreetly  in  giving  the  custody  of  the 
daughters  to  the  mother,  instead  of 'the  father.  This  order 
is  subject  to  the  control  of  the  lower  court,  and  may  be 
changed  upon  good  cause  shown. 

It  is  next  maintained,  with  great  earnestness^  that  the 
court  erred  in  its  decree  for  alimony.  It  is.  claimed  that,  the 
alimony  is  too  large. 

Section  19  of  the  divorce  act  (2  G..  &  H.  353)  provides,, 
that  "the  court  shall  make  such  decree  for  alimony  in  all 
cases  contemplated  by  this  act  as  the  circumstances  of  the 
case  shall  render  just  and  proper.."  What  are  the  circum- 
stances surrounding  this  case?  The  parties  were  married  in 
1846,  and  lived  together  as  husband  and  wife  until  1870.. 
When  they  were  married,  they  were  both  young  and  very 
poor.  Shortly  after  their  marriage,  the  father  of  Mrs.  Bush 
gave  to  Mr.  Bush  forty  acres  of  land^  upon  which,  they  set- 
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tied  and  erected  a  home.  During  the  marriage,  twelve  chil- 
dren were  bom,  nine  of  whom  are  living.  When  the  separa- 
tion took  place,  the  appellant  was  worth  at  least  twenty  thou- 
sand dollars.  The  counsel  for  appellant  admit,  in  their  brief, 
that  he  was  worth  that  sum,  while  the  counsel  for  the  appel- 
lee insist  that  he  was  worth  several  thousand  dollars  more. 
This  accumulation  of  property  was  the  result  of  the  joint 
labor,  industry,  and  economy  of  husband  and  wife.  The  evi- 
dence shows  that  the  real  estate  of  the  appellant  was  worth 
about  seventeen  thousand  dollars.  The  decree  for  divorce 
deprives  Mrs.  Bush  of  any  interest  in  these  lands,  or  in  his 
personal  estate.  The  counsel  for  the  appellant,  in  their  brief, 
lay  down  this  proposition  of  law:  "When  the  husband 
causes  the  separation,  the  rule  is  to  put  the  wife  in  a  condi- 
tion not  worse  than  if  he  had  died.  To  give  her  less  would 
be  permitting  the  husband  to  profit  by  his  own  wrong."  It 
is  due  to  the  counsel  for  the  appellant  that  it  should  be 
stated  that  the  above  proposition  was  made  on  the  theory 
that  the  wife  had  been  kind  and  faithful  and  had  not  caused 
the  separation,  and  that  it  was  contended  that  under  the 
proof  in  this  case  the  appellee  was  only  entitled  to  a  bare' 
support 

The  court  found  that  the  appellee  was  not  guilty  of  the 
charges  made  against  her,  and  that  the  appellant  was  guilty 
of  a  part  of  the  charges  made  against  him,  and  we  are  sat- 
isfied that  the  evidence  abundantly  and  conclusively  showed 
that  he  was  guilty  of  other  charges  preferred  against  him. 
Then  the  husband  caused  the  separation.  If  he  was  dead, 
she  would  be  entitled  to  one-third  of  his  real  estate,  and  five 
hundred  dollars  worth  of  the  personal  estate  as  against  the 
heirs  and  creditors,  which  would  be  far  more  than  the  amount 
decreed  to  her  by  the  court.  If  the  divorce  had  been  de- 
creed for  the  fault  of  the  appellee,  it  would  have  been  the 
duty  of  the  court  to  have  made  reasonable  provision  for  her 
comfortable  support.  The  statute  not  only  requires  the  court, 
on  decreeing  a  divorce,  to  provide  for  the  guardianship  and 
custody  of  the  minor  childrert,  but  for  their  support  and  edu- 
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cation.  The  provision  made  for  the  support  and  education 
of  the  minor  daughters  was  not  unreasonable.  Certainly  it 
was  not  excessive.  It  will  not  pay  for  their  clothing  and 
education. 

We  are  clearly  of  the  opinion  that  the  court  committed  no 
error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

y,  T.  Dye,  A.  C.  Harris,  C,  C.  Galvin,  and  C.  S.  Wiesner, 
for  appellant 

T.  Patterson,  A.  %  Boone,  and  R.  JV,  Harrison,  for  s^pellee. 


Lacey  et  al.  v.  Marnan. 

CoVE&KST.'^EvideHce. — ^In  an  action  for  breach  of  a  covenant  of  seizin, 
wh^e  the  c<»nplaint  allq^d  that  the  title  to  the  land  described  in  the  deed 
was  in  the  United  States ; 

Held,  that  the  deposition  of  a  register  of  the  land  office  of  the  district  in  wliich 
the  hind  lay  was  competent  evidence  to  prove  the  title. 

SkiS&,'^Measure  of  Damans. — ^The  measure  of  damages  on  the  breach  of  the 
covenant  of  seizin,  where  the  grantee  receives  no  title,  is  the  consideration 
•money  paid,  with  interest,  or  if  land  be  paid  by  way  of  exchange,  the  valae 
of  that  land. 

APPEAL  from  the  Shelby  Circuit  Court 

Downey,  J. — ^The  appellee  brought  this  action  against  the 
appellants  to  recover  for  a  breach  of  the  covenant  of  seizin 
in  a  deed  of  lands  in  Iowa.  The  execution  of  the  deed  is 
alleged  in  the  first  paragraph  of  the  complaint^  a  copy  of  it 
is  filed  therewith,  and  it  is  further  alleged  that  the  defend- 
ants could  not  warrant  and  defend  the  title  to  the  land  to  the 
plaintiff,  because,  at  the  time  of  making  the  deed,  nor  before 
or  since,  had  they  any  title  to  the  same;  but  the  same  was 
government  land;  that  no  possession  of  the  land  was  given 
or  taken,  and  that  he  cannot  take  possession  thereof  for 
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"want  of  title;  that  an  action  hath  accrued  to  him  to  have 
and  demand  of   the  defendants  fourteen  hundred  dollars, 
with  interest  thereon  from  the  28th  day  of  September,  1866, 
which  is  the  date  of  the  deed.     The  price  mentioned  in  the  , 
deed  is /fourteen  hundred  dollars. 

The  second  paragraph  alleges  that  on  the  28th  day  of  Sep- 
tember, 1866,  the  defendants  represented  to  the  plaintiff  that 
they  were  the  owners,  in  fee  simple,  of  the  real  estate,  and 
on  that  day,  by  their  deed,  a  copy  of  which  is  filed,  bargained, 
sold,  and  conveyed  the  same  to  the  plaintiff  for  the  price  of 
fourteen  hundred  dollars,  which  sum  he  then  paid;  that  the 
defendants  covenanted  with  the  plBintiff,  by  the  deed,  that 
they  were  the  owners  of  said  land  in  fee  simple,  had  good 
right  and  lawful  authority  to  sell  arid  convey  the  same;  that 
at  the  time  of  executing  the  deed  the  defendants  had  no 
title  to  the  land,  but  that  the  same  belonged  to  the  United 
States,  and  had  never  been  purchased  by  any  one ;  that,  hence, 
he  took  no  title  to  said  land,  and  is  damaged  in  the  sum  of 
two  thousand  dollars,  for  which  he  demands  judgment. 

The  defendants  answered,  first,  the  general  denial;  second, 
they  admit  the  execution  of  the  deed,  but  say  the  same  was 
executed  without  consideration;  third,  that  at  and  before  the 
time  of  executing  the  deed  the  plaintiff  was  the  owner  of 
forty  acres  of  land  in  Shelby  county,  Indiana,  describing  it, 
then  of  the  value  of  one  thousand  dollars ;  tl^at  the  plaintiff  was 
then  and  there  desirous  of  selling  said  land  to  the  defendants 
for  eight  hundred  dollars,  in  cash,  and  for  th^  conveyance  of 
the  Iowa  land  to  the  plaintiff,  and  it  was  then  and  there  agreed 
between  them,  that  the  plaintiff  should  convey  to  the  defend- 
ants the  Shelby  county  land,  and  in  consideration  therefor 
the  defendants  should  pay  to  plaintiff  said  sum  of  eight  hun- 
dred dollars  and  also  convey  to  him  said  Iowa  land,  and 
upon  said  agreement,  the  plaintiff  conveyed  to  the  defend- 
ants said  Shelby  county  land,  and  they  paid  him  said  sum  of 
eight  hundred  dollars,  and  executed  the  deed  to  the  plaintiff 
for  said  Iowa  land,  the  same  mentioned  in  the  complaint; 
and  that  at  the  time  of  making  said  deed,  there  was  no  price 
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fixed  or  agreed  upon  as  the  value  of  either  tract  of  land; 
and  that  before  this  action  was  brought  the  defendants  had 
paid  the  plaintiff  more  than  the  value  of  the  Shelby  county 
lands,  to  wit,  twelve  hundred  dollars ;  wherefore,  etc. 

The  plaintiff,  after  demurring  unsuccessfully  to  the  third 
paragraph  of  the  answer,  replied  to  the  second  and  third 
paragraphs  thereof  by  general  denial. 

There  was  a  trial  by  the  court,  and  a  special  finding;  but 
as  the  court  stated  no  conclusions  of  law,  no  question  of 
law  is  presented  thereon.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  judgment  rendered  for  the  plaintiff. 

The  first  error  assigned  is  that  the  court  improperly  over- 
ruled the  defendants'  demurrer  to  the  complaint  The 
record  shows  no  demurrer,  and  no  such  action  of  the  court 

The  plaintiff  had  taken  the  deposition  of  the  register  of 
the  land  office  at  Sioux  City,  Iowa,  in  which  district  the 
land  is  situated,  to  prove  that  the  land  had  not  been  sold  by 
the  United  States.  He  was  asked  the  question  whether  the 
land,  describing  it,  was  vacant  public  land  of  the  United 
States,  subject  to  entry  at  his  office,  on  the  28th  day  of  Sep- 
tember, 1866^  and  whether  on  that  day  or  since  it  had  been 
entered  by  any  one.  He  answered  that  it  was  on  that  day 
vacant  public  land  of  the  United  States,  subject  to  entry  at 
his  office,  and  was  still  vacant,  and  had  not  been  entered  by 
any  one;  that  the  title  had  not  passed  from  the  government 
of  the  United  States  to  any  person  or  persons,  state,  county, 
or  corporation  whatever,  but  was  still  in  the  United  States, 
and  was  then  subject  to  entry  at  his  office. 

On  the  trial  of  the  cause  this  deposition  was  offered  in 
evidence,  and  the  defendants  objected  to  the  question  and 
answer  above  set  out,  on  the  ground  that  the  facts  sought  to 
be  proved  thereby  could  only  be  proved  by  the  record  of 
the  register,  or  a  certified  copy  thereof,  which  objection  the 
court  overruled,  and  to  which  ruling  the  defendants  excepted. 
The  bill  of  exceptions  does  not  show  that  any  objection  was 
made  to  this  deposition  or  any  part  of  it  before  going  into 
the  trial.    It  was  probably  too  late  to  make  the  objection  on 
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the  trial.  2  G.  &  H.  178,  sec.  266.  But  we  are  of  the  opinion 
that  there  was  no  force  in  the  objection.  It  was  not  a  certi- 
fied copy  of  any  record  that  was  desired  as  evidence ;  but  it 
was  proof  that  no  such  record  existed.  If  a  sale  had  been 
made,  there  would  have  been  a  record  or  entry  of  the  fact, 
which  might  have  been  copied  and  certified  by  the  register. 
But  when  no  sale  had  been  made,  and  consequently  nd 
entry,  there  was  nothing  of  which  a  copy  could  be  made 
out  and  certified.  To  sli\ow  that  no  marriage  had  taken 
place  between  parties,  parol  evidence,  by  the  clerk,  was 
allowed,  that  he  had  made  diligent  search  of  the  marriage 
record,  and  that  no  entry  of  such  marriage  appeared  there- 
on. Nossatnan  v.  Nossaman,  4  Ind.  648.  In  Stanerv.ElliSy  6 
Ind.  152,  a  certificate  of  the  commissioner  of  patents,  under 
his  official  seal,  was  offered  in  "evidence  to  show  that  no 
patent  had  issued  to  certain  parties,  and  it  was  held  inad- 
missible. The  learned  judge  who  delivered  the  opinion  of 
the  court  said:  "We  are  aware  of  no  rule  of  law  which 
authorizes  a  public  officer  to  certify  what  does  not  appear 
in  his  office,  for  the  purposes  of  evidence.  His  deposition 
should  be  taken,  to  prove  that  upon  diligent  search  the  fact 
did  not  appear." 

The  next  question  relates  to  the  measure  of  damages. 
The  appellants'  counsel  contend  that  the  value  of  the  Iowa 
land  was  the  proper  measure,  while  the  counsel  for  appellee 
contend  that  the  value  of  the  Shelby  county  land,  less  the 
money  paid,  with  interest  thereon,  was  the  measure.  Had 
the  Iowa  land  been  paid  for  in  money,  there  is  no  question 
that  the  money  paid,  with  interest  thereon,  would  have  been 
the  proper  measure  of  damages.  This  is  decided  in  several 
cases  in  this  court. 

It  has  also  been  decided  that  where  the  vendee  has  re- 
ceived a  deed  and  has  taken  possession,  he  can  only  re- 
cover nominal  damages  while  he  has  not  been  evicted.  But 
in  this  case  no  title  passed  by  the  deed  and  possession  was 
not  taken  under  it,  and  there  would  seem  to  be  no  objection 
to  the  recovery  by  the  plaintiff  of  full  damages.    "No  land 
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passing  by  the  defendant's  deed  to  the  plaintif!)  he  has  lost 
no  land  by  the  breach  of  this  covenant;  he  has  lost  only  the 
consideration  he  paid  for  it  This  he  is  entitled  to  recover 
back,  with  mterest  to  this  time."  Sedgw.  Dam.  i86. 

We  do  not  think  it  can  make  any  difference  whether  the 
consideration  paid  be  money  or  something  else.    The  rea- 
son of  the  rule  would  be  the  same  in  either  case« 
■  Judgment  affirmed,  with  five  per  cent,  damages  and  costs. 

B,  F.  Davis  and  B,  F.  Love,  for  appellants. 

E.  H.  Dazns  and  C.  Wright,  for  appellee. 


The  Toledo,  Wabash,  and  Western  Railway  Company  v. 

Cary. 

Railroad. — Fdncing^-^LiabilUy.-^V^tr^  the  streets  and  alleys  of  a  town  end 
at  a  railroad  track,  and  terminate  at  a  high  bank,  which  cannot  be  used  for  load- 
ing or  unloading  cars,  it  is  the  duty  of  the  railroad  company  to  fence;  and  it 
is  liable  for  injuiy  to  cattle  when  it  does  not  fence,  without  regard  to  the 
negligence  of  the  owner  of  the  animals. 

APPEAL  from  the  Huntington  Circuit  Court 

Downey,  J. — ^This  action  was  brought  to  recover  the 
value  of  a  cow,  owned  by  the  appellee,  and  killed  by  the 
locomotive  and  cars  of  the  appellant,  while  she  was  on  the 
railroad  track. 

The  main  question  is  whether  or  not  the  appellant  was 
bound  to  fence  the  railroad,  at  the  point  where  the  cow  was 
killed,  to  escape  liability. 

A  plat  of  the  loacs  in  quo  is  in  the  transcript,  but  we  do 
not  deem  it  necessary  to  transcribe  it  into  this  opinion.  The 
facts  relating  to  the  place  in  question  will  be  sufficiently 
understood  without  it.  The  railway,  at  that  point,  runs 
almost  east  and  west.  The  town  of  Antioch  is  situated 
south  of  the  railway,  the  streets  and  alleys  of  which,  run- 
ning north  and  souths  terminate  at  the  railway,  except  one, 
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which  crosses  the  same  at  or  near  the  depot.  A  road  or 
highway  also  crosses  the  track  about  fifteen  rods  west  of 
the  west  switch.  It  is  two  hundred  feet  west  from  the 
street  at  the  station  to  the  west  end  of  the  switch^  two  hun- 
dred feet  from  there  west  to  where  the  cow  was  killed,  and 
about  the  same  distance  from  there  west  to  the  crossing  of 
the  road  or  highway.  The  cow  was  found  in  a  ditch  at  the 
road  side,  nearly  opposite  the  terminus  of  one  of  the  alleys. 
The  double  track  extends  only  from  one  switch  to  the  other 
in  front  of  the  town,  but  does  not  extend  to  the  place  where 
the  cow  was  killed.  At  the  point  where  the  cow  was  killed 
there  is  a.  deep  ditch  on  the  one  side,  and  a  steep  bank  on 
the  other  side,  making  it  impossible  to  use  the  ground  to 
load  or  unload  goods  in  or  out  of  cars. 

We  must  hold  that  it  is  not  shown  that  the  company  could 
not  legally  and  properly  have  fenced  the  road  at  the  point 
where  the  cow  was  killed.  The  fact  that  the  streets  and 
alleys  of  the  town  terminate  at  the  railroad  is  no  objection 
to  the  erection  of  a  fence.  The  strip  of  land  over  which 
the  company  has  a  right  of  way  is  not  a  public  highway, 
and  may  be  properly  inclosed,  so  far  as  we  can  see,  by  the 
company.  The  public  right  to  travel  on  the  streets  and 
alleys  can  extend  no  farther  than  they  extend,  and  at  their 
termini  the  railroad  company,  as  well  as  any  other  owner, 
has  the  right  to  erect  a  fence.  It  would  not  require  the 
fencing  up  or  fencing  across  any  street  or  alley,  in  order  to 
inclose  that  part  of  the  railroad  where  the  animal  was  killed. 
Nor  would  it  be  fencing  the  public  away  from  the  depot  of 
the  road. 

But  it  is  insisted  that  the  owner  of  the  cow  was  negligent 
in  allowing  her  to  run  at  large,  and  that  for  this  reason  he 
cannot  recover.  Where,  however,  it  is  the  duty  of  the  com- 
pany to  fence  the  ndlroad,  the  question  of  the  negligence  of 
the  owner  in  allowing  his  animal  to  run  at  large  does  not 
arise.  We  discover,  however,  no  greater  negligence  in  this 
case  on  the  part  of  the  owner,  than  is  to  be  found  in  the 
case  of  any  other  owner,  who  resides  near  to  a  railroad  and 
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allows  his  animals  to  run  at  large.  Where  the  road  cannot 
be  fenced,  and  the  company  is  sued  for  negligence  in  killing 
an  animal,  then,  if  the  owner  has  been  guilty  of  negligence 
contributing  to  the  loss,  the  company  is  not  liable ;  and  to 
this  effect  only  are  the  cases  to  which  we  are  referred  by 
counsel  for  the  appellant. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs.*  • 

W.  Z.  Stuart,  for  appellant. 

B,  M.  Cobb,  for  appellee. 

^Petition  for  a  rehearing  overruled. 


Ex  Parte  Proctor. 

Crimikal  Law.— ^<ir^ifr.—j9a&A— Under  an  indictment  for  murder  in  the  first 
degree,  where  the  evidence  was  heard  on  an  application  to  let  to  bail,  the  judges 
of  the  Supreme  Court  were  equally  divided  in  opinion  whether  the  offence  was, 
under  the  evidence,  bailable  or  not. 

APPEAL  from  the  Judge  of  the  Elkhart  Circuit  Court. 

Per  Curiam. — ^The  appellant  was  indicted  for  murder  in 
the  first  degree,  and  on  being  brought  before  said  judge  on 
habeas  corpus  to  be  let  to  bail,  the  judge  refused  his  applica- 
tion and  remanded  him  to  jail.  ^  From  this  judgment  he  ap- 
pealed to  this  court.  When  the  case  was  considered  by  us 
at  the  last  term,  we  were  equally  divided  as  to  whether  the 
facts  showed  the  crime  to  be  bailable  or  not.  The  case  was 
consequently  continued  until  the  present  term.  As  there  is 
no  question  of  law  in  the  case,  it  is  but  matter  of  form,  in 
order  to  comply  with  the  statute,  and  finally  dispose  of  the 
case  in  this  court,  that  we  should  now  state  our  opinions  se- 
riatim. 

Downey,  J. — It  is  my  opinion  that  upon  the  facts,  as  pre- 
sented to  us,  the  honorable  judge  who  sat  on  the  case  below 
committed  no  error  in  refusing  to  let  the  prisoner  to  bail. 
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BusKiRK,  J. — I  concur  in  the  above  opinion. 

Pettit,  J.,  and  Worden,  C.  J. — ^We  are  of  opinion  that  the 
evidence  shows  the  offence  to  have  been  bailable,  and,  there- 
fore, that  the  prisoner  should  have  been  let  to  bail. 

A,  S,  Blake,  R.  M.  yohnson,  0.  H.  Main,  and  W.  A.  Woods, 
for  appellant. 

y.  A.  S.  Mitchell  and  B.  W.  Hanna,  Attorney  General,  for 
the  State. 


Ex  Parte  Voltz. 

Escape. — yuc^mmt  against  Sheriff, — Recapture, — Bastardy. — ^Where  a  de- 
fendant in  a  bastardy  suit  is  imprisoned  for  a  failure  to  pay  or  replevy  a  judg- 
ment rendered  against  him  in  such  suit,  and  escapes  without  the  consent  of 
the  sheriff,  and  is  not  recaptured  for  three  months  thereafter,  and  judgment  is 
recovered  against  the  sheriff,  on  his  bond,  for  the  escape,  by  the  relatrix  in  the 
original  suit,  and  the  judgment  is  not  paid,  the  defendant  cannot  be  recaptured 
and  imprisoned.     * 

APPEAL  from  the  Ripley  Common  Pleas. 

Downey,  J. — ^Voltz  petitioned  the  court  for  the  writ  of 
habeas  corpus,  alleging  in  his  petition  that  he  was  illegally 
restrained  of  his  liberty,  in  the  jail  of  Ripley  county,  by 
George  W.  Russ,  the  sheriff,  etc.,  and  prayed  to  be  dis- 
charged. The  sheriff  produced  the  body  of  the  defendant 
in  obedience  to  the  writ  which  was  ordered  by  the  court, 
and  as  the  cause  of  his  detention  stated,  in  his  return,  that  in 
August,  1867,  in  the  circuit  court,  the  said  Voltz  was,  in  a 
suit  in  the  name  of  the  State,  on  the  relation  of  one  Louisa 
Billman,  against  him,  adjudged  to  be  the  father  of  her  ille- 
gitimate child,  and  required  to  pay  for  its  support,  etc.,  cer- 
tain sums  of  money.  That  he  failed  to  pay  or  replevy  the 
same,  and  in  consequence  was  committed  to  the  jail  of  the 
county  by  order  of  the  court.  He  made  a  copy  of  the 
order  of  commitment  part  of  his  return.    He  further  alleged 
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that  on  the  26th  day  of  September,  1867,  without  the  con- 
sent of  the  sheriff  or  the  jailer,  the  defendant,  without  pay- 
ing or  replevying  said  judgment,  forcibly  and  unlawfully 
escaped  from  the  jail ;  and  that  he  was  recaptured  by  the 
sheriff  of  said  county,  as  an  escaped  prisoner,  on  the  —  day 
of  November,  1871,  and' returned  to  said  jail;  and  that  he 
now  holds  him  as  above. 

On  exception  to  this  return  by  the  prisoner,  it  was  ad- 
judged sufficient,  and  the  question  was  reserved. 

Voltz,  pleading  to  the  return,  admitted  the  recovery  of 
the  judgment  against  him;  that  failing  to  payor  replevy  the 
judgment,  he  was  committed  to  the  jail  of  the  county,  and 
to  the  charge  of  John  W.  Hamilton,  who  was  then  sheriff 
of  said  county;  and  alleged,  that,  while  in  the  charge  of  said 
Hamilton,  as  such  sherifl)  on  the  26th  of  September,  1867, 
he  escaped  from  the  jail  of  said  county,  through  the  negli- 
gence of  said  sherif!)  and  was  never  rearrested  until  the  i6th 
day  of  November,  1871 ;  and  that  for  the  last  preceding  three 
years  he  had  been  a  citizen  of  the  State  of  Indiana,  and  a 
resident  of  Jefferson  county,  in  said  State  ;^  that  on  the  Sth 
day  of  March,  1 868,  suit  was  instituted  in  the  name  of  the 
State  of  Indiana,  on  the  relation  of  said  Louisa  Billman,  by 
her  next  friend,  against  said  Han^ilton,  as  sherifi^  to  recover 
the  amount  of  the  judgment  in  favor  of  said  Louisa  against 
him  before  mentioned ;  and  that  she  recovered  agsdnst  said 
Hamilton  the  sum  of  six  hundred  and  thirty-one  dollars  and 
eighty  cents,  in  full  discharge  and  satisfitction  of  her  judg- 
ment against  him,  and  does  not  now  make  any  claim  against 
him  in  the  proceeding  referred  to  in  the  return;  wherefore, 
etc.  A  copy  of  the  judgment  against  Hamilton  is  made 
part  of  this  pleading. 

Upon  exception  to  this  pleading  by  Russ,  the  sherifl^ 
it  was  adjudged  insufficient,  and  the  petitioner  excepted. 
Thereupon  he  was  remanded  to  the  custody  of  the  sheriff. 
He  appeals. 

Two  errors  are  assigned;  first,  the  overruling  of  the  ex- 
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ceptions  to  the  return  of  the  sherifT;  and,  second,  the  sus- 
taining the  exceptions  to  the  petitioner's  reply  thereto. 

The  inquiry,  we  think,  resolves  itself  into  two  questions; 
first,  had  the  plaintiff  in  the  bastardy  case  the  right  to  have 
the  petitioner  rearrested  and  again  put  in  prison?  and,  sec- 
ond, if  not,  had  the  sheriff  the  right  to  rearrest  and  imprison 
him,  without  the  concurrence  of  the  plaintiff  in  that  case? 

Upon  the  first  question  we  think  die  authorities  establish 
the  proposition  that  when  a  creditor  brings  an  action  against 
the  sheriff  for  the  escape  of  a  prisoner  in  execution,  and 
thereby  elects  to  consider  him  out  of  custody,  he  cannot  in- 
sist on  rearresting  the  prisoner,  or  his  continuance  in  cus- 
tody. McElroyw.  Mandus^  13  Johns.  121 ;  LUtlefieldw.  Bratvn, 
I  Wend.  398 ;  Rcnvson  v.  Turner^  4  Johns.  469. 

The  State,  on  the  relation  of  Louisa  Billman,  having  sued 
Hamilton,  the  sheriff,  for  the  escape,  and  obtained  a  judg- 
ment against  him,  cannot  now  insist  on  the  imprisonment  of 
the  petitioner.     See,  also,  Crocker  Sheriffs,  sec.  614. 

We  are  referred  by  counsel  for  the  sheriff  to  the  case  of 
yackson  V.  Bartlett,  8  Johns.  361,  but  that  case  only  decides 
that  after  an  escape  by  the  defendant  from  custody  on  a 
ca,  sa.,  the  plaintiff  may  proceed  against  the  sheriff  for  the 
escape,  and  at  the  same  time  take  out  a  fieri  fcuMs  against 
the  property  of  the  defendant,  for  the  reason,  it  is  said,  that 
the  remedies  are  not  inconsistent.  This  case  is  not  in  con- 
flict with  the  authorities  above  cited. 

The  next  question  is,  had  Russ  the  right  to  arrest  and 
hold  the  petitioner  in  custody?  We  are  not  referred  to  any 
statute  or  any  rule  of  the  common  law  by  which,  under  the 
circumstances  disclosed  in  this  case,  he  has  any  such  right. 
It  is  enacted  that,  "if  any  prisoner  confined  on  civil  process 
shall  violently  escape  from  prison,  without  the  connivance 
of  the  jailor,  and  such  prisoner  shall  be  recommitted  to  the 
prison  whence  he  escaped,  within  three  months  next  after 
such  escape,  such  recommitment  shall  operate  to  bar  any  re- 
covery against  the  sheriff  for  such  escape,  except  for  the 
Vol.  XXXVII.— 12 
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costs  of  any  action  that  shall  have  been  previously  com- 
menced agsdnst  him  therefor."  And  again,  "if  judgment  in 
any  such  action  for  escape  shall  have  been  rendered  against  the 
sheriff  before  the  expiration  of  three  months,  such  recom- 
mitment of  the  prisoner  as  mentioned  in  the  next  preceding 
section,  shall  operate  as  a  satisfaction  of  all  such  judgment, 
except  the  costs."     i  G.  &  H.  411,  sees.  9  and  10. 

These  sections  would  seem  to  give  the  sheriff  a  reason- 
able time  in  which  to  recapture  the  prisoner.  In  this  case, 
more  than  four  years  elapsed  before  the  prisoner  was  arrested, 
during  three  of  which  he  was  a  resident  of  the  State  and  of 
an  adjoining  county.  It  was  probably  the  intention  of  the 
legislature,  in  the  enactments  above  quoted,  to  limit  the  time 
within  which  what  is  called  fresh  suit  or  pursuit  may  be 
made  by  the  sheriff.  Gwynne  Sheriffs,  410;  Crocker  Sher- 
iff, sees.  609  and  6ia 

It  seems  to  be  settled  that  when,  in  consequence  of  a  neg- 
ligent escape,  the  sheriff  has  to  pay  the  judgment  on  which 
the  prisoner  was  committed,  he  may  recover  the  amount 
of  the  prisoner  as  for  money  paid.    Crocker  Sheriffs,  sec.  615. 

It  is  provided  by  statute  in  this  State  that  when  the  sheriff, 
or  any  surety  on  his  bond,  shall  be  compelled  to  pay  any 
judgment,  or  any  part  thereof,  by  reason  of  any  default  of 
such  officer,  except  for  failing  to  pay  over  money  collected, 
or  for  wasting  property  levied  on,  the  judgment  shall  not  be 
discharged  by  such  payment,  but  shall  remain  in  force  for 
the  use  of  the  sheriff  or  surety  making  such  payment,  and, 
after  the  plaintiff  is  paid,  so  much  of  the  judgment  as  re- 
mains unsatisfied  may  be  prosecuted  to  execution  for  his  use. 
2  G.  &  H.  309,  sec.  676.  But  this  section  gives  the  sheriff  or 
surety  no  remedy  until  after  the  judgment  shall  have  been 
paid;  and  then  it  would  be  a  question  whether  tlie  right 
would  remain  or  exist  to  imprison  the  defendant,  or  only  to 
have  execution  against  his  property. 

When  the  escape  has  been  voluntary,  that  is,  by  the  con- 
sent of  the  sheriff,  the  sheriff  cannot  recapture  the  prisoner 
without  new  process.    Nor,  if  he  is  compelled  to  pay  the 
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debt^  can  he,  as  it  appears,  recover  the  amount  from  the 
prisoner  at  common  law. 

The  exception  to  the  reply  should  have  been  overruled. 

The  judgment  back  to  and  including  the  ruling  on  the  ex^ 
ception  to  the  reply  of  the  petitioner  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

G,  Durbin^  for  appellant 

W.  D.  Ward,  J.  B.  Reback,  and  A  W.  Hanna^  Attorney 
General^  for  the  State* 


The  State  v.  Jones. 

CRiMlMiU.  Uim,'->Praaue.'^BUi  of  £xcepiions.^A.  bill  of  exceptions  was 
signed  and  filed  in  a  criminal  case,  after  the  close  of  the  term,  without  leave 
haTiog  been  granted  during  the  tenn  for  an  extension  of  time. 

UeUy  that  the  bill  of  exceptions  formed  no  part  of  the  record,  even  if  time  be^ 
yond  the  term  in  which  to  file  the  bill  could  have  been  given, 

APPEAL  from  the  Tipton  Common  Fleas. 

WoRDEN,  C.  J. — ^This  was  an  information  against  the  appel- 
lee for  assault  and  batteiy.  The  court  dismissed  the  prosecu- 
tion and  discharged  the  defendant  without  trial.  The  State 
appeals  and  seeks  to  reverse  the  order  dismissing  the  cause 
>and  discharging  the  defendant. 

The  ground  of  the  action  of  the  court  was  such  as  can  be 
made  to  appear  only  by  a  bill  of  exceptions. 

In  vacation  after  the  close  of  the  term  at  which  the  pro- 
ceedings were  had,  a  bill  of  exceptions  was  signed  and  filed, 
setting  forth  the  ground  of  the  action  of  the  court.  Time 
was  not  given  beyond  the  term,  even  if  it  could  be  in  a 
criminal  cause,  in  which  to  file  a  bill  of  exceptions.  The  bill 
of  exceptions  clearly  came  too  late,  and  cannot  be  regarded 
as  a  part  of  the  record.  The  statute  provides  that  ''all  bills 
of  exceptions  in  a  criminal  prosecution  must  be  made  out 
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and  presented  to  the  judge  at  the  time  of  the  trial,  or  within 
such  time  thereafter  during  the  term  as  the  court  may  allow, 
signed  by  the  judge  and  filed  by  the  clerk.  The  exception 
must  be  taken  at  the  time  of  the  decision."  2  G.  &  H. 
420,  sec.  120. 

The  judgment  below  is  affirmed. 

y.  IV.  Robinson  and  B.  W.  Hanna,  Attorney  General,  for 
the  State. 


Wade  v.  The  State,  ex  rel.  Nix. 


154  37?  Pleading^— Z?«w»rr^. — Unsound  Mind.^h  complaint  sought  relief  from  ai 
transaction  between  the  plaintiff  and  defendant,  made  when  the  former  was 
of  unsound  mind,  and  there  was  no  averment  of  a  restoration  to  soundness  of 
mind. 
Held,  that  the  court  would  presume  the  want  of  capacity  to  continue,  but  that 
this  objection  to  the  complaint  would  be  considered  waived  unless  the  want 
of  capacity  to  sue  were  presented  by  demurrer  or  answer. 

■ 

APPEAL  from  the  Lagrange  Common  Pleas. 

Downey,  J. — Suit  by  the  appellee  on  a  guardian's  bond. 
Wade  was  the  guardian.  The  security  on  the  bond  was  not 
served  with  process,  and  consequently  does  not  appear  as  a 
party.  Nix,  as  relator,  alleges  that  Wade  was  appointed  his 
guardian  on  the  27th  day  of  February,  1866,  and  that  during 
that  month  he  received  three  hundred  dollars,  and  afterward 
the  sum  of  fifty-five  dollars,  the  property  of  said  Ward,  Nix; 
that  Wade  did  not,  when  his  ward  became  twenty-one  years 
of  age,  nor  has  he  at  any  time  since  accounted  for  and  paid 
over  to  the  relator  said  sums  of  money,  nor  any  part  thereof; 
that  the  relator,  when  he  became  twenty-one  years  of  age, 
demanded  of  and  required  the  guardian  to  settle  with  and 
pay  over  to  him  said  sums *of  money;  that  before  the  relator 
became  twenty-one  years  of  age,  the  defendant  fhiudulently 
induced  him  to  purchase  of  the  defendant  certain  described 
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real  estate  in  Lagrange  county,  Indiana,  for  the  sum  of  four 
hundred  and  fifly  dollars,  which  was  twice  its  value,  retain- 
ing in  his  hands  the  money  aforesaid;  that  Wade  had  no 
title  to  said  land,  and  knew  that  he  could  not  procure  a  title 
to  one-third  of  it;  that  afterward,  and  before  relator  was 
twenty-one  years  of  age,  Wade  induced  him  to  trade  said 
land  to  him  for  eighty  acres  of  wild  land  in  Iowa,  which 
the  relator  had  never  seen,  and  which  was,  at  the  time,  delin- 
quent for  taxes,  and  took  the  relator's  note  for  one  hundred 
and  fifty  dollars,  and  a  mortgage  on  the  Iowa  land  as  the 
difference;  that  after  the  relator  became  of  age,  he  requested 
the  defendant  to  take  back  the  land  and  pay  him  his  money, 
which  he  refused  to  do,  and  directed  him  to  sell  said  Iowa 
land  to  Cyrus  Wade,  minor  son  of  said  defendant,  which  the 
relator  did,  and  as  a  consideration  therefor  received  a  silver 
watch  worth  about  fifteen  dollars,  a  pair  of  skates^  and  the 
note  of  said  Cyrus  for  seven  dollars,  which  defendant  pur- 
chased of  him  for  five  dollars ;  that  the  relator  was,  at  the  time 
of  all  of  said  transactions,  and  for  a  long  time  prior  thereto,  a 
person  of  weak  and  unsound  mind,  and  had  not  mind  suffi- 
cient to  understand  and  comprehend  the  nature  and  effect  of 
the  transactions,  or  to  understand  and  transact  ordinary  busi- 
ness affairs,  which  Wade  well  knew;  wherefore,  etc. 

The  defendant  answered^  first,  the  general  denial;  sec- 
ond, paymoit  to  the  relator  after  he  arrived  at  majority; 
third,  that  on  the  15  th  day  of  March,  1868,  he  settled  with 
ssud  relator,  2»id  that,  too,  one  year  after  he  arrived  at  the 
age  of  majority,  and  paid  and  satisfied  said  demand  in  fulk 

Without  any  reply,  so  far  as  the  record  shows,  there  was 
a  trial  by  the  court,  finding  for  the  plaintiff,  motion  for  a  new 
trial,  on  the  ground  ^at  the  finding  of  the  court  was  not 
sustained  by  the  evidence  and  was  contrary  to  law,  over- 
ruled, and  judgment  on  the  finding  for  the  plaintiff 

The  assignment  of  errors  is  on  a  detached  copy  of  the 
answer,  certified  up  after  the  original  transcript  was  filed, 
and  possibly  ought  to  be  disregarded.  But  we  have  con- 
cluded to  overlook  the  irregularity^  as  the  case  was  once  be- 
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fore  dismissed  because  there  was  no  assignment  at  alL  The 
alleged  errors  are,  firsts  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  and»  second^ 
that  the  court  erred  in  refusing  to  grant  a  new  trial. 

In  examining  the  complaint,  the  first  thing  that  occurs  to 
us  is  the  fact  that  while  it  is  alleged  that  the  relator  was,  at 
the  time  of  the  transactions  in  question^  and  for  a  long  time 
prior  thereto,  a  person  of  weak  and  unsound  mind,  etc.,  he 
yet  sues  in  his  own  name  as  relator.  The  rule  of  law  re- 
quires uSy  in  the  absence  of  any  allegation  to-  the  contrary,, 
to  presume  that  this  unsoundness  of  mind  continues  to  the 
present  time.  Does  not  the  complaint,  in  allying  this  fact^ 
become  y^/i^  de  se?  After  an  examination  of  the  sections  kS 
the  code  on  the  subject  of  demurring^  etc.,  and  particularly 
section  54,  2  G.  &  H.  Si,  we  have  come  to  the  conclusion 
that  by  not  raising  the  question  of  the  plaintifTs  want  of 
capacity  to  sue  by  demurrer  or  by  answer,,  the  objection  is 
waived,  and  cannot  now  be  presented  for  the  first  time. 

The  appeHant  insists  that  the  complaint  is  insufficient^  be- 
cause it  does  not  sufficiently  allege  a  demand  upon  the 
guardian  to  account  and  pay  over  the  estate  which  was  in 
his  hands.  While  it  is  conceded  that  there  is  an  allegation 
of  demand,  yet  it  is  claimed  that  it  is  followed  by  other  mat- 
ters which  qualified  and  destroyed  the  efiect  of  it. 

The  purchase  of  the  land  in  Indiana,,  and  its  exchange  for 
that  in  lowa^  are  both  alleged  to  have  taken  place  while  the 
ward  was  yet  a  minor^  and  was  of  unsound  mind.  On  ac- 
count of  the  infancy^  the  transactions  were  voidable  by  the 
ward  on  arriving  at  majority.  Slierry  v.  Sansberry,  3  Ind320. 
And,  on  account  of  the  insanity,  they  were  voidable  if  not 
void.  2  GL  &  H.  575,  sec.  il;  Crouse  v.  Holman^  19  Ind.  30^. 
We  are  inclined  to  hold  tlie  allegation  of  a  demand  made 
after  the  ward  arrived  at  majority  as  sufficient.  If  he  was 
insane,  he  could  not  reconvey  the  land  to  his  guardian.  li 
the  making  of  a  deed  was  necessary  and  possible,  we  thinlc 
it  may  with  great  propriety  be  held  that  the  conveyance  of 
the  land  to  the  minor  son  of  the  defendant^  by  the  defend- 
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ant's  direction,  was  sufficient  The  conceded  fiicts  of  the 
case  appeal  to  the  court  very  strongly  in  favor  of  the  plain- 
tiff! He  was,  as  alleged  in  the  complaint,  entitled  to  receive 
from  the  defendant  three  hundred  and  fifty-five  dollars.  After 
their  trades,  two  of  which  are  alleged  to  have  been  made 
while  he  was  yet  a  minor,  and  the  other  by  direction  of  the 
defendant,  he  comes  out  with  a  fifteen  dollar  silver  watch, 
five  dollars  in  money,  and  a  pair  of  skates,  with  his  note  and 
mortgage  for  one  hundred  and  fifty  dollars  outstanding.  Such 
a  result  ought  to  be  presumed  to  be  the  of&pring  of  deceit 
and  fraud.    We  hold  the  complaint  sufficient. 

The  only  other  question  is  as  to  the  correctness  of  the 
ruling  of  the  court  in  refusing  to  grant  a  new  trial  on  the 
motion  of  the  defendant.  The  finding  and  judgment  were 
for  two  hundred  and  fifty  dollars.  We  have  read  the  evi- 
dence. It  tends  very  strongly  to  show  the  weakness  of 
mind  of  the  relator  and  his  incapacity  for  business.  As  to 
his  infancy  it  is  conflicting.  We  cannot  reverse  the  judg- 
ment on  account  of  the  insufficiency  of  the  evidence. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  ten  per  cent 
damages  and  costs. 

y.  B.  Wade  and  y.  B.  Black,  for  appellant 

A,  B.  Kennedy,  for  appellee. 


Hughes  v.  Hughes. 

Will. — Subsequent  Issue. — J^evaeadoH^^Thi  txirth  of  a  diild  of  a  testator, 
after  the  execution  of  the  will,  works  an  entire  revocation  of  the  will,  tuiless 
provision  shall  have  been  made  in  snch  will  for  such  xssne. 

APPEAL  from  the  Jasper  Common  Pleas. 

BusKiRK^  J. — ^This  was  a  petition  filed  by  the  appellee 
against  the  appellant  to  revoke  the  probate  and  set  aside  the 
will  of  Levi  Hughes,  deceased.  The  petition  alleges  that 
the  defendant  was  the  widow,  and  the  plaintifi^  and  three 
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sisters,  and  three  brothers  were  the  only  children  and  heirs 
of  Levi  Hughes,  who  died  at  Remington,  in  said  county, 
November  6th,  1870,  testate,  the  owner  of  real  estate 
therein ;  that  by  the  will  of  the  said  decedent,  the  testator 
devised  all  the  rest  and  residue  of  his  estate,  real  and  per- 
sonal, after  the  payment  of  debts  and  charges,  to  his  widow, 
to  be  to  her  and  her  heirs  forever;  that  after  the  execution 
of  the  will  there  was  issue  of  the  marriage  four  children,  and 
before  its  execution  there  had  been  issue  three  children,  all 
of  whom  were  living;  that  the  youngest  child  was  about  six 
years  old  at  the  death  of  the  testator;  that  there  are  no 
debts  against  the  estate  of  the  said  decedent;  that  the  will 
was  revoked  for  the  reason  that  no  provision  was  made  by 
the  will  for  the  children  born  after  its  date ;  and  that  this 
was  an  amicable  suit  to  obtain  the  determination  of  a  ques- 
tion of  law  arising  upon  the  will.  A  copy  of  the  will  was 
filed  with  the  complaint.  The  will  was  executed  June  sth, 
1855,  and  admitted  to  probate  the  15th  day  of  February, 
1871. 

The  appellant  appeared  to  the  action,  and  filed  a  demurrer 
to  the  petition,  upon  the  ground  that  the  same  did  not  state 
&cts  sufficient  to  constitute  a  cause  of  action. 

The  court  overruled  the  demurrer,  and  the  appellant  ex- 
cepted, and  declining  to  answer  over,  the  court  adjudged  the 
will  invalid,  for  the  reason  that  children  had  been  born  subse- 
quent to  its  execution,  for  whom  no  provision  was  made  in 
the  will,  and  revoked  the  probate  of  the  will. 

The  only  question  presented  for  our  decision  is,  whether 
the  court  erred  in  overruling  the  demurrer  to  the  petition. 

The  third  section  of  the  statute  of  wills  reads  as  follows: 

"  Sec.  3.  If  after  the  making  of  a  will,  the  testator  shall 
have  bom  to  him  legitimate  issue  who  shall  survive  him,  or 
shall  have  posthumous  issue,  then  such  will  shall  be 
deemed  revoked,  unless  provision  shall  have  been  made  in 
such  will  for  such  issue."    2  G.  &  H.  552. 

The  above  section  of  the  statute  is  so  plain  and  unequivo- 
cal as  to  leave  little  room  for  doubt  or  construction.    The 
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object  of  the  statute  was  to  render  certain  and  definite  what 
had  become  uncertain  and  doubtful  by  reason  of  the  con- 
flicting decisions  of  the  courts  in  England  and  this  country. 
The  ecclesiastical  courts  very  early  adopted  the  rule,  that 
marriage  and  the  birth  of  a  child  revoked  a  will  as  to  person- 
alty, and  the  same  principle  was  ultimately,  but  not  without  a 
struggle,  applied  to  devises  of  real  estate.  Finally,  it  was 
held  that  it  was  not  necessary  that  a  subsequent  marriage 
and  birth  of  a  child  should  both  concur,  but  that  the  birth 
of  a  child  alone,  in  connection  with  other  circumstances, 
might  be  sufficient  to  raise  an  implied  revocation.  In  some 
of  the  cases  it  was  held  that  the  subsequent  birth  of  a  child 
only  revoked  the  will  as  to  such  child,  while  in  others  it  was 
held  that  it  was  not  necessary  that  the  provision  for  the  sub- 
sequent issue  should  be  made  in  the  will,  but  that  it  might 
be  made  otherwise.  The  most,  if  not  all,  of  the  American 
states  have  adopted  statutes  on  the  subject,  but  these 
statutes  are  as  different  and  conflicting  as  had  been  the  de- 
cisions of  the  courts.  The  precise  question  involved  in  this 
case  has  been  decided  in  Ohio  and  Illinois,  where  it  was  held, 
under  statutes  similar  to  ours,  that  the  birth  of  a  child  sub- 
sequent to  the  execution  of  a  will  worked  an  entire  revoca- 
tion of  the  will  Evans  v.  Anderson^  15  Ohio  St  324; 
Tyler  V.  Tyler,  19  111.  151. 

The  whole  question  is  nowregulated  by  statute  in  England. 

Under  our  statute,  the  birth  of  a  child,  after  the  execution 
of  a  will,  works  an  entire  revocation  of  the  will,  unless  pro- 
vision shall  have  been  made  in  such  will  for  such  issue. 
Such  is  the  plain,  express,  and  undoubted  requirement  of 
the  statute,  and  it  is  our  imperative  duty  to  carry  into  exe- 
cution the  legislative  intention. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  overruling  the  demurrer. 

The  judgment  is  affirmed,  with  costs. 

D.  H.  Maxwell,  for  appellant. 

B.  E.  Rhoads,  for  appellee. 
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Arro&NEY. — Setoff  •^'Agency  j'-^hsi.  attorney,  when  sued  for  iDoney  collected 
for  the  pUintiff,  may  set  off  a  note  held  by  him,  executed  by  the  plaintiC 
There  is  nothing  in  the  doctrine  of  agency  that  forbids  such  a  defence. 

APPEAL  from  the  Marion  Common  Pleas. 

.Downey,  J. — ^This  action  was  set  on  foot  by  the  aj^Uee 
against  the  appellant.  It  is  alleged  in  the  complaint  that 
the  defendant  was  a  claim  agent,  and  as  such  he  undertook 
to  collect  a  balance  of  pay  for  one  John  Maloney  from  the 
United  States,  for  a  designated  sum  as  compensation,  to  be 
deducted  from  the  money  when  collected ;  that  the  defend- 
ant under  this  employment  collected  the  sum  of  four  hun- 
dred and  ten  dollars  and  forty-one  cents;  that  afterward 
Maloney  demanded  the  money  of  him,  less  the  amount  of 
his  compensation,  which  he  refused,  and  still  refuses  to  pay; 
that  Maloney  assigned  the  claim  to  the  plaintifl;  who  also 
demanded  the  money  of  the  defendant,  when  he  again  re- 
fused to  pay. 

The  defendant  answered,  by  way  of  set-ofi)  that  the  plain- 
tiff's assignor  was  indebted  to  him  in  the  sum  of  two  hun- 
dred and  eighty-eight  dollars  and  fifteen  cents,  with  interest 
from  August  2d,  1866,  on  a  promissory  note  of  that  date,  at 
three  months,  made  by  Maloney  to  third  persons  named, 
and  by  them  indorsed  to  him,  before  notice  to  him  of  the 
assignment  by  Maloney  to  the  plaintiff  of  the  cause  of  action 
on  which  the  suit  is  brought;  and,  also,  in  the  sum  of  forty- 
two  dollars  for  the  services  mentioned  in  the  complaint 
The  defendant  proposed  to  set  off  these  amounts  against  so 
much  of  the  plaintiff's  demand,  and  offered  to  confess  judg- 
ment for  the  residue  of  the  plaintiff's  claim. 

A  demurrer  to  this  answer,  alleging  that  it  did  not  state 
facts  sufficient  to  constitute  a  defence,  was  sustained  by  the 
court.  The  defendant  excepted,  and,  abiding  by  his  demur- 
rer, final  judgment  was  rendered  against  him. 
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The  error  assigned  is  the  sustainii^  of  the  demurrer  to 
the  answer. 

The  ground  assumed  by  counsel  for  the  appellee  in  sup- 
port of  the  ruling  of  the  court  is,  that  on  account  of  the 
existence  of  the  relation  of  principal  and  agent  between 
Maloney  and  Noble,  Noble  could  not  purchase  the  note 
against  Maloney  and  use  it  as  a  set-off  in  the  action  for  the 
recovery,  by  the  plaintiff)  from  him,  of  the  money  collected 
and  received  by  means  of  the  agency.  He  deduces  this 
principle  from  the  rule  that  the  agent  cannot  place  himself 
in  a  position  adverse,  or  in  opposition  to  the  interest  of  the 
principal.  No  authority  on  the  exact  point  involved  is  cited 
by  counsel  for  either  party.  We  have  not  found,  in  a  lim- 
ited search  for  authority,  any  case  exactly  like  this.  Recur- 
ring, however,  to  the  works  on  the  subject  of  agency,  we 
find  the  rule  referred  to  by  counsel  for  the  appellee  to  be 
this,  "that,  in  matters  touching  the  agency,  agents  cannot  act, 
so  as  to  bind  their  principals,  where  they  have  an  adverse  in- 
terest." Story  Agency,  sec.  210.  The  purchase  of  the  note  in 
this  case,  which  the  defendant  sought  to  use  as  a  set-off)  was, 
so  far  as  we  can  see,  in  no  way  connected  with  the  agency. 
Had  it  been  shown,  by  a  reply  to  the  answer,  that  the  de- 
fendant, by  the  use  of  the  money  of  his  principal,  had  pur- 
chased the  note  at  a  discount,  it  is  probable  that  he  could 
receive  credit  only  for  the  amount  paid  by  him.  Story 
Agency,  sees.  207  and  214;  Dunlap's  Paley  Agency,  49. 
But  this  question  is  not  before  us. 

We  see  no  reason  why,  if  the  defendant  had  sued  Maloney 
on  the  note  which  he  purchased  and  held  against  him, 
Maloney  could  not  have  met  the  claim  by  an  answer  of  set- 
off on  account  of  the  liability  of  the  defendant  to  him  for 
the  money  collected.  Nor  can  we,  on  the  other  hand,  see 
any  legal  reason  why,  when  Maloney  or  his  assignee  sues 
the  defendant  for  the  money  collected,  he  cannot  use  the 
note  as  a  set-off,  to  that  extent^  against  die  demand -for  the 
money.  The  statutory  provision  regarding  a  set-off  is  this ; 
*'the  set-off  shall  be  allowed  only  in  actions  for  money  de- 
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mands  upon  contract^  and  must  consist  of  matter  arising 
out  of  a  debt^  duty,  or  contract,  liquidated  or  not,  held  by 
the  defendant  at  the  time  the  suit  was  commenced,  and  ma- 
tured at  or  before  the  time  it  is  offered  as  a  set-off."  2  G.  & 
H.  88,  sec.  57. 

It  is  not  claimed  by  counsel  for  the  appellee  that  there  is 
anything  in  the  nature  of  this  particular  agency  which  re- 
quires it  to  be  distinguished  from  any  other  agency;  but  it 
is  insisted  that  the  rule  contended  for  applies  to  all  agencies 
where  it  is  the  duty  of  the  agent  to  account  for  money  re- 
ceived by  him  for  his  principal.  Could  it  be  successfully 
asserted  that  the  defendant  could  not  have  sued  Maloney  on 
the  note,  even  while  he  yet  held  the  money  collected  for 
him  in  his  hands?    We  think  not. 

It  is  our  opinion  that  the  set-off  should  have  been  allowed. 

The  judgment  is  reversed,  with  costs.* 

A.  G.  Porter,  B.  Harrison,  and  W.  P.  Fishback,  for  appellant 

W.  R.  Manlove,  for  appellee, 

♦Petition  for  a  rehearing  overruled. 
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Mechanic's  JAE^.^^-Adum,'— Necessary  Parties^ — In  a  suit  to  enforce  a  me- 
chanic's lien  for  the  material  furnished  and  labor  performed  in  the  erection 
of  a  building,  where,  subsequent  to  the  contract  for  the  work,  the  owner  of 
the  land  has  sold  and  conveyed  it,  he  is  not  a  necessary  party. 

Same. — Priariiy  ever  Conveyances, — ^The  lien  of  the  mechanic  relates  to  &e 
time  when  the  work  commenced  or  the  material  began  to  be  furnished,  and 
takes  priority  as  well  over  subsequent  conveyances  as  over  subsequent  incum- 
brances. 

APPEAL  from  the  Wayne  Common  Pleas. 

BusKiRK,  J. — This  was  a  proceeding  on  the  part  of  the 
appellees  against  appellant  and  Reuben  Taylor,  to  enforce 
liens  against  certain  described  real  estate,  for  materials  fur- 
nished and  labor  performed  in  the  erection  of  a  house  thereon. 
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There  was  issue,  trial  by  the  court,  motion  for  a  new  trial 
overruled,  and  judgment. 

Numerous  errors  have  been  assigned,  but  none  of  them 
can  be  considered,  except  the  action  of  the  court  in  overruling 
the  demurrer  to  the  complaint,  and  in  sustaining  it  to  the 
second  and  third  paragraphs  of  the  answer  of  Kellenberger 
and  Taylor. 

There  is  copied  into  the  record  what  was  evidently  intended 
to  be  a  special  finding  of  the  court,  but  it  is  not  signed  by  the 
judge  or  made  a  part  of  the  record  by  a  bill  of  exceptions; 
nor  was  there  any  exception  to  the  decision  of  the  court,  or 
any  motion  made  in  reference  thereto.  No  error  can  be 
assigned  thereon. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  trial,  but  the  evidence'  is  not  in  the  record, 
and,  consequently,  no  question  is  presented  for  our  decision 
on  such  ruling.  It  is  also  assigned  for  error  that  the  judg- 
ment is  informal,  uncertain,  and  defective,  but  no  motion  was 
made  to  correct  or  set  it  aside,  or  any  objection  taken  to  it  in 
the  court  below,  and  no  question  can  be  presented  in  this 
court  in  reference  thereto.  Smith  v.  Dodds^  35  Ind.  452, 
and  Train  v.  GricUey^  36  Ind.  241. 

This  leaves  for  our  decision  the  correctness  of  the  rulings 
of  the  court  on  the  demurrers  to  the  complaint  and  the  answer. 

The  complaint  charges,  that  George  H.  Oakes,  being  then 
seized  in  fee  of  certain  real  estate  therein  described,  con- 
tracted with  the  plaintiffs  below  to  furnish  materials  and  per- 
form labor,  in  and  about  the  construction  of  a  dwelling-house 
on  said  real  estate;  that  the  work  and  labor  was  commenced 
October  isth,  1861,  and  completed  January  14th,  1869;  that 
on  the  6th  day  of  November,  1868,  Oakes  sold  and  conveyed 
the  said  real  estate;  that  Taylor  claimed  to  have  some  inter- 
est in  said  real  estate;  that  the  plaintiff  filed  their  notice  of 
the  lien  February. 9th,  1869.  The  action  was  commenced  to 
foreclose  the  lien  March  17th,  1869.  Oakes,  Kellenberger, 
Taylor,  and  other  lien  holders  were  made  defendants,  all  of 
whom  were  served  and  appeared  but  Oakes. 
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The  demurrer  pointed  out  two  grounds  of  objection  to  the 
complaint;  first,  that  Oakes  was  not  a  party  defendant;  sec- 
ond, that  the  complaint  did  not  state  facts  sufficient  The 
demurrer  was  overruled,  and  an  exception  was  taken. 

Was  Oakes  a  necessary  party  defendant?  This  was  a  pro- 
ceeding to  enforce  a  mechanic's  lien  on  real  estate  and  obtain 
a  decree  for  the  sale  of  the  premises  to  satisfy*  the  liens 
thereon.  There  was  no  personal  judgment  demanded  or 
rendered  This  proceeding  assimilates  itself  to  the  foreclo- 
sure of  a  mortgage. 

In  Stevens  w,  Campbell^  21  Ind.  471,  it  was  held  by  this 
court  that,  when  the  mortgagor,  subsequent  to  the  execution 
of  the  mortgage,  had  sold  and  conveyed  the  mortgaged 
premises,  he  was  not  a  necessary  party  to  a  proceeding  to 
foreclose  the  mortgage  against  the  purchaser,  when  no  per- 
sonal judgment  was  demanded. 

The  same  principle  is  applicable  to  this  case.  The  making 
of  Oakes  a  party  was  not  necessary  to  the  enforcement  of 
the  rights  of  those  who  had  liens  on  the  property.  Their 
proceedings  were  against  the  property,  and  not  against  Oakes. 
Nor  would  his  being  a  party  avail  Kellenberger;  for  his 
remedy,  if  any,  is  on  the  covenants  of  warranty  in  the  deed 
from  Oakes  to  him. 

This  ground  of  demurrer  was  not  well  taken.  Nor  do  we 
think  there  was  anything  in  the  second  ground  of  objection. 
We  think  the  facts  stated  were  sufficient  to  entitle  the  plain- 
tif6  to  the  relief  prayed  for.  The  court  committed  nO  error 
in  overruling  the  demurrer  to  the  complaint. 

The  second  paragraph  of  the  answer  was  as  follows . 

"And  for  second  answer  they  say  that  prior  to  the  filing 
of  the  notices  by  the  plaintifTs  of  their  intention  to  hold 
liens  on  said  property  in  the  complaint  mentioned  in  the 
recorder's  office,  the  said  defendant,  without  any  knowledge 
of  the  existence  of  said  liens,  purchased  of  the  said  Oakes  and 
wife,  for  a  valuable  consideration,  the  real  estate  in  the  com- 
plaint described;  and  that  the  said  Oakes  and  wife,  on  the  9th 
day  of  November,  1869,  executed  and  delivered  to  him,  the 
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said  Kellenberger^  a  deed  of  conveyance  therefor,  which  deed 
was  duly  recorded  in  the  office  of  the  recorder  of  Wayne 
county,  according  to  law>  and  that  afterward,  to  wit,  on  the 

—  day  of ,  1869,  said  KeUenberger  sold  and  conveyed 

said  property  to  defendant  Taylor,  by  deed  of  conveyance, 
duly  recorded,  and  for  a  valuable  consideration,  and  the  de- 
fendant Taylor  is  now  the  owner  thereof;  and  the  defendants 
say  further,  that  the  work  and  labor  done  and  the  materials 
furnished,  in  the  complaint  mentioned,  were  not  done  and  fur- 
nished for  said  defendants,  KeUenberger  and  Taylor,  nor  at 
their  instance  and  request." 

The  third  paragraph  was  the  same  as  the  second,  except 
it  was  alleged  that  ''prior  to  making  said  purchase,  said 
defendant  KeUenberger  made  diligent  examination  and  in- 
quiry in  regard  to  incumbrances  and  liens  on  said  property, 
and  found  that  none  existed  of  record;"  and  that,  "subse- 
quent to  said  conveyance  to  the  defendant  KeUenberger  no 
work  had  been  done,  or  materials  furnished,  for  said  building 
in  complaint  mentioned." 

Did  the  facts  stated  in  the  second  and  third  parag^raphs  of 
the  answer,  or  in  either  of  them,  constitute  a  valid  defence? 
The  solution  of  that  question  will  depend  upon  the  time 
when  the  mechanic's  lien  attached  on  the  property  in  con- 
troversy. If  the  lien  attached  at  the  time  when  the  work 
on  the  building  commenced,  then  it  will  constitute  a  prior 
lien,  and  the  appeUant  took  the  conveyance  subject  to  the 
prior  incumbrance.  If,  on  the  other  hand,  the  lien  did  not 
attach  untU  the  notice  was  filed  in  the  recorder's  office,  then 
the  lien  would  be  subsequent  to  the  conveyance,  and  a  pur- 
chaser in  good  faith,  and  for  a  valuable  consideration,  would 
hold  the  property  free  from  such  subsequent  lien. 

Under  the  act  of  June  i8th,  1852,  this  court,  in  MUlikin 
V.  Armstrongs  17  Ind.  456,  held  that  the  lien  of  a  mechanic, 
for  work  done  or  materials  furnished  in  the  construction  of 
a  house,  only  took  effect  from  the  time  of  filing  his  notice 
in  the  recorder's  office. 

By  the  act  of  March   nth,  1867,  the  act  of  1852  is  so 
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amended  ^  to  provide  that  ''liens  so  created  shall  relate  to 
the  time  when  the  work  upon  said  building  or  repairs  began, 
and  to  the  time  when  the  person  furnishing  materials  began 
to  furnish  the  same,  and  shall  have  priority  over  all  liens 
suffered  or  created  thereafter,  except  other  mechanics'  and 
material  men's  liens,  over  which  there  shall  be  no  such  prior- 
ity."   Acts  of  1867,  p.  98. 

A  construction  has  been  placed  upon  the  act  of  1867  by 
this  court,  in  Fleming  w.  Bumgamery  29  Ind.  424,  where  it  is 
said:  *'It  is  contended  that  the  liens  do  not  take  priority 
over  the  subsequent  conveyance,  but  that,  by  the  terms  of 
the  law,  the  priority  is  confined  to  subsequent  liens,  and 
does  not  embrace  conveyances.  We  think  otherwise.  A 
fair  construction  of  the  law  is,  that  the  lien  of  the  mechanic 
or  material  man  relates  to  the  time  when  the  work  com* 
menced,  or  the  materials  began  to  be  furnished,  as  to  subse- 
quent conveyances  as  well  as  to  other  liens.  Fleming  took 
his  conveyance  subject  to  the  liens  of  the  appellees." 

The  above  decision  is  directly  in  point,  and  if  the  con- 
struction placed  upon  the  act  of  1867  is  approved,  it  must 
be  decisive  of  the  case  under  consideration.  The  above  con- 
struction is  not  justified  by  the  "terms  of  the  law,"  for,  by 
such  terms,  the  act  is  limited  to  incumbrances,  but  is  made 
to  embrace  conveyances.  We  have,  after  much  reflection, 
and  with  considerable  hesitation,  come  to  the  conclusion 
that  the  above  construction  does  not  extend  the  operatibn  of 
the  act  beyond  its  evident  spirit  and  the  legislative  intention. 

A  recent  elementary  writer  says :  "A  subsequent  transfer 
of  the  property  ought  and  does  not  affect  the  lien  after  work 
has  actually  been  begun."    Houck  Liens,  146. 

To  the  same  effect  are  the  following  cases :  Hotaling  v. 
Cronise,  2  Cal.  60;  Miller  v.  Barroll^  14  Md.  173;  Knox  v. 
Starks,  4  Minn.  20;  American  Fire  Insurance  Co.  \,Pringle, 
2  Serg.  &  R.  138. 

It  is  also  said  by  Houck,  145,  that  "the  office  of  a  lien  is 
not  to  create  *an  estate,  nor,  in  the  slightest  degree,  to  affect 
or  interfere  with  prior  incumbrances,  but  to  prevent  subse- 
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quent  alienations  or  incumbrances  to  defeat  a  just  demand." 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  second  and  third  para- 
graphs of  the  answer  of  appellant  and  Taylor. , 

We  avail  ourselves  of  this  opportunity  of  Aiggesting  to 
the  clerk  of  Wayne  county,  and  through  him  to  the  other 
clerks  of  the  State,  that,  while  it  may  be  a  source  of  profit 
to  him  to  cover  thirteen  pages  of  the  record  in  this  case 
with  summonses  and  the  returns  thereon,  when  all  the  par- 
ties served  appeared  to  the  action,  it  is  in  violation  of 
the  plain  and  undoubted  requirements  of  the  law,  and  his 
sworn  duty,  and  imposed  unnecessary  expense  upon  the  ap- 
pellant, and  great  labor  upon  the  judges  of  this  court.  We 
commend  to  his  careful  examination,  sections  558  and  559 
of  the  code,  and  we  more  especially  invite  his  attention  to 
the  last  clause  in  section  559. 

The  judgment  is  affirmed,  with  costs. 

W.  C.  Wilson^  for  appellant. 

L.  D.  StubbSf  for  appellees. 


Grass  v.  Hess  et  al. 


]m30uxxn. '-^Injunction, — ^Where  a  resident  of  this  State  is  sued  out  of  his 
county  before  a  justice  of  the  peace,  and  process  by  summons  is  served  upon 
him,  and  judgment  is  rendered  against  him  without  an  appearance,  an  in- 
junction will  lie  to  stay  proceedings  under  the  judgment. 

APPEAL  from  the  Cass  Circuit  Court. 

Downey,  J. — ^The  appellant,  being  a  resident  of  Cass 
county,  was  sued  by  Hess  before  a  justice  of  the  peace  of 
Wabash  county,  and  process  by  summons  was  there  served 
on  him.  On  the  return  day  of  .the  summons  he  failed  to 
appear  before  the  justice  of  the  peace,  and  judgment  was 
rendered  against  him  by  default.  A  transcript  of  this  judg- 
Vol.  XXXVII.— 13 
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ment  was  taken,  filed>and  recorded  in  the  office  of  the  clerk 
of  the  common  pleas  of  Cass  county,  and  an  execution 
issued  on  it  to  the  sheriff  of  that  county,  who  was  about  to 
levy  the  same  on  the  property  of  Grass,  when  he  filed 
the  complaint  in  this  case  to  enjoin  the  sheriiT  from  making 
such  levy. 

There  was  a  demurrer  to  the  complaint  sustained,  and 
this  is  the  error  complained  of. 

The  law  on  this  subject  seems  to  be  settled  by  the  decis- 
ions of  this  court  against  the  ruling  of  the  circuit  court. 
The  case  X)f  Brickley  v.  Heilbruner^  7  Ind.  488,  involved  the 
point  in  question  here,  and  it  was  there  held  that  the  injunc- 
tion was  a  proper  remedy.  The  court  held,  in  that  case, 
that  the  defendant,  when  served  with  process  to  appear  out 
of  his  own  township,  need  not  appear  and  make  the  objection 
before  the  justice  of  the  peace.  In  Gage  v.  Clarke  22  Ind. 
163,  though  the  court  decided  the  case  against  the  applicant 
for  the  injunction  on  account  of  the  imperfections  in  his 
papers,  it  is  clearly  to  be  understood  that  when  the  judg- 
ment is  rendered  without  appearance  and  consent  of  the  de- 
fendant, when  the  suit  is  in  the  wrong  township,  injunctive 
relief  will  be  granted. 

If  the  justice  of  the  peace  has  jurisdiction  of  the  subject- 
matter  of  the  action,  and  the  defendant  appears  in  answer  to 
process  and  contests  the  case  on  the  merits,  instead  of  plead- 
ing in  abatement,  under  oath,  to  the  jurisdiction  of  the  court 
over  his  person,  he  is  estopped  from  making  that  issue  in  the 
appellate  court.    Ludwick  v.  Beckamire,  15  Ind.  198. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  circuit  court  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings. 

W.  H.  Sndthf  for  appellant. 

A.  HesSf  for  appellees. 
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MOREAU  ET  ex.   V.  BrANSON* 

pROMisso&T  NoTS. — C^y  <>/ Indors^msnt^''^  xxmi^lsaat  oa  «  promissory  note 
against  the  indorsers  is  not  sufficient  without  a  copy  of  the  indorsement, 
which  is  the  foundation  of  the  action. 

Married  'WGitESj^^Jmdorstm^mt  of  Ntdi. — A  married  woman  may,  with  the 
consent  of  lier  husband,  transfer  her  title  to  a  promissMy  note,  and  for  that 
purpose  mi^  Indorse  such  note,  but  she  t^annot  bind  herself  by  the  contract 
to  a  liability  on  the  note. 

APPEAL  from  the  Hancock  Common  Pkas. 

WoRDEN,  C.  J. — This  was  an  action  by  the  appellee  against 
tlie  appellants,  upon  an  indorsement  by  the  defendants  to 
the  plaintiff  of  two  promissory  notes,  executed  by  one  Rob- 
ert Allison  to  defendant  Minnie  Moreau.  A  copy  of  the 
tiotes  is  set  out,  but  no  copy  of  the  indorsements.  The 
notes  bore  date  November  1 3th,  1 867,  and  are .  due  at  six 
months*   This  suit  was  commenced  August  26th,  1868. 

It  is  not  averred  that  any  action  has  been  brought  against 
the  maker  of  the  note^  but  it  is  averred  *'that  said  Robert 
Allison  now  is,  and  long  has  been,  notoriously  insolvent,  and 
that  he  has  no  property  subject  to  execution  whereof  he  can 
collect  this  claim;  that  the  said  defendants  have  often  re- 
quested him,  the  plaintiff,  not  to  bring  suit  upon  said  notes, 
as  they  would  pay  the  same ;  wherefore  he  has  not  brought 
suit  upon  the  same  sooner." 

The  defendants  demurred  to  the  complaint,  for  the  want 
of  a  statement  of  facts  sufficient,  etc.,  but  the  demurrer  was 
overruled,  and  the  defendants  excepted. 

The  defendants  answered  jointly  by  the  general  denial; 
and  each  answered  separately  in  one  paragraph,  to  each  of 
which  a  demurrer  was  sustained,  and  they  severally  excepted. 
We  do  not  understand  from  the  brief  of  counsel  for  appel- 
lants that  they  complain  of  error  in  the  ruling  upon  the  de- 
murrer to  the  separate  answer  of  Will  C.  Moreau ;  therefore 
no  further  notice  need  be  taken  of  it 

Minnie's  answer  alleged  that,  at  the  time  the  notes  were 
executed  to  ber,  and  at  the  time  she  indorsed  the  same  to 
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the  plaintiff,  she  was,  and  still  is,  a  married  woman,  the  wife 
of  her  co-defendant. 

Trial  by  the  court;  finding  and  judgment  for  the  plaintiff. 

We  are  of  opinion  that  the  complaint  was  bad,  and  that 
the  demurrer  thereto  should  have  been  sustained. 

The  indorsements  of  the  notes  constituted  the  foundation 
of  the  action.  They  were  the  contracts  sued  upon;  and  in 
such  case  they  should  be  set  out  by  original  or  copy.  Tread- 
way  v.  Cobbf  18  Ind.  36;  Seawright  v.  Coffman,  24  Ind.  414. 

Again,  the  averments  of  the  complaint  seem  to  be  insuffi- 
cient to  excuse  a  want  of  diligence  to  collect  of  the  maker. 
For  aught  that  appears  in  the  complaint,  Allison,  the  maker 
of  the  notes,  may  have  had  property  at  or  after  the  maturity 
thereof,  out  of  which  they  could  have  been  collected,  had 
suit  therefor  been  prosecuted  with  diligence.  The  aver- 
ments as  to  his  insolvency  and  want  of  property  are  confined 
to  the  time  of  the  institution  of  this  suit,  more  than  three 
months  after  the  maturity  of  the  notes;  except  that  it  is 
averred  that  he  had  long  been  notoriously  insolvent.  A 
'*long"  time  is  so  indefinite  a  period  of  time,  that  the  state- 
ment adds  little,  if  anything,  to  the  other  averments.  This 
objection  to  the  complaint,  however,  need  not  be  passed  upon, 
as  it  will  have  to  be  held  bad,  on  the  ground  above  stated;  and 
when  the  cause  goes  back,  such  amendments  can  be  made  as 
may  be  desirable. 

We  are  also  of  the  opinion  that  the  separate  answer  of 
Mrs.  Moreau  was  a  good  bar  to  the  action  as  against  her ; 
and,  therefore,  that  the  demurrer  thereto  should  have  been 
overruled.  It  may  be  observed  that  there  is  nothing  in  the 
complaint  charging  that  by  the  contract  of  indorsement  she 
undertook  to  bind  or  create  a  charge  upon  her  separate 
estate,  or,  indeed,  that  she  had  any  such  estate ;  even  if  by 
such  contract  she  could  bind  her  separate  estate.  The  form 
of  the  complaint  was  not  such  that  anything  but  a  personal 
judgment  could  be  rendered  thereon. 

As  a  gjsneral  rule,  a  married  woman  is  incapable,  in  law, 
of  making  a  contract    To  this  rule  there  are  exceptions;  as 
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she  may  make  some  contracts  in  reference  to  her  separate 
estate,  which  will  create  a  charge  thereon.  See  the  cases  of 
Kantrowitz  v.  Pratlur^  31  Ind.  92,  and  Lindley  v.  Cross y  31 
Ind.  106,  where  questions  of  this  character  are  ably  and 
thoroughly  considered.  See,  also,  Haslieagen  v.  Speaker^ 
36  Ind.  413. 

Agfain,  a  married  woman  may,  with  the  consent  of  her 
husband,  make  a  contract  for  the  sale  of  her  personal  prop- 
erty. We  mean  an  executed  contract;  one  by  which  the 
title  passes  to  the  purchaser.  Whether  she  could  make  an 
executory  contract  that  would  bind  either  her  or  the  prop- 
erty, we  need  not  decide. 

This  power  to  sell  with  the  consent  of  the  husbahd  arises 
from  the  statute,  which  secures  her  personal  property  to  her 
''to  the  same  extent,  and  under  the  same  rules,"  as  her  real 
estate;  and  as  she  may  convey  her  real  estate  with  the  con- 
sent of  her  husband,  so,  therefore,  may  she  her  personal 
estate.  A  promissory  note  is  personal  property,  which  a 
married  woman  may  sell  with  the  consent  of  her  husband. 
Reese  v.  Cochran^  10  Ind.  195;  Scott  v.  Scott,  13  Ind.  225; 
Collier  V.  Connelly ,  15  Ind.  141.  As  she  may  sell  a  promis- 
sory note,  she  may  do  every  thing  that  is  necessary  to  vest 
the  title,  legal  as  well  as  equitable,  in  the  purchaser;  and, 
hence,  for  the  purpose  of  transferring  the  title,  she  may  in- 
dorse the  note.  Her  husband  need  not  indorse  with  her,  as 
his  assent  may  be  otherwise  manifested.  Collier  v.  Connelly ^ 
supra. 

But  a  married  woman  cannot  bind  herself  by  any  cove- 
nants in  a  deed  which  she  may  make;  nor  can  she  bind  her- 
self by  any  indorsement  of  a  promissory  note,  beyond  the 
vesting  of  the  title  in  the  purchaser.  Her  indorsement  vests 
in  the  indorsee  whatever  title  she  had;  and  further  than  this, 
she  is  not  authorized,  either  by  the  common  law  or  statute, 
to  bind  herself  by  indorsement  She  is  not  liable  to  the  in- 
dorsee upon  the  dishonor  of  the  note.  Her  indorsement, 
which  can  only  be  made  for  the  purpose  of  transferring  the 
paper,  carries  with  it  none  of  the  warranties  that  attach  to 
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indorsements  when  made  by  persons  laboring  under  no  dis- 
abilities. 

The  judgment  below  is  reversed^  with  costs. 

W.  R.  PUrse,  H.  D.  Tlumpson,  C  Builer,  %  L.  Mason,  and 
C  G.  Offutt,  for  appellants. 
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The  State,  ex  rel.  Combs,  v.  Hudson. 

Pleading. — Fortner  AdfudicaHon. — A  plea  of  fonner  adjadication,  showihg 
that  the  questions,  things,  rights,  and  matters  in  suit  have  been  adjudged  and 
tried  before  and  by  a  tribunal  of  competent  Jurisdiction^  is  good  on  demurrer. 

Saics. — Jurisdutum  tf  the  Person, — ^Where  the  record  upon  which  a  plea  of 
former  adjudication  is  based,  showing  judgment  against  the  defendant  by 
default,  only  shows  service  of  process  on  him  by  recitals  in  theTecord,  wilh- 
out  containing  a  copy  of  the  notice  and  return  of  service,,  it  may  be  shown 
that  no  jurisdiction  of  the  person  of  the  defendant  was  acquired  by  proper 
service. 

Contest  of  Election. — Notice  of  ContesK—Axk  proceedings  for  the  contest  of 
an  election  to  a  county  office,  a  copy  of  the  statement  of  contest  and  notice 
must  be  served  by  the  sheriff  by  delivering  to  the  contestee  a  copy  of  the  no- 
tice and  statement  of  contest,  or  by  leaving  a  copy  thereof  at  his  last  usual 
place  of  residence. 

Same. — Return  of  Service. — A  return  upon  the  notice  issued  in  such  case,  as 
follows :  "Served  on  the  within  named"  A.  B.,  "by  reading  and  delivering 
to  him  a  copy  of  the  order,''  is  insufficient  to  show  the  service  required  by  the 
statute. 

APPEAL  from  the  Green  Circuit  Court 

Pettit,  J.— This  is  an  information  in  the  name  of  the 
State,  on  the  relation  of  John  J.  Combs,,  against  John  R. 
Hudson.  The  object  of  the  proceeding  is  to  inquire  bjr 
what  authority  the  defendant  holds  and  exercises  the  office  of 
county  commissioner  in  the  county  of  Green.  The  informa- 
tion charges  that  John  R.  Hudson,  on  the  6th  day  of  Sep- 
tember, 1869,  did  wrongfully  and  unlawfully  intrude  into  the 
office  of  county  commissioner,  of  the  county  of  Green,  in  the 
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said  State ;  that  he  had  continued,  from  that  time  to  the  filing  of 
the  information,  to  hold  and  discharge  the  duties  of  the  said 
office;  that  the  holding  and  discharging  the  duties  of  the  said 
office  by  the  said  Hudson  was  wrongful  and  unlawful,  for  the 
reason  that  he  had  not  been  duly  elected  to  the  said  office,  and 
was  not  entitled  to  hold  and  exercise  the  duties  of  such 
office;  that  the  relator  had  been  damaged  in  the  sum  of  five 
hundred  dollars  by  the  wrongful  and  unlawful  conduct  of 
the  said  Hudson,  by  reason  of  the  fact  that  the  relator  had 
been  duly  and  legally  elected  to  the  said  office.  The  prayer 
of  the  information  was,  that  the  said  Hudson  be  notified  to 
appear  and  show  by  what  authority  he  held  and  executed 
the  said  office. 

The  defendant  appeared,  and  answered  in  three  paragraphs. 

The  relator  demurred  to  the  second  and  third  paragraphs 
of  the  answer.    Demurrer  sustained. 

The  defendant  excepted  to  this  ruling. 

The  substance  of  the  third  paragraph  of  the  answer  is, 
that  within  ten  days  afler  the  relator  was  declared  elected, 
the  appellee  gave  notice  of  contest,  and  filed  a  statement, 
which  set  out,  in  detail,  the  causes  of  contest;  that,  upon 
filing  such  statement,  the  auditor  gave  notice  to  the  clerk, 
and  called  the  board  of  commissioners  together;  that  notice 
was  issued  and  served  on  contested  of  the  time  and  place  of 
trial,  and  that  he  had  notice  of  the  matter  and  questions  to 
be  tried;  that  the  board  of  commissioners  met  at  the  time 
and  place  designated  by  the  auditor;  that  the  relator  was 
called  and  defaulted  and  failed  to  attend,  and  the  court  pro- 
ceeded to  hear  the  proof;  that  the  case  was  tried  on  its 
merits  and  found  for  the  appellee,  and  that  he  was  duly 
commissioned,  and  had  been  acting  under  such  commission. 
The  record  of  that  proceeding  was  made  a  part  of  this 
paragraph. 

The  first  entry  made  by  the  board  of  commissioners  in 
that  case  is  in  these  words : 

"Trial  being  called,  comes  now  the  said  John  R.  Hudson, 
contestor,  by  Rose  and  Alexander,  his  attorneys,  and  proves. 
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to  the  satisfaction  of  the  court,  that  a  notice  of  the  time  and 
place  specified  in  the  notice  to  the  board  of  commissioners, 
for  trying  said  contest  of  election,  for  the  office  of  commis- 
sioner of  Green  county,  Indiana,  had  been  duly  served  on 
John  J.  Combs,  contestee,  as  aforesaid,  by  the  sheriff  of  said 
county,  and  a  copy  of  the  specifications  filed  in  the  said  cause 
had  been  duly  delivered  to  the  said  contestee,  by  the  sheriff 
aforesaid,  within  five  days  afler  the  said  notice  and  specifica- 
tions had  been  delivered  to  the  said  sheriff,  and  being  now 
three  times  called,  comes  not,  but  makes  default  herein." 

The  plaintiff  filed  a  reply  to  the  third  paragraph  of  an- 
swer in  these  words : 

"And  the  said  plaintiff,  for  a  reply  to  the  third  paragraph 
of  the  answer,  says,  that  he  ought  not  to  be  estopped  or 
precluded  by  the  matters  and  things  alleged  in  the  said  third 
paragraph  of  the  answer,  for  the  reason  that  the  proceedings 
and  judgment  of  the  said  board  of  commissioners  were 
illeg^  and  void,  for  the  reason  that  the  said  board  of  com- 
missioners had  no  jurisdiction  of  the  said  cause,  or  the  per- 
son of  the  defendant  in  that  action  and  the  plaintiff  in  this 
action,  because  the  said  contestee  in  the  said  proceedings  had 
not  been  notified  of  the  pending  of  such  proceedings  in  the 
manner  required  by  the  statute,  as  will  more  fully  appear  by 
reference  to  the  notice  issued  by  the  auditor,  and  delivered 
to  the  sheriff  of  the  said  county,  and  his  return  thereon, 
copies  of  which  are  filed  herewith,  and  hereof  made  a  part, 
which  notice  and  the  return  thereon  are  in  the  words  and 
figures  as  follows,  to  wit: 

'State  of  Indiana,  Green  County,  ss: 
'The  State  of  Indiana  to  the  Sheriff  of  Green  coimty, 

greeting: 

*  Tou  are  hereby  commanded  to  summon  John  J.  Combs 
to  appear  before  the  board  of  commissioners  of  said  county, 
on  the  7th  day  of  November,  1868,  at  the  court  house  in 
Bloomfield,  to  answer  in  a  case  of  contested  election  for 
county  commissioner^  first  district,  wherein  John  R.  Hudson 
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is  contestor,  and  John  J.  Combs  is  contestee.     Herein  fail 
not,  and  have  then  and  there  this  writ 

'Witness  my  hand  and  official  seal  this  2ist  day  of  Octo- 
ber, 1868. 

[Seal]  O.  T.  Baker, 

'Auditor  Green  county.' 

"  Which  writ  has  the  following  sheriff's  return  on  it: 

*  Served  on  the  within  named  John  J.  Combs,  by  reading 
and  delivering  to  him  a  copy  of  the  order,  dated  this  23d 
day  of  October,  1868.  F.  M.  Dugger,  Sheriff. 

*  By  James  Harrah,  Deputy.* 

''That  the  finding  of  the  said  board  of  commissioners,  that 
the  defendant  in  that  proceeding  'had  been  duly  served 
with  notice,'  was  untrue  in  fact,  and  not  sustained  by  the 
return  of  the  sheriff  on  the  said  notice." 

The  defendant  demurred  to  this  reply.  The  demurrer  was 
sustained,  exception  taken,  and  the  plaintiff  refused  to  reply 
further.  The  court  rendered  final  judgment  in  favor  of  the 
defendcuit,  and  plaintiff  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted. 

The  errors  assigned  and  argued  are,  first,  that  the  court 
erred  in  overruling  the  demurrer  to  the  third  paragraph  of 
the  answer;  second,  the  court  erred  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  the  reply,  which  was  a 
reply  to  the  third  paragraph  of  the  answer.  We  have  no 
doubt  that  the  third  paragraph  of  the  answer  was  good,  as 
it  showed  that  the  questions,  things,  rights,  and  matters  set 
up  in  this  suit  had  before  been  adjudged  and  tried  before 
and  by  a  tribunal  of  competent  jurisdiction. 

The  board  of  commissioners  had  jurisdiction  of  the  sub- 
ject-matter. The  subject-matter  was  the  contest  of  elections. 
I  G.  &  H.  316. 

The  next  and  only  remaining  question  is,  was  the  reply  suf- 
ficient? The  notice  to  the  contestee  and  the  return  of  the 
sheriff  were  not  made  a  part  of  the  third  paragraph  of  the 
answer,  nor  were  they  set  out  in  the  record  accompanying 
and  made  a  part  of  it ;  but  the  record  recites  that  it  was 
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"proved  to  the  satisfaction  of  the  court  that  a  notice  of  the 
time  and  place  specified  in  the  notice  to  the  board  of  com- 
missioners for  trying  said  contest  of  election  for  the  office 
of  commissioner  of  Green  county,  Indiana,  had  been  duly 
served  on  John  J.  Combs,  contestee  as  aforesaid,  by  the 
sheriff  of  said  county,  and  a  copy  of  the  specifications  filed 
in  said  cause  had  been  duly  delivered  to  the  said  contestee 
by  the  sheriff  aforesaid,"  within  the  proper  time.  The  reply 
seeks  to  avoid  the  force  of  the  estoppel  pleaded,  by  averring 
that  notice  had  not  thus  been  given,  and  that  for  that  reason 
the  court  had  no  jurisdiction  of  his  person,  and  makes  the 
notice  and  return  of  the  sheriff  a  part  of  it  The  form  of 
the  notice  is  not  objected  to,  but  the  objection  goes  to  the 
return  of  the  sheriff  thereon,  which  is  as  follows :  *'  Served 
on  the  within  named  John  J.  Combs  by  reading  and  delivering 
to  him  a  copy  of  the  order."  Sec.  i8,  l  G.  &  H.  319,  requires 
that  the  notice  and  a  copy  of  the  statement  of  contest  shall 
be  delivered  to  the  sheriflf)  who  shall  serve  the  same  on  the 
contestee  "by  delivering  to  him  a  copy  of  such  notice  and 
statement,  or  leaving  a  copy  thereof  at  his  last  usual  place 
of  residence."  The  statutory  notice  must  be  given,  or  the 
commissioners  could  have  no  jurisdiction  of  the  person; 
and  it  is  competent  to  controvert  this  service,  especially 
when  it  is  only  shown  by  recitals  in  the  record,  and  not  by 
an  inserted  or  recorded  copy  of  the  notice  and  return.  The 
sheriff  does  not  say  that  he  delivered  a  copy  of  the  notice  or 
of  the  statement,  but  that  he  served  the  notice  by  reading, 
and  delivered  a  copy  of  the  order. 

What  is  intended  by  the  order,  we  cannot  say;  but  it  is 
manifest  that  no  order,  a  copy  of  which  could  be  deliv- 
ered, had  been  made,  for  die  commissioners  had  not 
then  met  to  make  any  order.  The  reply  shows  that  the 
service  was  not  such  as  the  statute  requires,  and  that  the 
board  of  commissioners  had  acquired  no  jurisdiction  of  the 
defendant.  Homer  w.  Doe,  1  Ind.  130;  WoodhuU  v.  Free^ 
matiy  21  Ind.  229;  Doty  v.  Brown,  4Comst.  71 ;  Packet  Com- 
pony  v.  Sickles^  5  Wal.  580. 
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The  court  should  have  overruled  the  demurrer  to  the  reply, 
and  allowed  both  parties  to  prove  what  was  the  actual  ser« 
vice  made. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  overrule  the  demurrer  to  the  second 
paragraph  of  the  reply  to  the  third  paragraph  of  the  answer. 

BusKiRK,  J.,  having  been  of  counsel^  was  absent 

-«S.  H.  Buskirk  and  %  R.  Isenhcwer^  for  appellant 
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Practice. — Motion  for  New  Trial, — A  motion  for  a  new  trial  must  be  made  at 

the  term  at  which  the  verdict  is  rendered,  unless  for  a  cause  occurring  after* 

ward. 
Taxes. — Lien^-^Levy  of  £xfcution,^-WbieBL  the  treasurer  of  a  county  acquires  a 

lien  for  taxes  on  pecsonal  pxopertyybjr  the  dnpTiratr  coming  ialDfetthatids»faB 

lien  IS  stcperior  to  an  execution  subsequently  leried. 

APPEAL  from  the  Carroll  Circuit  Court 

DowMEii^  J. — ^This  was  an  action  to  recover  the  possession 
of  certain  personal  property,  commenced  by  the  appellee,  as 
treasurer  of  Carroll  county,  against  McNiel,  who  was  a  consta- 
ble, and  certain  others.  The  material  question  in  the  case 
grew  out  of  the  £tcts  that  McNiel,  as  constable,  by  virtue  of 
certain  executions  in  his  hands,  issued  by  a  justice  of  the 
peace,  had  levied  on  the  property  in  question,  and  the  treas- 
urer, by  virtue  of  his  tax  duplicate  and  precept,  also  seized 
the  same  property  for  taxes  due  from  the  execution  defend- 
ants; and  the  question  was,  which  was  the  paramount  lien  on 
the  property. 

The  issues  formed  were  tried  by  the  court,  and  there  was  a 
finding  that  the  defendant,  the  constable,  was  entitled  to  the 
possession  of  the  property;  and  it  was  ordered  to  be  returned 
to  him, ''  subject  to  a  paramount  lien  of  five  hundred  and 
ninety-five  dollars,  held  by  the  plaintiii^  Isaac  Fameman^ 
treasurer,"  etc.    At  the  next  term  after  that  at  which  the  de- 
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cision  was  made,  but  before  judgment  was  rendered,  the 
defendants  asked  leave  to  move  for  a  new  trial,  to  which 
plaintilF  objected,  and  which  the  court  refused  to  grant.  No 
written  reasons  therefor  appear  in  the  record.  Thereupon  the 
defendants  moved  the  court  to  arrest  that  part  of  the  judg- 
ment relating  to  the  paramount  lien,  which  motion  was  also 
overruled.    The  ground  of  this  motion  is  not  disclosed. 

We  are  at  a  loss  to  know  exactly  what  questions,  if  any, 
are  presented  to  us  by  the  record  and  assignment  of  errors. 

The  first  error  alleged  is,  that  the  court  erred  in  finding 
that  the  appellee  had  and  held  a  paramount  lien  on  the  prop- 
erty mentioned  in  the  complaint. 

Now,  since  the  evidence  is  not  in  the  record,  we  do  fct  see 
how  we  can  say  anything  about  the  correctness  of  the  find- 
ing. 

The  second  error  assigned  is,  that  the  court  erred  in  ren- 
dering judgment  for  the  appellants  for  a  return  of  the  prop- 
erty mentioned  in  the  complaint  of  appellee,  subject  to  a  lien 
of  appellee.  Whether  the  rendition  of  the  judgment  was 
correct  or  not,  depended  upon  the  finding.  If  the  court 
found  the  lien  to  exist,  it  was  right  to  declare  it  in  the  judg- 
ment. 

The  third  error  complained  of  is,  that  the  court  erred  in  refus- 
ing to  allow  the  appellants  to  file  a  motion  for  a  new  trial. 
There  was  no  error  in  this.  The  motion,  except  for  causes  dis- 
covered after  the  term,  must  be  made  at  the  term  at  which  the 
verdict  or  decision  is  rendered.  2  G  &  H.  215,  sees.  354, 
356.  We  must  presume  that  the  leave  was  properly  refused, 
as  nothing  to  the  contrary  is  shown.  It  does  not  appear 
that  the  causes  for  a  new  trial  were  discovered  after  the  term 
at  which  the  decision  was  rendered. 

The  fourth  and  last  error  alleged  is,  that  the  court  erred 
in  overruling  the  motion  to  arrest  the  judgment,  on  that  por- 
tion of  the  finding  as  to  a  paramount  lien  of  the  appellee. 
This  presents  a  new  question;  that  is,  whether  a  party  can 
move  in  arrest  of  judgment  as  to  that  part  of  the  verdict  or 
finding  which  is  against  him,  and  not  as  to  the  whole  of  it 
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But  passing  over  this  question,  let  us  inquire  as  to  the 
law  of  the  case.  The  complaint  alleges  that  the  plaintiff  ''  is 
entitled  to  the  possession  of  the  property,  by  virtue  of  hav- 
ing levied  upon  the  same  for  taxes  due  said  county  and 
State,  of  which  the  defendant,  McNiel,  constable,  has  pos- 
session without  right,  and  which  he  unlawfully  detains  from 
the  plaintiff."  The  answer  was,  first,  a  general  denial;  and, 
second,  that  at  the  time  of  the  commencement  of  the  suit, 
McNiel  was  constable,  and  had  in  his  hands  executions,  and 
that  he  levied  the  same  on  the  property  in  question  and  took 
possession  thereof)  long  before  the  plaintiff  levied  upon  or 
seized  the  ^ame,  and  that  at  that  time  the  execution  defend- 
ants had  other  property  out  of  which  the  taxes  could  have 
been  made.  There  was  a  general  denial  of  the  second  par- 
agraph of  the  answer. 

Might  the  court  under  these  issues  have  found  that  the 
treasurer  had,  by  virtue  of  his  duplicate  and  seizure,  or  by 
virtue  of  the  duplicate  alone,  such  lien?  We  think  so.  If 
so,  then  we  can  see  no  ground  for  the  motion  in  arrest  of 
that  part  of  the  judgment  relating  to  the  lien.  If  the  treas- 
urer acquired  a  lien  on  the  property  from  the  time  when  the 
duplicate  came  to  his  hands,  as  seems  to  be  the  case,  Barker 
v.  Morton,  19  Ind.  146,  this  lien  would  not  be  devested  in 
favor  of  an  execution  subsequently  issued  and  levied.  Veit 
v.  Graff,  post,  p.  253,  and  Evans  v.  Bradford,  35  Ind.  527. 
The  lien  ©f  a  junior  execution  first  levied,  where  they  are  in 
the  hands  of  different  officers,  takes  precedence  over  an  older 
one  levied  afterward,  or  not  levied  at  all;  but  this  rule  cannot 
apply  as  to  liens  for  taxes.  2  G  &  H.  232,  sec.  41 3.  Why  the 
court  found  that  the  constable  had  the  right  to  the  possession 
of  the  property,  while  the  county  treasurer  had  the  para- 
mount lien,  we  do  not  quite  see.  But  the  appellants  are  not 
complaining,  and  cannot  complain  of  this  part  of  the  judg- 
ment. 

The  judgment  is  affirmed,  with  costs. 

B.  B.  Daily,  and  D*  B.  Graham,  for  appellants. 

Z.  E.  McReynolds,  for  appellee. 
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Brown  vr  al.  v.  Porter. 

Appeal. — License  U  sell  Intoxicating  Liquors. — ^Where  an  appeal  has  been 
taken  to  the  circnit  court  or  cooit  of  common  pleas  from  the  action  of  a  board 
of  county  commissioners  in  granting  or  refusing  license  to  sell  intoxicating 
liquors,  the  decision  of  such  appellate  court  is  find. 

APPEAL  from  the  Montgomery  Circuit  Court 

WoRDEN,  C.  J. — ^Andrew  J,  Porter  petitioned  the  board  of 
commissioners  of  Montgomery  county  for  a  license  to  sell 
intoxicating  liquors.  John  S.  Brown  and  others  remon- 
strated. The  board,  on  a  hearing  of  the  cause,  granted  the 
license. 

The  remonstrants  appealed  to  the  circuit  court,  where  the 
appeal  was  dismissed  because  the  remonstrants  were  not 
shown,  in  the  remonstrance,  to  have  been  inhabitants  of  the 
township  in  which  the  liquors  were  proposed  to  be  sold ; 
leave  to  amend  the  remonstrance  in  this  particular  being  re- 
fused.   The  remonstrants  appeal  to  this  court. 

The  second  section  of  the  act  of  i86i,  on  this  subject,  3 
Ind.  Stat  330,  provides,  that  "either  party  to  such  appeal 
to  the  circuit  court  or  court  of  common  pleas  may  demand 
and  have  a  trial  by  jury  in  said  circuit  court  or  court  of  com- 
mon pleas,  and  the  decision  or  verdict  of  such  jury  shall  be 
final  and  conclusive,  and  without  appeal  therefrom." 

In  the  case  of  The  Board  of  Cofnmissioners  of  Parke  County 
v.  Lease^  22  Ind.  261,  it  was  held,  that,  under  this  statute,  no 
appeal  lies  to  this  court.  We  adhere  to  that  decision.  See, 
also,  TIte  State  v.  Vierlingy  33  Ind.  99.  The  language  of  the 
statute  is  a  little  ambiguous  but  we  think  it  was  the  inten- 
tion of  the  legislature  that  no  appeal  should  lie  to  this  court 
in  such  cases.  Perhaps  the  reason  was  that  the  time  of  this 
court  should  not  be  coi^umed  in  the  decision  of  controver- 
sies of  such  character. 

The  appeal  is  dismissed,  with  costs. 

P.  S.  Kennedy  and  R.  B,  F.  Pnrce,  for  appellants. 
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ReIMSKOPF  et  AL.  V,  ROGGE  ET  AL. 

Contract. — InioJncatian, — Ratification.'^'ixi  a  suit  upon  a  mortgage,  it  is  a 
good  defence,,  that  the  defendant  was  so  intoxicated,  at  the  time  of  signing  the 
same,  as  to  be  incapable  of  executing  it;  and  a  reply  that  he  retained  the 
goods  for  which  the  instrument  was  given,  and  used  diem,  is  bad,  as  the 
action  is  not  on  a  claim  for  goods  sold  but  on  the  written  promise,  and  the 
reply  shows  no  ratification  of  that  act. 

Same. — /nsiru€tion.^-ln  such  case,  an  instruction  to  the  jury,  that  ''if  the  de- 
fendant, at  the  time  of  the  execution  of  the  mortgage,  as  a  result  of  drunk- 
enness, or  any  other  diseased  condition  of  the  mind,  was  deprived  of  his  un- 
derstanding, so  that  he  had  not  sufficient  capacity  to  act  with  discretion  in  the 
ordinary  affairs  of  life,  the  plaintiff  cannot  recover,"  is  a  correct  statement 
of  the  law. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — Suit  by  the  appellants  to  foreclose  a  mort- 
gage on  certain  real  estate,  executed  by  Rudolph  Rogge,  de- 
ceased, against  his  widow,  children,  and  administrator.  The 
answers  of  the  defendants  set  up  two  grounds  of  defence,  in 
separate  paragraphs;  first,  the  insanity  of  Rudolph  Rogge 
at  the  time  of  executing  the  mortgage;  and  second,  that  he 
,was  then  so  intoxicated  as  to  be  incapable  of  executing  the 
same. 

Reply,  first,  general  denial;  and  second,  as  to  the  second 
paragraph  of  the  answer,  that  the  notes  sued  on  were  given 
for  a  stock  of  merchant  tailoring  goods,  sold  by  plaintiffs  to 
said  Rudolph  Rogge  in  his  lifetime ;  that  they  were  deliv- 
ered to  him,  and  he  used  the  same,  and  that  neither  he  nor 
his  representative  returned,  or  offered  to  return,  the  same,  or 
any  part  thereof,  to  the  plaintiffs. 

The  defendants  demurred  to  this  second  paragraph  of 
reply,  and  their  demurrer  was  sustained.  The  plaintiffs  ex- 
cepted. 

There  was  a  trial  by  jury,  a  general  verdict  for  the  defend- 
ants, and  findings  in  answer  to  interrogatories  as  follows: 

*'  I.  Was  Rudolph  Rogge,  deceased,  at  the  time  he  signed 
the  notes  and  mortgage  sued  on,  so  destitute  of  understanding 
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as  not  to  know  what  he  was  doing?"  Answer.  '*We  believe 
that  at  the  time  of  the  execution  of  the  notes  and  mortgage, 
the  said  Rudolph  Rogge's  mind  was  so  shattered  by  his 
habits  of  life  as  to  render  him  incapable  of  acting  with  dis- 
cretion in  the  ordinary  affairs  of  life."  . 

''  2.  Does  the  evidence  show  the  drunkenness  of  Rudolph 
Rogge,  at  the  time  of  the  execution  of  notes  and  mortgage 
sued  on,  to  have  been  so  great  as  to  produce  an  absolute 
privation  of  understanding,  for  the  time,  similar  to  cases  of 
idiocy  or  insanity? "  Answer.  "  He  may  not  have  been  abso- 
lutely deprived  of  his  understanding,  but  we  believe  that  his 
mind  was  in  such  a  condition,  as  to  render  him  incapable  of 
acting  with  discretion  in  the  ordinary  affairs  of  life." 

The  plaintiffs  moved  the  court  for  judgment  on  the  special 
findings,  which  was  overruled.  They  then  moved  the  court 
for  a  new  trial,  which  motion  was  also  overruled  by  the 
court,  and  the  plaintiffs  excepted  and  put  the  evidence  and 
instructions  of  the  court  to  the  jury  in  the  record.  Final 
judgment  was  then  rendered  for  the  defendants,  from  which 
the  plaintiffs  appealed  to  this  court,  and  here  they  have  as- 
signed the  following  errors : 

In  sustaining  the  demurrer  to  the  second  paragraph  of  the 
reply,  and  not  holding  the  second  paragraph  of  the  answer 
bad;  in  overruling  the  plaintiffs'  motion  for  judgment  on  the 
special  findings;  in  overruling  the  plaintiffs'  motion  for  a 
new  trial.  Several  other  errors  are  assigned,  but  they  are 
only  the  repetition  of  reasons  for  a  new  trial,  and  need  not, 
therefore,  be  particularly  noticed.  , 

We  think  the  second  paragraph  of  the  answer  was  suffi- 
cient Mental  incapacity,  at  the  time  of  contracting,  pro- 
duced by  drunkenness  or  any  other  cause,  is  a  good  defence 
against  a  contract,  whether  that  contract  be  evidenced  by 
deed  or  parol.  If  the  mind  be  incapable  of  assenting,  the 
law  pronounces  the  contract  void  Drunkenness  of  itself 
merely,  unless  fraud  be  practised,  will  not  avoid  a  contract; 
but  if  the  party  be  in  such  a  state  of  intoxication  that  he  is, 
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for  the  time,  deprived  of  reason,  the  contract  is  void,  yenners 
V.  Howard^  6  Blackf.  240;  2  Kent  Com.  451;  Henry  v.  RiU 
cnour,  31  Ind.  136.  The  exact  ground  assumed  by  counsel 
for  the  appellants  on  this  point  is,  that  this  paragraph  of  the 
answer  is  bad,  for  the  reason  that  it  does  not  allege  that  the 
plaintiffs  had  notice  of  the  condition  of  the  mind  of  Rogge 
at  the  time  of  entering  into  the  contract.  They  refer  to 
authorities  in  support  of  this  position,  which  we  have  ex- 
amined, and  which  do  not,  we  think,  sustain  the  position 
assumed.  It  is  not  a  question  of  notice,  but  one  of  mental 
power  or  capacity. 

If  the  second  paragraph  of  the  reply  was  intended  to 
show  a  ratification  of  the  contract  by  Rogge,  it  falls  short  of 
showing  that  fact.  It  simply  alleges  that  the  notes  were 
given  for  goods,  which  were  delivered  to  Rogge,  used  by 
him,  and  never  returned  to  the  plaintiffs.  If  it  was  intended 
to  shift  the  ground  of  action  from  the  notes  and  mortgage 
to  a  claim  for  goods  sold,  it  was  bad  on  the  ground  of  de- 
parture. To  show  a  ratification  of  the  contract  by  Rogge, 
it  should  have  been  shown  that  he  became  sober  and  in  his 
right  mind,  and  that,  in  that  condition,  he  did  some  act 
amounting  to  a  ratification.  If  he  ever  afterward  became 
competent  to  ratify  the  contract,  that  fact  is  not  averred  in 
the  reply. 

The  plaintiffs  asked  the  court  to  submit  to  the  jury  two 
interrogatories,  to  be  answered  by  the  jury,  desigjned  to 
show  that  Rogge  kept  the  goods  and  ratified  the  contract. 
These  interrogatories  were  correctly  refused,  for  the  reason 
that  there  was  no  issue  to  which  the  finding  designed  to  be 
elicited  could  apply.  If  there  was,  by  any  means,  a  ratifica- 
tion of  the  contract  by  the  deceased,  it  was  affirmative  mat- 
ter which  should  have  been  replied. 

For  the  same  reason  it  was  proper  for  the  court  to  refuse 
to  allow  evidence  to  go  to  the  jury  on  the  subject  of  a  rati- 
fication of  the  contract,  of  which  ruling  complaint  is  made. 

The  fifth  charge  asked,  which  was  on  the  subject  of  a  rati- 
VoL.  XXXVII.— 14 
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fication  of  the  contract,  was  rightly  refused  for  the  same  rea- 
son.   There  was  no  such  question  properly  before  the  jury. 

This  instruction  was  given :  "  If  the  deceased,  at  the  time 
of  the  execution  of  the  mortgage,  as  a  result  of  drunkenness 
or  any  other  diseased  condition  of  the  mind,  was  deprived 
of  his  understanding,  so  that  he  had  not  sufficient  capacity  to 
act  with  discretion  in  the  ordinary  afiairs  of  life,  the  plaintiff 
cannot  recover."  This  instruction  seems  to  be  warranted  by 
the  law  as  recognized  by  this  court  in  the  case  of  yenners  v. 
Howard^  supra. 

This  instruction  was  asked  by  the  plaintifls,  and  refused: 
^'The  execution  of  the  notes  and  mortgage  sued  on  having 
been  admitted,  it  is  incumbent  on  the  defendants  to  show 
that  Rudolph  Rogge,  now  deceased,  was  at  the  time,  or  be- 
fore the  execution  of  the  same,  of  unsound  mind.  And  if 
they  have  shown  him  to  be  of  unsound  mind  before  the  exe- 
cution of  the  same,  and  such  unsoundness  was  caused  by 
some  temporary  or  transient  cause,  as  monomania  or  drunk- 
enness, still  the  plaintiffs  will  be  entitled  to  recover,  unless 
they  have  shown  that  said  Rogge  was  of  unsound  mind  at 
the  time  he  executed  the  same." 

We  think  the  instructions  given  by  the  court  sufficiently 
called  the  attention  of  the  jury  to  the  fact  that  the  unsound- 
ness of  mind,  or  the  intoxication  of  the  deceased,  in  order  to 
avoid  the  contract,  must  have  existed  at  the  time  when  the 
contract  was  made.  For  this  reason,  although  the  charge 
asked  was  correct,  except,  perhaps,  in  classing  monomania  as 
temporary  insanity,  it  was  not  error  to  refuse  it. 

This  instruction  was  asked  by  the  plaintiffs,  and  refused: 
'*  If  the  defendants  rely  upon  the  drunkenness  of  Rogge  to 
defeat  the  plaintiffs'  right  to  recover,  they  are  bound  to  prove 
the  drunkenness  to  have  been  so  great,  at  the  time  of  the  ex- 
ecution of  the  notes  and  mortgage  sued  on,  as  to  produce 
an  absolute  privation  of  understanding,  for  the  time,  similar 
to  cases  of  idiocy  or  lunacy,  else  the  plaintiffs  will  be  entitled 
to, recover.   The  court  struck  out  the  words  "similar  to  cases 
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of  idiocy  or  lunacy"  and  gave  it,  to  which  plaintiffs  at  the 
time  excepted. 

The  striking  out  of  these  words  did  not  materially  change 
the  instruction. 

The  next  point  is,  that  the  court  should  have  rendered 
judgment  for  the  plaintiff  on  the  special  findings.  But,  sup- 
pose that  the  special  findings,  with  reference  to  the  degree 
of  mental  incapacity,  are  not  so  conclusively  in  favor  of  the 
defendants  as  they  might  have  been,  still  the  general  verdict 
being  for  the  defendants,  it  is  difficult  to  see  how  the  judg- 
ment could  be  for  the  plaintiffs.  There  was  no  error  in 
overruling  the  motion. 

The  case  is  not  such  as  to  allow  us  to  interfere  with  the 
result  upon  the  facts  of  the  case.  The  question  was  upon 
the  validity  of  the  notes  and  mortgage.  We  express  no 
opinion  as  to  whether  or  not  the  estate  of  the  deceased  is 
liable  for  the  goods  sold. 

The  judgment  is  affirmed,  with  costs. 

D.  V.  Bums,  C.  Hamlin,  and  G.  W.  SiUwell,  for  appellants. 

T.  A.  Hendricks^  O.  B.  Hard,  and  A.  W.  Hendricks,  for 
appellees. 


The  Chicago,  Cincinnati,  and  Ix)u;svillp  Rah^road  Com- 
pany V.  West. 

Pleading. — ComplahU  Containing  Defence  and  Reply, — ^It  will  not  render  a 
complaint  subject  to  a  demuirer  for  vant  of  sufficient  facts,  that  after 
stating  a  cause  of  action  for  goods  sold  and  delivered  at  the  request  of  and 
on  account  of  the  defendant,  it  proceeds  to  anticipate  and  avoid  the  defence 
to  the  action. 

Motion  to  Stoike  Otyr.^Biliof  ExcepHans,-^k  refusal  to  strike  out  part  of 
a  complaint  must  be  presented  as  error  by  a  bill  of  exceptions. 

Consideration.— iV<w»u0  for  Benefit  of  Tkird  Person.^Vfhere  a  complaint 
charged  that  a  railroad  company  promised  to  pay  for  goods  which  should  be 
famished  to  a  sub-contractor,  an  answer  that  the  railroad  company  was  not 
indebted  to  the  sub^contcactor  was  held  no  defence  on  demurrer. 
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Practice. — Demurrer, — ^Where  a  demurrer  is  sustained  to  an  answer  which 
only  amounts  to  the  general  denial,  it  will  not  be  available  error,  if  the  gen- 
eral denial  be  also  pleaded. 

Evidence. — Explanation  of  Delivery  of  Draft, — Evidence  to  explain  under 
what  circumstances  a  draft  on  one  officer  of  a  railroad  company  was  accepted 
by  another  officer  of  the  same  company,  and  delivered  to  the  plaintiff  having 
an  account  against  the  company,  is  admissible,  there  being  an  averment  in  the 
complaint  that  the  draft  was  not  delivered  or  received  as  payment  Such  evi- 
dence does  not  contradict  the  tenor  of  the  draft. 

APPEAL  from  the  Miami  Circuit  Court 

Downey,  J. — ^The  appellee  sued  the  appellant,  alleging  in 
his  complaint,  that  the  railroad  company,  through  E.  H. 
Leaming,  its  duly  authorized  agent,  authorized  and  directed 
the  plaintiff  to  furnish  and  debver,  on  the  credit  of  the  de- 
fendant, to  Maurice  Quinn,  a  sub-contractor  on  the  road  of 
said  company,  who  was  engaged  in  the  construction  of  the 
road-bed  thereof,  in  the  county  of  Miami,  such  g^ceries  and 
supplies  as  might  be  needed  for  boarding  and  furnishing  the 
kiborers  employed  by  said  Quinn  as  such  sub-contractor; 
that  in  pursuance  of  the  authority  and  instructions  so  given 
by  said  Leaming,  agent  as  aforesaid,  plaintiff  furnished  and 
delivered,  from  the  ist  day  of  December,  1867,  to  the  iSth 
day  of  January,  1868,  groceries,  provisions,  and  supplies 
to  said  Quinn  for  the  purposes  aforesaid,  to  the  amount  of 
five  hundred  and  fifty-eight  dollars  and  sixty-three  cents,  of 
which  one  hundred  and  fifty  dollars  was  afterward  paid, 
and  at  the  request  and  for  the  convenience  of  said  defendant 
charged  the  same  upon  his  books  to  the  account  of  said 
Quinn,  a  copy  of  which  account  is  filed  with  the  complaint; 
that  thereafter,  to  wit,  on  the  14th  day  of  January,  1868,  the 
said  railroad  company,  for  its  own  convenience  merely,  but 
not  in  payment,  satisfaction,  or  transfer  of  said  debt,  caused 
to  be  drawn  by  said  Quinn  a  certain  order  on  E.  H.  Scott, 
an  agent  in  their  employ,  for  one  hundred  and  eighty-four 
dollars  and  thirty  cents,  which  order  was  accepted  by  said 
Leaming,  and  delivered  to  plaintiff;  and,  also,  on  the  iSth 
day  of  January,  1868,  a  similar  order  for  two  hundred  and 
twenty-two  dollars  and  thirty-three  cents  was  drawn  and  ac- 
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cepted  by  the  same  parties.  Copies  of  each  of  which  are 
filed  with  the  complaint  Which  orders  were  received  by 
plaintiff  as  an  acknowledgment  of  the  amount  of  the  in- 
debtedness by  the  railroad  company  to  that  date,  and  for  no 
other  purpose  or  effect  whatever;  that  the  amount  of  said 
account,  to  wit,  the  sum  of  four  hundred  and  seven  dollars 
and  sixty-three  cents,  with  interest  thereon  from  January 
iSth,  1868,  is  due  and  wholly  unpaid;  wherefore,  etc. 

The  orders,  copies  of  which  are  filed  with  the  complaint, 
are  as  follows: 

'*$i^5'30.  January  14th,  1868. 

'*Mr.  E.  H.  Scott: — You  will  please  pay  to  the  order  of 
E.  West  one  hundred  and  eighty-five  dollars  and  thirty  cents 
out  of  any  money  that  may  accrue  to  me  out  of  a  final  set- 
tlement, or  from  monthly  estimates  after  the  laborers  are 
paid.  Maurice  Quinn. 

"  Charged  to  C,  C,  &  L.  Railroad  Company. 

"Accepted  on  the  within  conditions.     E.  H.  Leaming." 

"15222.33.  Peru,  Ind.,  January  iSth,  1868. 

'^Mr,  E.  H.  Scott: — ^You  will  please  pay  to  the  order  of 
E.  West  two  hundred  and  twenty-two  dollars  and  thirty- 
three  cents,  amount  due  him  from  1st  of  January  to  15th  of 
January,  1868,  and  charge.    Yours,         Maurice  Quinjt. 

"  Charged  to  C,  C,  &  L.  Railroad  Company. 

''Accepted  after  laborers  are  paid,  if  any  means  due  Quinn. 

"  E.  H.  Leaming." 

The  defendant  demurred  to  the  complaint,  for  the  reason 
that  it  did  not  state  &cts  sufficient  to  constitute  a  cause  of 
action;  its  demurrer  was  overruled,  and  it  excepted 

It  then  moved  the  court  to  strike  out  of  the  complaint  all 
that  relates  to  the  giving  of  the  orders,  and  that  they  were 
not  received  in  payment  of  the  claim  for  the  goods  sold ; 
also,  to  strike  out  certain  items  from  the  bill  of  particulars 
filed  with  the  complaint;  which  motion  was  overruled,  and 
the  defendant  excepted,  but  filed  no  bill  of  exceptions. 

The  defendant  then  answered  in  three  paragraphs ;  first, 
thegeneral  denial;  and,second,as  to  one  hundred  and  eighty- 
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five  dollars  and  thirty  cents  of  the  sum  claimed,  that  the  rail- 
road company  was  not,  on  the  14th  day  of  January,  1868, 
nor  since,  indebted  to  Maurice  Quinn  in  that  or  any  other 
amount,  on  final  settlement  or  from  monthly  estimates,  after 
laborers  who  were  working  for  him  were  paid;  wherefore, 
etc. ;  third,  as  to  two  hundred  and  twenty-two  dollars  and 
thirty-three  cents  of  the  amount  claimed,  the  railroad  com- 
pany was  not,  on  the  isth  day  of  January,  1868,  nor  since, 
indebted  to  Maurice  Quinn  in  said  sum,  nor  in  any  other 
sum,  after  the  payment  of  laborers  who  worked  for  said 
Quinn,  and  that  the  defendant  did  not  promise  or  agfree  to 
pay  said  sum  or  any  part  of  it  otherwise  than  is  stated  in 
said  order  for  that  amount;  wherefore,  etc. 

The  plaintiff  demurred,  separately,  to  the  second  and  third 
paragraphs  of  the  answer,  for  the  reason  that  they  did  not 
state  facts  sufficient  to  constitute  a  defence.  His  demurrers 
were  sustained,  and  the  defendant  excepted. 

There  was  then  a  trial  by  jury,  verdict  for  the  plaintiff  for 
four  hundred  and  sixty-two  dollars,  motion  for  a  new  trial 
by  the  defendant  overruled,  and  judgment  on  the  verdict 

The  motion  for  a  new  trial  was  for  the  reasons,  "first, 
the  verdict  of  the  jury  is  contrary  to  the  evidence;  second, 
the  verdict  of  the  jury  is  contrary  to  the  law  and  the  evi- 
dence; third,  error  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  defendant  at  the  time;  fourth,  the  court  erred  in 
the  admission  of  testimony  offered  by  the  plaintiff,  and  ob- 
jected to  by  the  defendant;  fifth,  the  court  erred  in  sustain-' 
ing  the  demurrer  of  the  plaintiff  to  the  second  paragraph  of 
the  defendant's  answer;  sixth,  the  court  erred  in  sustaim'ng 
the  demurrer  of  the  plaintiff  to  the  third  paragraph  of  the 
defendant's  answer;  seventh,  the  court  erred  in  its  instruc- 
tions to  the  jury." 

AH  the  evidence  is  set  out  in  the  bill  of  exceptions,  but 
there  are  no  instructions  in  the  record. 

The  appellant  has  assigned  the  following  errors:  first, 
the  overruling  of  Jhe  demurrer  to  the  complaint;  second, 
the  overruling  of  the  motion  to  strike  out  parts  of  the  com- 
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plaint ;  thirds  sustaining  the  plaintiiTs  demurrer  to  the  sec- 
ond paragraph  of  the  defendant's  answer;  fourth,  sustaining 
the  demurrer  of  the  plaintiff  to  the  third  paragraph  of  the 
defendant's  answer;  fifth,  in  admitting  illegal  testimony- 
offered  by  the  plaintiff,  and  objected  to  by  the  defendant; 
sixth,  in  refusing  to  grant  a.  new  trial. 

We  see  no  valid  objection  to  the  complaint.  It  is  true 
that  it  might  have  gone  on  the  ground  of  goods  sold  and 
delivered,  and  when  the  orders  were  pleaded  as  payment, 
the  plaintiff  might  have  replied,  avoiding  or  denying  that 
they  were  received  in  payment.  The  facts  would  then  have 
appeared  in  the  record  substantially  as  they  are  set  out  in 
the  complaint.  Although  it  is  unusual,  we  see  no '  reason 
why  the  plaintiff  may  not  anticipate,  in  his  complaint,  the 
defence  which  he  apprehends  the  defendant  will  rely  upon, 
and  avoid  or  deny  it. 

The  motion  tostrike  out  presents  no  question,  for  the  rea- 
son that  the  point  was  not  reserved  by  a  bill  of  exceptions. 
Swinney  v.  Nceve^  22  Ind.  178. 

The  matter  set  up  in  the  second  paragraph  of  the  answer 
was  not  a  defence  to  the  claim  for  goods  sold  and  delivered. 
If  the  company  agreed  to  pay  for  the  goods  furnished  to  the 
sub-contractor,  it  was  immaterial  whether  the  company  was 
indebted  to  him  or  not.  Had  the  suit  been  on  the  orders, 
such  an  answer  would  have  raised  a  material  question. 

The  third  paragraph  of  the  answer  is  a  good  defence  to 
the  part  to  which  it  is  pleaded,  because  it  not  only  alleges 
that  the  company  was  not  indebted  to  Quinn,  so  as  to  make 
it  liable  to  pay  the  order,  but  it  also  alleges  that  the  company 
"did  not  promise  or  agree  to  pay  said  sum,  or  any  part  of 
it,  otherwise  than  as  is  stated  in  the  order."  The  de- 
murrer to  this  paragraph  should  have  been  overruled. 
But  this  error  cannot  reverse  the  judgment,  for  the  reason 
that  the  general  denial,  which  was  filed,  put  the  same  matter 
in  issue,  and  under  this  issue  the  same  evidence  was  admis- 
sible as  would  have  been  admissible  under  the  third  p^ua- 
graph  of  the  answer.    Harrison  v.  Bryant^  5  Ind.  160. 
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The  only  objection  which  we  find  in  the  record  to  any 
evidence  offered  by  the  plaintiff  is  this:  When  Mr.  Neff  was 
testifying  on  behalf  of  the  plaintiff,  he  stated^  ''that  about  the 
date  of  the  above  orders,  in  a  conversation  between  the  wit- 
ness and  Mr.  Leanung,  in  relation  to  the  goods  got  by  Quinn, 
Learning  said  they  wanted  to  get  rid  of  him  (Quinn),  and 
that  the  orders  were  drawn  up  and  accepted  by  Learning  in 
their  present  form,  at  the  instance  of  Learning,  and  for  the 
accommodation  of  the  company."  The  defendant  did  object 
to  this  statement, ''  explaining  said  orders,"  as  the  bill  of  ex- 
ceptions says,  and,  th'e  court  having  overruled  the  objection, 
the  defendant  excepted.  This  evidence  was  admitted,  we 
presume,  in  support  of  the  allegation  of  the  complaint,  that 
the  orders  were  given  for  the  convenience  of  the  company 
or  its  officers,  and  not  in  extinguishment  of  the  claim  for 
goods  sold.  For  this  purpose  we  think  it  was  admissible. 
Whether  the  orders  were  received  as  payment  of  the  claim 
for  goods  sold,  or  for  some  other  purpose,  was  a  question  of 
fiict  for  the  jury.  The  evidence  was  not  to  contradict,  nor 
did  it  contradict,  the  orders.  An  order  or  bill  of  exchange 
drawn  by  a  person  on  himself  may  be  regarded  as  his  prom- 
issory note,  and  may  be  declared  upon  and  treated  as  such, 
and  this  rule  is  applied  to  corporations,  when  an  order  has 
been  drawn  by  one  officer  thereof  on  another.  The  Marion 
and  Mississinewa  Railroad  Co.  v.  Hodge ^  9  Ind.  163.  Let  it 
be  supposed,  then,  that  the  orders  in  question  are  to  be 
treated  as  the  promissory  notes  of  the  railroad  company, 
what  is  the  effect  of  the  receiving  of  them  by  the  plaintiff? 
It  seems  to  be  the  law,  that  the  giving  of  the  debtor's  prom- 
issory note  for  a  precedent  debt  is  not  an  extinguishment  or 
satisfaction  of  the  pre-existent  debt  At  all  events,  it  may 
be  shown  by  evidence  whether  it  was  or  was  not  received 
as  such.  2  Greenl.  Ev.,  sec.  521;  2  Am.  L.  Cas.  242.  If 
the  orders  were  received  by  the  plaintiff  neither  as  absolute 
nor  conditional  payment  of  the  pre-existent  debt  for  the 
goods  sold,  but  only  for  the  convenience  of  the  company, 
we  do  not  see  any  objection  to  the  proof  of  the  feet.    The 
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plaintiff  had  taken  upon  himself  the  proof  of  it  by  alleging 
the  giving  of  the  orders^  and  stating  the  reason  for  so  doing. 
It  was  one  of  the  facts  in  the  case,  and  we  think  the  court 
committed  no  error  in  allowing  proof  of  it.  The  only  ob- 
jection to  the  evidence  was,  that  it  contradicted  the  written 
orders,  and  we  hold  that  it  was  not  objectionable  on  this 
ground.    This  is  all  that  we  decide  on  this  point. 

The  last  question  is  as  to  the  correctness  of  the  ruling  of 
the  court  in  refusing  to  grant  a  new  trial  on  the  motion  of 
the  defendant,  on  the  ground  of  the  insufficiency  of  the 
evidence  to  justify  the  verdict  of  the  jury.  We  cannot 
reverse  the  judgment  on  this  ground. 

The  judgment  is  affirmed,  with  costs. 

N.  0.  Ross  and  R.  P.  Effinger^  for  appellant 

y.  L.  Farrar  and  L.  Walker^  for  appellee. 


Miller,  Ex'r,  v.  Goldthwait,  Adm'r. 

W&ITTEM  CovrsMCT,—AtUmpt  to  Change  hy  Parol, — ^Where  an  order  was  given 
upon  A.  to  pay  certain  claims  out  of  the  proceeds  of  a  certain  note  in  his 
hands,  and  he  accepted  the  same  in  writing,  "  so  soon  as  the  maker  pays  the 
note,"  and  A.  afterward  obtained  a  judgment  and  foreclosure  of  a  mortgage 
given  to  secure  the  note  held  fay  him,  and  bought  in  the  mortgaged  property, 
and  was  subsequently  o£Gered  more  than  the  sum  due  upon  the  note  for  the 
property; 

Held^  that  he  could  not  defend  against  the  pa3nnent  of  the  claims  included  in  the 
order  accepted  by  him,  on  the  ground  that  the  person  who  gave  the  order 
was,  at  the  time  when  A.  accepted  the  same,  indebted  to  A.  lor  mate  than  the 
amount  at  which  he  had  bid  in  the  land,  and  that  it  was  understood  by  the 
person  for  whose  benefit  he  accepted  the  order  that  this  indebtedness  was  to 
be  first  paid,  and  that  it  was  not  yet  discharged. 

APPEAL  from  the  Grant  Common  Pleas. 

Pettit,  J. — ^The  substance  of  the  complaint  is,  that  one 
Geegan  was  indebted  to  Thomburg  for  money  paid  as  the  se- 
curity of  Geegan;  and  also  on  a  note  for  forty-five  dollars  and 
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eighty  cents  to  one  Jackson;  that  Peirce  was  indebted  to 
Geegan  in  the  sum  of  one  thousand  dollars  for  a  note  assigned 
to  him  on  one  King,  by  Geegan;  that  to  pay  his  indebted- 
ness, Geegan  gave  the  following  order  to  Barley  on  Peirce: 

"Marion,  December  23d,  1867. 

"  Mr.  Henry  Peirce— You  will  please  to  pay  to  John  U. 
Barley  the  amount  of  a  judgment  rendered  at  the  last  term 
of  Grant  Circuit  Court  against  one  Shadrick  Thomburg; 
also,  the  amount  of  a  note  Matthew  Doyle  holds  against  me 
and  Shadrick  Thomburg  for  one  hundred  and  seventy-five 
dollars  and  fifty  cents;  also,  to  Curtis  Jackson  a  claim  of 
forty-five  dollars  and  fifty  cents,  the  same  now  pending  in  the 
common  pleas  court  in  attachment,  out  of  the  proceeds  of 
the  Smith  King  note,  and  oblige  P.  Geegan." 

This  order  was  accepted,  as  follows: 

"  I  accept  the  within  order,  and  will  pay  the  same  so  soon 
as  Smith  King  pays  the  note  made  to  Geegan  and  assigned 
to  me.    December  23d,  1867.  Henry  Peirce." 

The  order  was  assigned  by  Barley  to  Thomburg,  who,  it 
is  alleged,  had  paid  the  indebtedness  named  in  the  order  as 
security  of  Geegan;  that  Peirce  obtained  a  judgment  against 
King  on  the  note  assigned  to  him  by  Geegan,  for  one  thou- 
sand and  fourteen  dollars  and  sixteen  cents,  and  a  foreclosure 
of  the  mortgage  given  to  secure  the  payment  of  the  note ;  that 
Peirce  bought  in  the  land  on  foreclosure  sale  for  four  hun- 
dred and  fifty  dollars;  that  it  was  worth  one  thousand  dol- 
lars; and  that  Peirce  had  been  offered  that  amount  for  it 
since  the  £ale,  and  that  he  refused  to  take  it;  that  Peirce 
refused  to  pay  any  part  of  said  order,  and  demands  judgment 
for  one  thousand  dollars. 

There  was  a  demurrer  to  the  complaint  for  want  of  suffi- 
cient facts,  which  was  overruled,  and  defendant  excepted. 

The  appellee's  attorneys  in  their  brief  say  that  they  have 
assigned  this  ruling  as  a  cross  error.  But  they  are  mistaken 
in  this,  there  being  no  cross  error  assigned  on  the  transcript; 
and  the  appellee  cannot,  therefore,  avail  himself  of  any  de- 
fect in  the  complaint     The  defendant  answered,  first,  by 


NOVEMBER  TERM,  1871 


219 


Miller,  Ex'r,  v.  Goldthwait,  Adzn'r. 


general  denial.  We  adopt  the  abstract  of  appellee  (both 
parties  having  made  abstracts)  of  the  second  paragraph  of 
the  answer,  giving  him  the  benefit  of  his  own  view  of  its 
contents, 

''  Second.  That  before  acceptance  of  said  order,  said  Gree- 
gan  owed  said  Peirce  six  hundred  dollars,  to  secure  which  he 
transferred  to  Peirce  the  Smith  King  note;  that  when  said 
Peirce  accepted  said  order  it  was  fully  understood  by  all  par- 
ties that  said  Gcegan  owed  said  Peirce,  as  aforesaid,  and  that 
said  Peirce  accepted  said  order  to  pay  the  same  only  after 
said  debt  should  be  liquidated  out  of  the  Smith  King  note; 
that  said  King  has  never  paid  any  part  of  said  note  except 
said  four  hundred  and  twenty-five  dollars,  for  which  said 
realty  sold,  as  aforesaid ;  and  that  said  King  is  insolvent,  and 
his  application  in  bankruptcy  is  now  pending." 

The  appellant  demurred  to  this  paragraph  for  want  of  suf- 
ficient facts,  which  was  overruled,  and  he  excepted;  and  this 
ruling  is  assigned  for  error.  This  paragraph  of  the  answer 
was  a  clear  and  manifest  attempt  to  change  and  vary  the 
terms  of  a  written  contract  (the  acceptance)  by  parol  evi- 
dence, which  is  not  allowable  in  such  case  as  this,  where 
neither  fiaud,  accident,  nor  mistake  is  alleged.  It  would  be  a 
fraud  on  the  assignee  of  such  an  order  and  acceptance  to  al- 
low such  an  answer.  We  need  not  cite  authorities,  for  they 
are  all  one  way.    This  ruling  must  reverse  the  judgment 

There  were  replies  to  this  paragraph  of  the  answer;  first, 
general ;  second,  special ;  and  a  demurrer  for  want  of  sufiicient 
facts  was  sustained  to  the  special  reply,  and  exception,  and  a 
withdrawal  of  the  general  denial  of  the  reply,  and  judgment 
for  the  appellee  allowed  to  go  on  the  pleadings ;  but  we  need 
not  notice  the  action  of  the  court  or  parties  on  these  points 
after  the  overruling  of  the  demurrer  to  the  second  paragraph 
of  the  answer,  as  the  pleadings  will  have  to  be  reformed. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee. 

yohn  Brawnlee,  H.  Brownlee^  y.  VanDevanter^  and  y.  F. 
McDawellf  for  appellant 

yames  BrownUe  and  y.  L.  Custer,  for  appellee. 
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FKomssoRY  Note. — Fraud  in  Consideratton,^Answer.—'To  on  action  on  aprom- 
issory  note  the  defendant  tnswered,  that  he  had  pnrchased  a  fann,  in  the  year 
1858,  from  the  plaintiff,  and  had  executed  his  note  for  eight  thousand  dollars, 
payable  in  twenty  years,  with  interest  yearly,  receiving  a  title  bond;  that  find- 
ing he  had  been  decdved  in  the  quality  of  the  land  and  was  unable  to  pay  the  in- 
terest in  full,  the  plaintiff  promised  him  that  if  he  would  make  certain  im- 
provements thereon,  greatly  enhancing  the  value  of  the  farm,  on  final  settle- 
ment he  should  be  allowed  a  deduction  on  the  contract  price;  that  in  1868, 
the  plaintiff  informed  him  that  he  could  sell  the  farm  for  seven  thousand  five 
hundred  dollars,  which  was  all  he  could  realize  for  it,  and  if  the  defendant 
would  execute  his  four  notes,  payable  yearly,  for  one  hundred  and  twenty-five 
dollars  each,  and  surrender  the  title  bond,  he,  the  plaintiff,  would  remit  the  inter- 
est due,  some  one  thousand  two  hundred  and  sixty  dollars,  and  return  the  note 
for  eight  thousand  dollars;  that  relying  on  the  statement  that  seven  thousand 
five  hundred  dollars  was  all  the  plaintiff  could  realize  for  the  land,  he  did  ex- 
ecute the  four  notes,  one  of  which  is  the  note  in  suit,  and  surrendered  his  title 
bond  for  the  land,  and  received  the  credit  for  the  interest,  and  also  his  note  for 
eight  thousand  dollars,  and  he  says  that  when  the  plaintiff  made  the  false  and 
fraudulent  statements  on  which  he,  defendant,  acted  in  making  the  surrender 
of  his  bond,  the  plaintiff  had  already,  without  his  knowledge,  contracted  the 
sale  of  the  land  for  fourteen  thousand  five  hundred  dollars,  and  has  since  con- 
Teyed  the  same  and  received  the  money,  wherefore  he  asks  the  cancellation 
of  the  four  notes,  and  damages. 

Held,  that  this  viras  a  good  defence  to  the  action  on  the  notes. 

APPEAL  from  the  Franklin  Common  Pleas. 

BuSKiRK,  J. — ^The  appellee  sued  the  appellant  on  a  promis- 
sory note.  The  appellant  answered  in  two  paragraphs.  The 
first  was  the  general  denial.    The  second  was  as  follows : 

**  The  defendant,  for  a  further  answer,  says  that  heretofore, 
to  wit,  on  the  nth  day  of  February,  1858,  the  defendant 
purchased  of  the  plaintiff  the  south  half  of  section  thirty- 
two,  and  the  south  half  of  the  north-west  quarter  of  section 
thirty-two,  town  thirteen,  range  twelve,  in  Fayette  county, 
Indiana^  for  and  in  consideration  of  the  sum  of  eight  thousand 
dollars,  payable  within  twenty  years,  with  interest  from  date^ 
and  at  the  same  time  the  plaintiff  executed  to  said  defend- 
ant his  bond  for  a  good  and  sufficient  deed,  in  fee  simple,  at 
the  expiration  of  twenty  years,  the  interest  on  the  said 
note  payable  annually;  that  the  defendant  took  the  posses- 
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sion  of  the  said  land^  under  the  said  purchase,  but  soon 
after  found  that  he  was  greatly  deceived  as  to  its  value  and 
productiveness,  and  that  he  would  be  unable  to  pay  said  sum 
and  said  interest,  and  so  informed  the  plaintiff;  whereupon, 
the  plaintiff  promised  and  agreed  with  the  defendant  that  if 
he  would  improve  the  said  farm  by  clearing  off  and  prepar- 
ing for  cultivation  a  large  tract  of  timber  land,  fixing  up  the 
fences,  improving  the  buildings,  and  improve  the  soil  then  in 
cultivation  by  clearing  and  grassing  the  same,  and  thus 
enhance  the  value  of  the  farm,  the  said  plaintiff  would 
make  it  all  right  with  him  in  the  end  by  reducing  the 
amount  of  the  purchase  and  making  the  terms  more  easy. 
The  defendant,  relying  on  these  promises,  cleared  off  and  put 
in  cultivation  over  one  hundred  acres,  at  a  large  expense, 
and  made  the  fences  and  buildings  all  good,  and  greatly  im- 
proved and  enhanced  the  value  of  the  said  farm  at  great 
expense  to  him,  and  from  year  to  year  paid  the  said  plain- 
tiff all  that  he  could  realize  out  of  the  products  of  the  said 
farm,  over  a  bare  living;  that  about  the  month  of  March, 
1867,  the  plaintiff  and  defendant  had  a  settlement,  when  it 
was  ascertained  that  the  defendanf  had  paid  the  plaintiff 
about  three  thousand  one  hundred  dollars,  and  that  there 
was  still  due  a  balance  of  about  one  thousand  two  hundred  and 
sixty  dollars  on  the  interest,  for  which  amount  the  plaintiff 
required  the  defendant  to  give  his  three  notes  for  four  hundred 
and  twenty  dollars  each,  payable  in  one,  two,  and  three  years, 
at  the  same  time  renewing  his  promise  that  if  he,  the  defend- 
ant, would  do  so,  he,  the  plaintif!^  would  make  it  all  right  by 
reducing  the  amount  of  the  original  purchase,  and  that  if 
he,  the  defendant,  would  continue  to  improve  the  said  farm, 
he,  the  plaintifi^  would  aid  in  the  sale  of  it,  and  in  the 
end  make  a  deduction  of  the  interest  in  consideration  that 
the  defendant  had  originally  agreed  to  pay  entirely  too  much 
for  the  land. 

''  He  says  that  he  continued  as  before  to  cultivate  and  im- 
prove the  land  with  a  view  to  enhance  the  value  of  it,  until 
about  the  27th  day  of  May,  1868,  when  the  plaintiff  came 
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to  him  and  told  him  that  he  had  an  opportunity  of  selling  the 
farm  at  seven  thousand  five  hundred  dollars,  which  was  all 
that  he  could  get  for  the  same ;  that  the  purchaser  was  James 
Cook,  and  that  he  believed  that  the  defendant  had  better 
authorize  or  allow  him  to  sell  it  at  that  sum ;  that  it  was  all 
he  could  get  for  it,  and  at  the  same  time  the  plaintiff  pro- 
posed to  surrender  to  the  defendant  the  one  thousand  two 
hundred  and  sixty  dollars  interest  notes,  given  as  aforesaid,  in 
consideration  of  the  improvements  put  upon  the  same  by  the 
said  defendant,  as  aforesaid;  and  that  if  the  defendant  would 
give  his  notes  to  the  plaintiff  for  five  hundred  dollars  in 
four  equal  annual  payments  of  one  hundred  and  twenty-five 
dollars  each,  which,  together  with  the  seven  thousand 
five  hundred  dollars  which  he  could  sell  the  farm  for,  would 
make  eight  thousand  dollars,  the  amount  of  the  original  pur- 
chase, he,  the  plaintiff,  would  surrender  to  him,  the  defendant, 
the  eight  thousand  dollar  note,  and  the  defendant  to  surren- 
der to  him,  the  plaintiff,  the  title  bond  aforesaid,  and  the  pur- 
chaser was  to  have  one-third  of  the  crops  then  growing  and 
on  the  place.  The  defendant,  relying  upon  the  truth  of  the 
plaintiff's  statements,  tl&t  he  could  sell  the  £irm  for  only 
seven  thousand  five  hundred  dollars,  and  that  said  sum 
was  the  very  best  and  highest  price  that  he  could  realize 
from  said  purchase  for  it,  and  knowing  that  he  was  largely 
indebted  to  the  plaintiii^  and  unless  he  consented  to  the  said 
sale,  that  plaintiff  would  force  him  to  pay  all  of  said  indebt- 
edness,  consented  to  sell  said  land  to  the  said  purchaser, 
and  authorized  the  said  phintiff  to  sell  the  same,  with  the 
distinct  understanding  that  seven  thousand  five  hundred 
dollars  was  all  that  could  be  realized  and  that  the  plaintiff 
was  realizing  in  the  sale  of  the  said  farm,  and  that  he,  the 
defendant,  was  to  have  and  ^was  getting  the  benefit  of  all  that 
the  farm  sold  for. 

''He  further  avers  that  relying  upon  the  representations  of 
the  said  plaintiff  as  aforesaid,  he  then  and  there  gave  to  the 
plaintiff  the  four  notes  for  five  hundred  dollars,  to  wit, 
the  note  sued  on,  and  one  for  one  hundred  and  twenty-five 
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dollars,  due  May  27th,  1870,  and  one  for  one  hundred  and 
twenty-five  dollars,  due  May  27th,  1871,  and  one  for  one 
hundred  and  twenty-five  dollars,  due  May  27th,  1872;  and  at 
the  same  time,  the  plaintiff  delivered  up  to  him  the  interest 
notes  as  aforesaid,  amounting  to  one  thousand  two  hundred 
and*  sixty  dollars,  in  consideration  of  the  improvement  and 
expenditures  put  upon  the  said  farm  as  aforesaid,  and  the 
plaintiff  surrendered  to  the  defendant  the  eight  thousand 
dollar  note  originally  given  for  the  farm,  and  the  defendant 
surrendered  to  the  plaintiff  the  title  bond  originally  given  to 
the  defendant,  all  in  consideration  of  the  truth  of  the  state- 
ments of  said  plaintiff  as  aforesaid. 

''The  defendant  avers  and  charges  that  the  said  plaintiff 
had  then,  and  at  the  time  of  said  statements,  either  contracted, 
or  had  the  promise  and  assurance  of  a  contract,  for  the  sale 
of  the  said  farm  at  fourteen  thousand  five  hundred  dollars, 
and  the  plaintiff  realized,  in  the  sale  of  the  said  farm,  said 
sum,  and  executed  his  deed  therefor  to  the  said  James  Cook, 
for  and  in  consideration  of  the  said  sum  of  fourteen  thou- 
sand five  hundred  dollars ;  and  that  the  plaintiff  knew,  at  the 
time  he  made  said  statements,  that  he  was  to  realize  for  the 
said  farm  the  sum  of  fourteen  thousand  five  hundred  dollars, 
and  that  he  (the  plaintiff)  concealed  from  the  defendant  the 
real  and  full  consideration  that  he  was  to  get  for  said  farm, 
in  order  to  procure  from  the  defendant  the  notes  aforesaid, 
and  the  title  bond  as  aforesaid,  for  the  purpose  of  defrauding 
the  defendant  in  the  sale  of  the  said  farm,  and  in  the  pro- 
curing of  the  said  notes. 

"Whereby  and  by  reason  of  the  premises,  the  defendant 
avers  that  the  said  notes,  including  the  note  sued  on,  and 
the  three  notes  due  May  27th,  1870,  1871,  and  1872,  are 
without  consideration  and  void,  and  the  defendant  is  dam- 
aged in  the  sum  of  six  thousand  five  hundred  dollars, 
being  the  amount  realized  by  the  plaintiff  in  the  sale  of  the 
said  farm  over  the  eight  thousand  dollar  note,  for  which  he 
claims  judgment;  and  he  further  prays  that  said  notes  be 
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declared  and  decreed  null  and  void,  and  for  all  other  re- 
lief." 

The  appellee  demurred  to  the  second  paragraph  of  the 
answer,  upon  the  ground  that  it  did  not  contain  facts  suffi- 
cient to  constitute  a  defence.  The  court  sustained  the  de- 
murrer, and  the  appellant  withdrew  the  general  denial,  and 
refused  to  plead  further,  and  the  court  rendered  judgment 
for  the  plaintifli  and  the  appellant  excepted  to  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  the  second  paragraph 
of  the  answer. 

The  only  error  assigned  is  based  upon  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  answer.  Was  such 
ruling  correct?  We  are  quite  clear  that  the  facts  stated  in 
the  answer  showed  that  the  appellant  was  induced  to  surren- 
der his  interest  in  the  farm  and  accept  of  the  terms  offered 
by  the  appellee,  by  the  false  and  fraudulent  representations 
of  the  appellee.  The  appellee  had  sold  the  farm  for  eight 
thousand  dollars.  The  appellant  had  paid  over  three  thou- 
sand dollars  of  interest  and  had  greatly  added  to  the  value 
of  the  farm  by  improvements.  The  appellee  r^resented 
that  he  could  sell  the  farm  for  seven  thousand  five  hundred 
dollars;  that  that  was  the  highest  price  that  he  could  obtain, 
and  the  defendant,  in  reliance  upon  such  representations  as 
true,  was  induced  to  surrender  up  the  title  bond,  and  exe- 
cute the  notes  for  five  hundred  dollars,  upon  the  belief  that 
the  appellee  had  only  realized  seven  thousand  five  hundred 
dollars  upon  the  sale  of  the  farm  to  Cook,  when  he  had  re- 
alized fourteen  thousand  five  hundred  dollars.  It  seems 
to  us,  that  upon  the  facts  stated,  the  entire  transaction  was 
tainted  with  fraud.  It  was  certainly  a  good  defence  to  the 
notes  sued  on.  It  is  not  necessaiy  that  we  should  now  ex- 
press any  opinion  as  to  what  relief,  if  any,  the  appellant  is 
entitled  to,  beyond  a  defence  to  the  note  in  suit  See  Fren- 
zel  V.  Miller,  ante,  p.  !• 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  grant  a  new 
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trial,  and  then  overrule  the  demurrer  to  the  answer,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

W.  Marrow  and  N.  Truster^  for  appellant. 

C.  C.  Binkleyy  for  appellee. 


Root  v,  Erdelmeyer,  Treasurer,  et  al. 

TAXj^Msmicipal  Purposes.—NaHonal  Banks, — A  tax  on  the  capital  stock  of  a 
national  bonk,  for  school  purposes,  or  for  a  donation  by  a  township  to  aid  in 
building  a  railroad,  is  not  a  tax  levied  for  municipal  purposes,  within  the 
meaning  of  the  nictth  section  of  the  act  of  March  15th,  1867,  3  Ind,  Stat.  34. 

APPEAL  from  the  Marion  Superior  Court. 

WoRDEN,  C.*J. — Deloss  Root,  suing  for  himself  as  well  as 
all  others  interested  in  the  question,  filed  his  complaint 
against  the  appellees,  to  restrain  the  collection  of  three  items 
of  taxes  assessed  against  shares  of  the  capital  stock  of  the 
First  National  Bank  of  Indianapolis,  viz. :  first,  a  tax  of  twen- 
ty-five cents  on  the  hundred  dollars,  levied  by  the  school 
trustees  of  the  city  of  Indianapolis,  for  school-house  pur- 
poses in  said  city;  second,  a  tax  of  one  cent  on  the  hun- 
dred dollars,  levied  for  Center  township;  third,  a  tax  of 
twenty  cents  on  the  hundred  dollars,  levied  by  the  commis- 
sioners of  Marion  county,  on  the  property  of  Center  town- 
ship, to  aid,  by  way  of  donation,  the  Illinois  Central  Railway 
Company. 

A  demurrer  was  sustained  to  the  complaint  in  the  court 
below,  at  the  special  term,  which  ruling  was  sustained  on 
appeal  to  the  general  term. 

The  plaintiff  below  seeks  a  reversal  of  the  judgment  ren- 
dered against  him  on  demurrer. 

In  respect  to  the  item  of  taxes  to  aid  the  railway  com- 
pany, it  may  be  observed  that  in  the  case  of  yohn  v.  The 
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Cin.^  etc,,  R.  R.  Co.  35  Ind.  539,  this  court  decided  that  a 
township  might  aid,  by  way  of  subscription  to  the  stock  of  a 
railroad  company,  as  well  as  a  county.  And  in  the  opinion 
of  a  majority  of  the  court,  a  donation  and  subscription  stand 
upon  essentially  the  same  ground.  They  are  both  provided 
for  by  law  and  must  stand  or  &11  together. 

These  observations  bring  us  to  the  main  and  only  other 
objection  to  the  taxes  in  question,  which  is  that  they  are 
assessed  for  '^  municipal  purposes/'  in  violation  of  section  9 
of  the  act  of  March  isth,  1867,  3  Ind.  Stat.  34,  which  pro- 
vides as  follows,  viz. : 

*^  Nothing  in  this,  or  any  other  act,  shall  be  so  construed 
as  to  authorize  the  taxation  of  stock  in  the  bank  of  the  State 
of  Indiana,  or  in  any  national  bank,  for  municipal  purposes/' 

By  the  statute  above  cited,  provision  is  made  for  taxing 
the  shares  of  capital  stock  "  in  any  bank  or  banking  associa- 
tion, chartered  or  organized  under  the  laws  of  this  State,  or 
chartered  or  organized  under  the  laws  of  the  United  States,  and 
having  its  banking  house,  or  place  of  business,  in  this  State/' 

The  question  arises,  what  is  meant  by  the  words  "munici- 
pal purposes,"  as  used  in  the  section  above  quoted? 

The  appellant  contends  that  the  words  were  used  in  the 
broad  sense  that  would  embrace  taxation  for  county  and 
township  purposes,  as  counties  and  townships  are  municipal- 
ities. But  in  this  broad  sense,  a  municipality  embraces  the 
State  itself  This  broad  construction  of  the  words  would 
defeat  the  entire  law,  inasmuch  as  the  State  is  as  much  a 
municipality  as  a  county  or  township.  Webster  says,  "  Mu- 
nicipal, as  used  by  the  Romans,  originally  designated  that 
which  pertained  to  a  municipium,  a  free  city  or  town.  It 
still  retains  this  limited  sense,  but  we  have  extended  it  to 
what  belongs  to  a  state  or  nation  as  a  distinct,  independent 
body.  Municipal  law  or  regulation  respects  solely  the  citi- 
zens of  a  state,  and  is  thus  distinguished  from  commercial 
law,  political  law,  and  the  law  of  nations." 

We  are  of  opinion  that  the  word  "municipal,"  as  Used  in 
the  above  statute,  was  used  in  its  original  restricted  sense, 
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having  reference  to  the  incorporated  cities  and  towns  in  the 
State  having  authority  to  levy  and  collect  taxes,  and  that 
the  restriction  extends  only  to  taxes  for  such  city  or  town 
purposes.  This  construction  is  adopted  from  several  con- 
siderations; first,  if  an  enlarged  meaning  is  to  be  given  the 
word  "municipal,"  so  as  to  embrace  counties  and  townships, 
no  very  good  reason  occurs  to  us  why  it  should  not  embrace 
the  State,  which  would  defeat  the  law  itself,  or  the  section 
above  set  out  would  be  nugatory;  second,  laws  exempting 
property  from  taxation  are  to  be  strictly  construed;  77te 
Common  Council  of  Indianapolis  v.  McLean^  8  Ind.  328:; 
third,  thfe  history  of  legislation  on  this  subject  places  the 
construction  we  have  adopted  beyond  reasonable  question. 

The  charter  of  the  Bank  of  the  State  of  Indiana  contains 
the  following  section; 

"Sec.  15.  The  capital  stock  of  said  bank  shall  be  sub- 
ject to  the  same  rate  of  taxation  for  state  and  county  pur- 
poses as  the  property  or  stock  of  other  moneyed  cor- 
porations; and  the  real  estate  and  other  property  of  said 
bank  and  branches,  situated  in  any  city  or  town,  shall  be 
taxable  for  municipal  purposes,  in  the  same  manner  as  other 
property  so  situated,  but  the  capital  stock  of  said  bank  or 
branches  shall  not  be  taxable  for  municipal  purposes."  i  G. 
&  H.  142.  In  this  section  it  is  too  clear  to  admit  of  con- 
troversy, that  towns  and  cities  are  the  municipalities  con- 
templated, and  that  the  prohibition  to  tax  for  municipal  pur- 
poses is  a  prohibition  only  to  tax  for  town  or  city  purposes. 

This  prohibition  was  held  valid  in  the  case  of  The  Bank  v. 
The  City  of  New  Albany^  1 1  Ind.  1 39.  In  the  case  cited, 
there  is  no  intimation  that  the  prohibition  extended  beyond 
cities  and  towns. 

If  there  is  any  such  provision  in  the  genersd  banking  law 
of  the  State,  it  has  escaped  our  notice. 

Then  came  the  national  banks.  An  act  of  congress  per- 
mits the  shares  in  the  capital  stock  of  the  national  banks  to 
be  taxed  by  the  States;  provided,  "that  the  tax  so  imposed 
under  the  laws  of  any  state,  upon  the  shares  of  any  of  the 
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associations  authorized  by  this  act,  shall  not  exceed  the  rate 
imposed  upon  the  shares  in  any  of  the  banks  organized 
under  authority  of  the  State  where  such  association  is  lo* 
cated."     See  Wrigltt,  Auditor^  etc.^  v.  StUs,  27  Ind.  338, 

Now,  in  the  act  of  March  15th,  1867,  it  is  apparent  that 
the  legislature  intended  to  put  the  bank  of  the  State  and 
the  national  banks,  in  respect  to  taxation  upon  their  shares 
of  stock,  upon  an  equality,  and  that  they  used  the  term 
'^  municipal  purposes''  therein  in  the  same  sense  in  which  it 
was  used  in  the  act  providing  for  the  establishment  of  the 
bank  of  the  State. 

The  township  tax,  and  the  tax  levied  by  the  board  of 
commissioners  for  railroad  purposes,  are  in  no  sense  levied 
for  municipal  purposes  within  the  meaning  of  the  law  in 
question.  (  The  same  is  also  true  with  respect  to  the  tax 
levied  by  the  school  trustees  of  the  city  for  school-house 
purposes.  These  taxes  for  school-houses  are  not  levied  for 
any  purposes  of  cities  as  such,  but  for  a  state  purpose  in  the 
fullest  sense  of  the  term.  They  are  levied  to  carry  out  the 
system  of  common  school  education  provided  for  by  the  State, 
and  by  virtue  of  the  laws  of  the  State.  To  be  sure,  ''each 
civil  township  and  each  incorporated  town  or  city  in  the  sev- 
eral counties  of  the  State  is  hereby  declared  a  distinct  mu- 
nicipal corporation  for  school  purposes."  3  Ind.  Stat  441, 
sec.  4.  Thus  each  civil  township  in  the  State,  as  well  as 
each  incorporated  city  and  town,  is  made  an  instrumentality 
by  means  of  which  the  educational  purposes  of  the  State 
are  carried  out  But  when  taxes  are  assessed  ^by  means  of 
these  instrumentalities,  for  building  school-houses,  they  are 
assessed  for  school  or  educational  puq>oses,  and  not  for  mu- 
nicipal purposes. 

We  are  of  opinion  that  no  error  was  committed  by  the 
court  below. 

The  judgment  below  is  affirmed,  with  costs. 

S.  E.  Perkins^  F.  %  Mattler^  and  6*.  E.  Perkins^  yr.,  for  ap- 
pellant. 

L.  Barbour  and  C.  P*  Jacobs,  for  appellees: 
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Gaff  et  al.  v.  Garnier  et  al. 

Manufacturing  CoMPANrES. — ^The  case  of  GafFv.  Theis,  33  Ind.  307,  approved 

APPEAL  from  the  Dearborn  Circuit  Court. 

Downey,  J. — ^Judgment  in  this  case  was  rendered  in  favor 
of  the  appellees  against  the  appellants.  The  appellants  were 
the  directors  of  a  corporation  organized  in  1865,  under  the  act 
of  May  20th,  1 85  2,  for  the  incorporation  of  manufacturing  and 
mining  companies,  and  companies  for  mechanical,  chemical, 
and  building  purposes,  i  G.  &  H.  425,  and  acts  amendatory 
thereo£  The  corporation  incurred  debts  to  the  plaintiffs  in 
1867,  while  the  defendants  were  directors,  which  it  feUed  to 
pay.  The  company  failed  to  make  and  publish  the  report 
of  the  condition  of  the  company  as  required  by  the  thirteenth 
section  of  the  act,  which  failure,  it  is  claimed,  according  to 
the  fifteenth  section,  rendered  the  directors  liable  to  pay  the 
debts.  The  defendants  were  directors  at  the  time  when  such 
report  and  publication  should  have  been  made.  There  is  no 
question  presented  not  decided  in  Gaffw,  Thds,  33  Ind.  307,  a 
similar  case,  against  the  same  defendants.  This  law  was 
amended  in  1869,  Acts  1869,  special  session,  p.  89;  but  that 
amendment  cannot  apply  here. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

D.  5.  Major  sxid  O.  B.  Liddell  for  appdlants. 


The  CiTir  of  Evans^^ixe  et  al.  v.  Evans. 

CfTY. — Imprawement  of  Alky, — Infsmctum,-^J)edicaiioH. — Pleadings — ^Whcre 
an  injunction  was  sought  to  restrain  the  city  of  Evansville  from  improving 
what  was  claimed  by  the  city  as  an  alley,  it  was  answered,  that  the  owners  of 
the  property,  subject  to  the  plaintiff's  life  estate,  on  both  sides  of  the  alley, 
luid  laid  out  and  opened  the^ame  to  correspond  ^th*the  other  alleys  of  the 
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city,  with  the  consent  of  the  plaintiff,  and,  in  1858,  had  laid  off  lots  on  their 
grounds  abutting  on  said  alley,  and  described  said  lots  as  extending  to  the 
same,  in  deeds  and  conveyances;  and  that,  with  full  knowledge  of  the  plain- 
tiff and  the  owners,  said  alley  had  been  used  by  the  public,  exdusive  of  the 
use  by  the  owners. 

IMdf  that  the  answer  was  sufficient  as  showing  a  dedication  to  the  public  mse ; 
and  that  such  facts  could  not  be  introduced  under  the  denial^  but  must  be 
averred  by  answer. 

Same. — Lapse  of  Time — Dedication  of  property  as  a  highway  may  be  shown  by 
acts  in  pais^  and  lapse  of  time  is  not  important  under  such  circumstances. 

« 

APPEAL  from  the  Vanderburg  Circuit  Court 
BusKiRK,  J. — ^The  appellee,  Saleta  Evans,  brought  suit 
against  the  appellants.     Her  complaint  reads  as  follows: 

"Said  plaintiff  complains  of  said  defendants,  and  says  that 
she  is  the  owner  as  tenant  in  fee,  and  is  in  the  possession  of 
the  south-east  one-half  of  a  block  of  ground  in  the  eastern 
enlargement  of  the  city  of  Evansville,  known  on  the  plat  of 
said  enlargement  as  the  '  Evans  homestead,'  more  particu- 
larly hereinafter  described;  and  that  she  is  the  owner  in  fee  in 
reversion,  after  an  estate  for  years,  of  one  hundred  by  one 
hundred  and  fifty  feet  in  the  north-west  comer  of  said  block, 
being  one  hundred  feet  on  Main  Street  and  one  hundred  and 
fifty  feet  on  Fifth  street;  and  she  is  the  owner  in  reversion, 
as  tenant  for  life,  after  an  estate  for  years,  of  the  remainder 
of  said  block,  to  wit,  two  hundred  and  nine  feet  on  Main 
street  by  one  hundred  and  fifty  feet  on  Sixth  street,  of  the 
north-east  part  of  said  block.  And  plaintiff  avers  that  said 
block  of  ground  lies  between  Main  and  Locust  streets,  which 
are  three  hundred  feet  apart,  said  block  extending  from  one 
street  to  the  other,  and  said  block  extends  also  from  Fiflh 
street  to  Sixth  street,  a  distance  of  three  hundred  and  nine 
feet.  And  plaintiff  further  complaining,  says  that  said  east- 
ern enlargement  was  originally  platted  and  laid  off  by  Robert 
Evans  and  others,  and  that  said  Robert  Evans  was  at  that 
time  the  owner  of  said  block,  and  that  by  the  plat  of  said 
enlargement  there  is  no  alley  through  said  block ;  and  said 
plaintiff  avers  that  neither  she  nor  any  other  of  the  persons 
under  whom  she  claims  said  blocks  have  ever  dedicated  any 
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portion  of  said  block  to  the  use  of  the  public  as  and  for  a 
public  alley;  nor  have  they,  nor  the  plaintiff  ever  consented 
that  the  city  authorities  or  the  public,  should  appropriate  any 
portion  of  said  block  to  the  public  use  as  an  alley. 

"And  the  plaintiff  avers  that  said  block  is  within  the  corpo- 
rate limits  of  the  city  of  Evansville ;  and  the  common  coun- 
cil of  said  city,  pretending  that  there  is  an  alley  through  the 
centre  of  said  block,  from  Fifth  street  to  Sixth  street,  have 
entered  upon  their'  minutes  an  order  directing  an  alley  to  be 
excavated  and  paved  through  said  block.  A  copy  of  said 
order,  marked  'exhibit  A,'  is  herewith  filed;  and  in  pursu- 
ance of  said  order,  said  common  council  have  awarded  the 
contract  for  making  said  excavation  and  pavement  of  said 
pretended  alley  to  said  defendant,  Richardt,  who,  if  not 
enjoined,  will  proceed  to  carry  out  said  improvement;  and 
plaintiff  avers  that  by  the  grading  so  threatened,  a  deep  exca- 
vation in  the  rear  of  her  premises  will  be  made  whereby  her 
yard  and  premises,. now  occupied  by  her,  will  be  greatly 
damaged,  or  will  require  the  building  of  a  stone  wall  at  great 
cost  and  expense.  And  plaintiff  says  that  said  city  has  never 
taken  any  steps  to  open  an  alley  through  said  block,  accord- 
ing to  the  provisions  of  the  charter,  by-laws,  and  ordinances 
of  said  city.  But  unlawfully  assuming  that  an  alley  exists 
through  said  block,  has  proceeded  to  order  its  improvement 
by  grading  and  paving,  as  aforesaid.  And  plaintiff  says, 
that  by  means  of  said  order  of  said  council,  and  that  follow- 
ing the  same,  said  city  is  threatening  to  appropriate,  and  if 
not  enjoined,  will  appropriate  twelve  feet  in  breadth  by  three 
hundred  and  nineteen  feet  in  lengfth  through  the  centre  of 
said  block  of  private  property  to  the  public  use,  without 
making  the  plaintiff  any  compensation,  or  without  taking 
uiiy  steps  to  have  damages  assessed. 

"And  plaintiff  avers,  that  if  not  restrained,  said  common 
council  will  proceed  to  assess  and  chaise  to  the  plaintiff  at 
least  one-half  the  cost  of  making  said  grading  and  paving. 

'^AU  which  actings  and  doings  of  the  defendants  are  con- 
trary to  equity  and  good  conscience,  and  if  not  enjoined. 
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will  produce  great  and  permanent  injury  and  injustice  to  the 
plaintiff. 

"Thereforei  plaintiff  prays  that  upon  the  iinal  hearing, 
the  defendants  may  be  perpetually  erijoined  from  opening, 
excavating,  and  otherwise  improving  said  alley,  and  for  all 
other  proper  relief;  and  until  the  final  hearing,  the  plaintiff 
prays  a  temporary  restraining  order/' 


"  EXHIBIT  A, 


"  On  motion  of  G>uncilman  Richardt,  t!he  following  order 
was  passed  and  adopted,  three-fouiths  of  all  the  members  of 
the  common  council  concurring  therein : 

'^And  now  it  is  hereby  ordered  and  directed  by  the  com- 
mon council  of  the  city  of  Evansville,  that  the  alley  situate 
between  Main  and  Locust  streets,  and  extending  from  Fifth 
street  to  Sixth  street,  be  improved  by  bringing  the  same  to 
the  proper  grade  as  shown  by  the  city  surveyor.  And  it  is 
further  ordered  that  the  cost  and  expenses  of  said  improve* 
ment,  as  soon  as  the  same  can  be  ascertained,  shall  be 
assessed  against  all  the  lots  or  parts  of  lots  adjoining  or 
abutting  on  said  alley,  equally  per  front  foot;  that  is,  each 
foot  of  ground  adjoining  said  alley  on  both  sides  thereof 
shall  be  charged  with  the  same  proportion  of  expenses  of 
making  said  improvement,  and  the  clerk  is  authorized  to  ad- 
vertise for  bids  for  doing  said  work,  until  the  8th  day  of 
August,  1870. 

''And  upon  the  passage  of  said  order,  the  ayes  and  noes 
were  called,  and  are  as  follows : 

''Ayes— EUes,  Van  Riper,  Muelhausen,  Richardt,  Carpen* 
ter,  Schaum,  Kerth,  Heilman,  and  Doughty.-— 9. 

"Noes— None/' 

A  temporary  injunction  was  granted. 

The  appellants  filed  the  following  answer: 

''The  said  defendants,  for  answer  to  the  plaintiff's  com- 
plaint, admit  that  said  block,  in  the  complaint  mentioned,  was 
originally  platte(f  by  Robert  M.  Evans,  as  a  part  of  the  east- 
ern enlargement,  and  that  no  alley  was  designated  or  laid 
off  in  said  block  by  said  Evans ;  but  they  say  th^t  said  Rob- 
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ert  M.  Evans  departed  this  life  in  the  year  1845,  and  that 
subsequent  to  his  death,  De  Witt  C.  Evans  and  others  be- 
came owners  by  devise  of  said  block,  subject  to  plaintiff's 
life  estate  therein,  and  that  in  the  year  1858,  said  De  Witt 
C.  Evans  and  his  co-devisees,  with  the  full  knowledge  and 
consent  of  plaintifi)  opened  and  laid  out  said  alley  through 
the  whole  width  of  said  block,  in  such  manner  as  to  make  it 
correspond  exactly  with  the  other  alleys  in  said  enlargement, 
and  with  the  alleys  in  the  donation  enlargement  of  Evans- 
ville, which  adjoined  said  eastern  enlargement;  and  afterward 
said  De  Witt  C.  Evans  and  his  co-owners  of  sai.d  block 
divided  the  same  into  lots  by  metes  and  bounds,  all  of  which 
said  lots  fronted  on  Main  street  or  on  Locust  street,  and 
abutted  on  said  alley;  and  said  De  Witt  and  plaintiff  made, 
executed,  and  delivered  to  divers  persons  leases  to  said  lots, 
which  leases  extended  to  and  covered  a  period  of  ninety-nine 
years,  and  all  of  them  described  said  alley,  and  described 
said  lots  as  extending  in  the  rear  to  said  alley,  and  from, 
after,  and  during  said  year,  1858,  with  the  full  knowledge 
and  consent  of  said  De  Witt,  who  is  now  dead,  having  departed 
this  life  in  the  year  1864,  ^^d  with  the  full  knowledge  and 
consent  of  the  plaintiff)  the  said  alley  has  always  been  used^ 
travelled,  and  gone  through  and  over  by  all  the  citizens  of 
Evansville,  by  the  public  generally,  and  by  the  tenants  hold- 
ing under  said  leases;  which  user  by  the  citizens,  public,  and 
tenants,  has  been  open,  notorious,  and  exclusive  of  the  use  of 
the  said  alley  by  the  owners  thereof;  whereupon  defendants 
ask  that  said  injunction  be  dissolved  and  judgment  for  their 
costs." 

The  record  shows  that  this  answer  was  demurred  to  by 
the  appellee,  and  the  demurrer  was  overruled  Afterward' 
the  appellee  filed  her  reply.  The  appellants  demurred  to 
thp  reply.  The  demurrer  to  the  reply  was  overruled,  and 
exception  taken.  Afterward  the  appellee  withdrew  her  reply 
and  filed  a  demurrer  to  the  answer,  which  demurrer  was  sus- 
tained, and  exception  taken  by  the  appellants.  The  appel- 
lants failed  to  answer  further,  and  final  judgment  was  ren- 
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dered  in  favor  of  the  appellee,  making  perpetual  the  tempo- 
rary injunction,  to  which  appellants  excepted. 

The  only  question  to  be  determined  is,  whether  the  court 
erred  in  sustaining  the  appellee's  demurrer  to  the  appellants' 
answer. 

The  learned  counsel  for  the  appellants  have  assumed,  in  ar- 
gument, the  following  positions: 

"The  first  question  presented  is  this:  Has  the  city  of 
Evansville  the  power  to  order  the  improvement  of  an  alley 
which  has  never  been  dedicated  to  the  public?  The  com- 
plaint shows  that  the  block  of  ground,  through  which  this 
alley  runs,  is  in  the  eastern  enlargement  of  Evansville;  that 
the  block  is  bounded  by  the  following  named  streets:  Main, 
Sixth,  Locust,  and  FifUi;  that  the  distance  from  Fifth 
street  to  Sixth  street  is  three  hundred  and  nine  feet  The 
answer  shows  that  the  alley  was  opened  and  laid  out  in  1858, 
from  Fiftii  to  Sixth  street,  with  plaintifTs  consent,  and  has 
ever  since  been  used  by  the  public.  The  question  of  taking 
private  property  for  public  use  does  not  here  arise.  We 
claim  that  whether  there  has  been  a  dedication  or  not  is  im- 
material, and  that  the  city  has  the  power  to  order  the  im- 
provement of  this  alley,  irrespective  of  its  character,  wheth- 
er public  or  private.  The  alley  must  necessarily  remain 
open  for  ninety-nine  years.  Under  such  circumstances,  the 
damages  are  only  nominal.  8  Wend.  85 ;  1 1  Wend..486;  19 
Wend.  128;  X  Hill,  N.  Y.  189,  191;  2  Wend.  472.  Equity 
will  not  enjoin  for  nominal  damages. 

''  Our  second  position  is  that  the  answer  shows  a  valid 
dedication  of  the  alley  to  a  public  use.  To  constitute  a  dedi- 
cation, there  must  first  be  an  intention  to  do  it  on  the  part  of 
the  owner.  But  it  may  be  manifested  by  writing,  by  decla- 
ration, or  by  acts.  Washb.  Easm.  180.  Dedications  have 
been  established  in  every  conceivable  way  by  which  the  in- 
tention of  the  party  could  be  manifested.  The  alley  in  ques- 
tion exactly  corresponds  with  the  other  alleys  in  the  same 
and  adjoining  enlargements  in  a  city  of  twenty-five  thousand 
people;  it  has  been  used  as  a  public  alley  since  1858;  lots 
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have  been  laid  out  abutting  on  it,  and  fronting  on  Main  and 
Locust  streets,  and  leases  made  for  ninety-nine  years.  It  is 
well  settled  that  no  period  or  term  of  enjoyment  is  necessary 
in  order  to  have  dedication  become  effectual.  Washb.  Easm. 
139,  section  21.  In  Sarins  v.  Dean,  3  Bing.  447,  four  or  five 
years  use  of  a  passage  way  by  the  public  was  held  sufficient 
to  constitute  a  dedication.  This  court  has  made  the  same 
decisions  in  8  Ind.  425;  10  Ind.  219;  7  Blackf.  512;  25  Ind. 
352;  16  Ind.  40." 

Washburn  on  Easements  lays  down  the  following  proposi- 
tions of  law: 

Section  19,  p.  139.  "To  constitute  a  dedication  requires, 
however,  no  grant  0/  conveyance  by  deed  or  writing  on  the 
part  of  the  owner  of  the  land.  If  he  shall  do  such  acts  in 
pais  as  amount  to  a  dedication,  the  law  regards  him  as  es- 
topped in  pais  from  denying  that  the  public  have  a  right  to 
enjoy  what  is  dedicated,  or  from  revoking  what  he  had  thus 
declared  by  his  acts." 

Sec' 21.  ''If,  in  this  connection,  it  is  asked  what  length 
of  time  is  necessary  in  order  to  have  a  dedication  be- 
come effectual,  it  is  believed  there  is  no  period  or  term  of 
enjoyment  necessary,  as  in  the  case  of  prescription.  Length 
of  enjoyment  may  be  regarded,  when  the  evidence  of  a  dedi- 
cation having  been  made  depends  upon  a  user  by  the  pub- 
lic of  the  thing  dedicated.  But  as  all  that  is  requisite  to 
constitute  a  good  dedication  is,  that  there  should  be  an  in- 
tention and  an  act  of  dedication  on  the  part  of  the  owner, 
and  an  acceptance  on  the  part  of  the  public;  as  soon  as 
these  concur,  the  dedication  is  complete.  Ordinarily,  there 
is  no  other  mode  of  showing  an  acceptance  by  the  public  of 
a  dedication,  than  by  its  being  made  use  of  by  them,  and 
this  must  be  sufficiently  long  to  evince  such  acceptance,  de- 
pending, of  course,  upon  the  circumstances  of  each  case. 
Six  or  seven  years  have,  in  some  cases,  been  held  to  be  suffi- 
cient, and  in  no  case  has  the  time  been  measured  by  that  re- 
quired to  create  a  prescription." 

Sec.  25,  p.  145.    "But  where  a  street  has  been  actually 
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dedicated  to  the  public  by  the  act  and  intent  of  the  owner 
of  the  soil;  and  by  what  shows  an  acceptance  by  the  public, 
it  becomes  a  public  highway,  and  the  owners  of  the  adjacent 
land,  whether  the  original  proprietors  or  purchasers  under 
them,  have  no  other  rights  in  it  than  the  adjoining  owners  of 
any  other  public  highway." 

Sec.  26.  "  Citations  might  easily  be  multiplied,  where  streets 
have  become  dedicated  as  public  highways,  so  far,  at  least, 
as  the  owner  of  the  soil  is  concerned,  although  the  same 
may  never  have  been  opened  or  wrought.  And  among  them 
are  cases  where  the  owner  -of  city  lots  has  sold  them  by  a 
plan  on  which  streets  have  been  designated  by  the  proper 
officers  to  locate  and  establish  the  same,  and  has  bounded 
the  lots  sold  by  such  streets." 

In  Irwin  v.  Dixion,  9  How.  U.  S.'  10,  the  Supreme  Court 
of  the  United  States  states  the  law  as  follows:  "Thus,  it  has 
been  presumed,  if  one  makes  a  plan  of  his  land  in  a  city 
with  certain  streets  laid  down  between  certain  lots,  and  sells 
the  lots  accordingly,  that  he  thus  means  to  dedicate'  those 
streets  to  the  public.  United  States  v.  Chicago^  7  How.  U, 
S.  185,  and  cases  cited  there  from  Wendell;  White  v,  Cowen^ 
4  Paige,  5 10;  Barclay  v.  HowelVs  Lessee^  6  Pet.  498;  New 
Orleans  v.  The  United  States,  10  Pet.  718.  And  more  particu- 
larly is  It  so  if  the  community  are  allowed  to  begin  to  occupy 
the  streets  accordingly.  Cincinnati  v.  Lessees  of  White,  6  Pet 
431 ;  10  Pet.  718.  But  a  mere  survey  of  such  streets,  with- 
out selling  the  contiguous  lots,  or  letting  the  streets  be  occu- 
pied, is  not  enough.    7  How.  U.  S.  185." 

We  have  examined  the  cases  above  referred  to  as  having 
been  decided  by  this  court,  and  find  that  they  are  in  accord 
with  the  principles  enunciated  by  Washburn  and  the  Su- 
preme Court  of  the  United  States. 

We  are  of  the  opinion  that  the  facts  stated  in  the  answer 
constitute  a  dedication  to  the  public  use.  It  is  maintained 
by  the  counsel  for  the  appellee,  in  a  very  able  brief,  that  the 
court  committed  no  error  in  sustaining  the  demurrer,  for  the 
reason  that  the  answer  only  amounted  to  an  argumental 
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denial.  We  do  not  think  so.  As  has  been  shown,  a  dedica- 
tion may  be  shown  by  acts  in  pais,  and  such  acts  should  be 
alleged  in  an  answer,  and  could  not  be  proved  under  a  denial. 
It  is  also  maintained,  that  it  is  a  taking  of  private  property  for 
public  use.  We  think  otherwise.  If  the  property  was  dedi- 
cated to  the  public,  it  ceased  to  be  private  property,  and 
became  a  public  highway,  and  the  common  council  thus 
acquired  jurisdiction  over  the  alley. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining 
the  demurrer  to  the  answer.  For  this  error  the  judgment 
must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  answer,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

C.  DetAy  and  D.  B.  Kumler,  for  appellants. 

A.  IgleJiart  and  %  E,  Igleliart,  for  appellee. 


Ex  Parte  Voltz. 

Bastardy — Escape, — Rearrest — ^Where  in  a  proceeding  in  bastardy  the  defend- 
ant is  adjudged  to  pay  a  certain  sum,  and  is  held  in  custody  for  failure  to  pay 
or  replevy  tiie  same,  and  without  the  consent  of  the  sheriff  forcibly  and 
unlawfully  escapes  from  the  jail,  and  the  sheriff  is  sued  for  the  escape,  and 
suffers  judgment,  and  pays  the  sum  adjudged  against  the  defendant,  he  may 
again  arrest  the  defendant  and  hold  him  in  jaU  in  execution  of  the  original 
judgment* 

APPEAL  from  the  Judge  of  the  Ripley  Common  Pleas. 

Downey,  J. — ^Voltz  made  affidavit  that  he  was  illegally  re- 
strained of  his  liberty  in  the  jail  of  Ripley  county  by  George 
W.  Russ,  the  sheriff  of  that  county,  A  writ  of  habeas  corpus 
having  issued,  the  sheriff  returned  that  he  held  the  petitioner 
in  custody  by  virtue  of  the  following  facts :  that  in  a  proceed- 
ing against  him  for  the  support  of  an  illegitimate  child,  in 
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the  name  of  the  State,  on  the  relation  of  Louisa  Billman,  the 
mother,  in  the  Ripley  Circuit  Court,  the  petitioner  had  been 
adjudged  the  father  of  the  child,  and  ordered  to  pay  four 
hundred  dollars  for  its  support,  and  costs  of  the  suit,  and 
that  he  be  committed  to  jail  until  the  same  was  paid  or  re- 
plevied; that  he  failed  to  pay  or  replevy  the  same,  and  was 
by  order  of  said  court  committed  to  the  jail  of  the  county; 
that  without  paying  or  replevying  the  judgement,  and  with- 
out the  consent  of  the  sheriff  or  his  jailer,  on  the  26th  day 
of  September,  1867,  he  forcibly  and  unlawfully  broke  jail 
and  escaped  therefrom ;  that  the  sheriff,  John  W.  Hamilton, 
pursued  him,  but  he  fled  from  the  State,  etc. ;  that  the  State, 
on  relation  of  Louisa  Billman,  sued  the  sheriff  for  the  es- 
cape, and  recovered  judgment  for  the  amount  of  the  judgment 
in  the  bastardy  case,  which  he  had  paid.  He  further  says 
that  he  now  holds  the  petitioner  at  the  request  and  instance 
of  said  Hamilton,  who  claims  that  because  of  the  aforesaid 
facts,  he  is  subrogated  to  the  rights  of  the  said  Louisa  Bill- 
man  in  the  aforesaid  original  suit. 

Voltz  excepted  to  the  return,  and  his  exception  was  over- 
ruled; the  return  was  held  sufficient,  and  he  was  remanded 
to  jail.  *  From  the  judgment  he  appeals. 

When  this  case,  in  a  different  form,  was  before  us  on  a  pre- 
vious day  of  this  term  {ante,  p.  175),  we  used  this  language: 
"It  is  provided  by  statute  in  this  State  that  when  the  sheriff) 
or  any  surety  on  his  bond,  shall  be  compelled  to  pay  any 
judgment,  or  any  part  thereof,  by  reason  of  any  default  of 
such  officer,  except  for  failing  to  pay  over  money  collected, 
or  for  wasting  property  levied  on,  the  judgment  shall  not  be 
discharged  by  such  payment,  but  shall  remain  in  force  for  the 
use  of  the  sheriff  or  surety  making  such  payment,  and,  after 
the  plaintiff  is  paid,  so  much  of  the  judgment  as  remains 
unsatisfied  may  be  prosecuted  to  execution  for  his  use.  2 
G.  &  H.  309,  sec.  676.  But  this  section  gives  the  sheriff  or 
surety  no  remedy  until  after  the  judgment  shall  have  been 
paid ;  and  then  it  would  be  a  question  whether  the  right 
would  remain  or  exist  to  imprison  the  defendant,  or  only  to 
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have  execution  against  his  property."  Since  that  time  the 
SheriflfJ  Hamilton,  having  paid  the  judgment  of  the  State,  on 
relation  of  Billman,  against  him,  the  petitioner  was  again 
imprisoned,  at  his  request,  he  claiming  to  have  been  subro- 
gated to  the  rights  of  Billman  under  the  judgment,  and 
among  them  the  right  to  imprison  the  petitioner  until  the 
judgment  shall  be  .paid  or  replevied.  A  new  writ  of  Iiabeas 
corpus  was  sued  out  by  the  petitioner,  a  new  return  made  by 
the  sheriff,  and  judgment  thereon,  and  another  appeal  prayed. 
So  that  the  point  which  was  not  presented  to  us  when  the 
case  was  here  before,  and  which  we  did  not  decide,  is  now 
presented  for  our  decision.  That  question  is,  can  the  sher- 
iff) after  thus  having  paid  the  judgment,  imprison  the  peti- 
tioner? 

As  we  found  in  the  other  case,  upon  an  examination  of 
the  authorities,  that  the  bringing  of  the  action  against  the 
sheriff  by  Louisa  Billman  was  an  election  on  her  part  to 
consider  the  defendant  out  of  custody,  and  prevented  her 
from  again  imprisoning  him  or  continuing  him  in  custody  on 
that  judgment,  it  follows  that  she  had  no  right  thereafter  to 
have  him  imprisoned,  whether  her  judgment  against  Hamil- 
ton was  ever  paid  or  not.  If,  then,  the  sheriff  is  subrogated 
to  her  rights  under  the  judgment,  by  the  payment  thereof, 
the  question  is,  whether  he  must  take  that  right  as  she  held 
it  at  the  time  when  the  money  was  paid  on  the  judgment  by 
him,  or  whether  he  has  the  rights  and  all  the  rights  which 
she  had  originally  under  the  judgment.  The  sheriff  has 
been  guilty  of  no  misconduct.  It  is  alleged  in  the  return 
that  the  petitioner  *'  forcibly  and  unlawfully  broke  jail  and 
escaped."  The  manner  of  escape  did  not,  however,  save  the 
sheriff  from  liability  therefor.  The  State^  etc.^  v.  Hamilton, 
33  Ind.  502.  The  petitioner  did  not  pay  or  replevy  the  judg- 
ment. The  case  is  a  meritorious  one  on  the  part  of  the 
sheriff.  The  petitioner  is  now  where  he  was  ordered  by  the 
judgment  of  the  court.  If  he  can  derive  any  benefit  from 
his  escape,  it  will  be  allowing  him  to  secure  an  advantage 
from  his  own  wrong.    The  language  of  the  statute  is  suffi- 
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ciently  broad  to  justify  us  in  holding,  and  we  do  hold,  that 
on  payment  of  the  judgment,  Hamilton  acquired  all  the 
rights  under  it  which  Louisa  Billman  had  when  she  made 
her  election  to  look  to  the  sheriff  for  payment,  on  account 
of  the  escape. 

The  language  of  the  statute  giving  the  sheriff  the  right 
''to  prosecute  the  judgment  to  executiqjn  for  his  use"  must 
be  held  to  justify  any  legal  mode  of  enforcing  obedience  to 
the  judgment  The  word  execution  must  be  held  to  mean 
the  carrying  into  effect  of  the  judgment  of  the  court  Bouv. 
Diet.,  tit  Execution.  It  is  provided  by  statute  in  this 
State,  that "  there  shall  be  three  kinds  of  execution— one 
against  the  property  of  the  judgment  debtor,  one  against  his 
person,  and  one  for  the  delivery  of  the  possession  of  real  or 
personal  property,  or  such  delivery  with  damages  for  with- 
holding the  same."  But  the  mode  of  executing  judgment 
in  cases  of  bastardy,  in  the  first  instance,  is  expressly  pro- 
vided for  by  statute.  It  is  made  the  duty  of  the  court,  if 
the  defendant  be  in  custody,  to  require  him  ''to  replevy  such 
judgment  by  good  freehold  security;  or,  in  de&ult  thereof, 
to  commit  such  defendant  to  jail  until  such  security  be 
given."  The  petitioner  is  now  in  execution,  according  to  this 
statute,  and  in  pursuance  of  the  judgment 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J.,  dissents. 

y.  W.  Gordon,  {or  zpptWznt. 
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Practice. — Bill  of  ExcepHons.^\fhst^  there  is  no  bill  of  ezceptioos  in  the 
record,  and  the  reasons  for  a  new  trial  are  that  the  finding  is  contraiy  to  lav, 
and  that  the  finding  is  contrary  to  evidence,  such  reasons  cannot  be  examined 
by  this  court  on  appeal. 

APPEAL  from  the  Miami  Circuit  Court. 

Pettit,  J. — ^The  errors  assigned  in  the  case  are,  first,  the 
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court  erred  in  its  finding  and  judgment;  second,  the  court 
erred  in  refusing  the  appellant  a  new  trial. 

There  was  a  motion  for  a  new  trial  for  the  following  rea- 
sons: first,  the  finding  of  the  court  is  contrary  to  law; 
second,  the  finding  of  the  court  is  contrary  to  the  evidence. 

The  judgment  of  the  court  was  for  jSi  lo  for  the  appellees, 
and  sixty  days  were  given  to  file  a  bill  of  exceptions  and 
appeal  bond,  neither  of  which  is  in  the  transcript;  and  as  no 
question  is  raised  on  the  pleadings,  and  as  the  evidence  is 
not  in  the  record  by  bill  of  exceptions,  we  cannot  say  that  the 
court  below  committed  any  error,  but  must  presume  its  ac- 
tion was  right 

The  judgment  is  affirmed,  with  ten  per  cent  damages* 
and  costs. , 

JS.  T.  Dickey^  for  appellant 

IT.  O.  Ross  and  R.  P.  Effinger^  for  appellees. 
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Immaterial  Error. — ^Where  the  action  is  to  recover  a  money  judgment,  and  p  37     24T 

there  is  a  finding  for  the  defendant,  the  case  will  not  be  reversed  because  an  lIi5L_??.^ 

answer  in  set-off  is  defective,  when  the  amount  claimed  in  the  set-off  is  so 
small  that  the  finding  for  the  defendant  could  not  have  been  upon  that 
answer. 

FRAcncE. — Duplicity  net  Demurrable, — Duplicity  in  a  pleading  cannot  be  pre- 
sented by  a  demurrer. 

Same. — Grounds  fir  New  Trial, — ^The  rulings  of  a  court  upon  matters  of 
pleading  are  not  causes  for  a  new  trial. 

Evidence. — Admissions, — The  admissions  of  a  party  may  be  given  in  evidence 

.  against  him,  whethor  connected  with  any  act  done  or  not.    These  declara- 
tions cannot  be  introduced  in  his  favor. 

Same. — Proof  in  Part, — ^Where  it  is  necessaiy  for  the  defendant  to  show  the 
payment  of  taxes  by  him,  the  admission  of  a  tax  receipt  is  proper,  although  it 
does  not  show  who  paid  the  money,  as  this  proof  may  be  supplied  by  other, 
evidence. 

Executory  TRomsE.^  Consideration.^ Advancement. -^The  promise  of  a^ 
father  to  give  up  to  his  son  certain  notes  executed  by  the  latter  to  the  former 
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is  a  promise  wliich  natoial  love  and  affection  is  not  a  sufficient  consideration 
to  support.  Nor  can  it  be  supported  as  an  advancement  of  the  sum  for  wbicb 
the  notes  were  taken  from  the  son.  * 

'EnDVKCE.^Adnissiotts. — ^Admissions  are  not  regarded  as  the  strongest  and 
most  satisfiutoiy  evidence. 

ExBCUTOKY  Promise.— .£i/^^ycA— When  a  father  loans  money  to  his  son  and 
takes  his  note  for  the  same,  his  oral  declaration  that  he  will  not  collect  the 
same,  but  let  the  son  have  it  at  his  death,  does  not  change  the  transaction  into 
an  advancement  which  the  father  cannot  recall. 

PsAcncE. — IfiUmgaiories, — ^tntenogatories  to  a  jury  should  be  relevant  to  the 
maltfflr  incontxoversy. 


APPEAL  from  the  Montgomery  Common  Pleas. 

Downey,  J. — ^The  appellant  filed  a  claim,  consisting  of  two 
promissory  notes,  payable  in  American  gold,  against  the 
estate  of  Moses  H.  Denman,  his  deceased  son.  The  admin- 
istrator answered,  first,  the  general  denial,  which  was  after- 
ward withdrawn ;  second,  that  the  amount  of  money  men- 
tioned in  the  notes,  five  hundred  dollars,  was  paid  to  the 
(deceased  by  his  father  as  an  advancement  under  an  agree- 
jinent,  then  made,  that  the  deceased  should  pay  the  taxes  of 
the  plaintiff  on  the  amount  of  the  notes,  and  that  the  note 
should  ilot  be  collected,  but  should,  at  the  death  of  the  plain- 
tiff be  the  property  of  the  deceased;  that  the  deceased 
accordingly  psud  the  taxes  during  his  lifetime,  and  his  admin- 
istrator was  ready  still  to  pay  them;  that  since  the  contract 
was  made,  Februaiy,  1857,  ^^  plaintiff  has  become  so 
impaired  in  mind  that  he  is  incapable  of  business;  and  that 
'this  suit  is  being  prosecuted  without  his  knowledge  or  con- 
sent; third,  set-off  for  forty-four  dollars  and  fifteen  cents; 
fourth,  that  subsequent  to  the  giving  of  the  notes,  the 
plaintiff  agreed  with  the  deceased  that  he  would  not  require 
him  to  pay  them,  that  all  he  would  require  of  him  was  to  pay 
to  him  whatever  amount  would  be  necessary  to  pay  the 
taxes  that  might  be  assessed  on  said  amount  from  year  to 
year  during  the  lifetime  of  said  plaintiff)  and  that  at  his  death 
the  said  notes  should  not  be  collected,  but  should  belong  to 
the  deceased,  and  be  received  as  so  much  of  said  plaintiff's 
estate,  to  which  said  deceased  would  be  entitled  as  one  of 
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his  children;  that  deceased  had  paid  said  taxes  during  his 
lifetime,  for  said  plaintiff,  from  the  date  of  said  note  until 
the  year  1869,  was  ready  and  willing  to  cany  out  his  con- 
tract at  his  decease,  and  said  administrator  is  still  ready  to 
do  so. 

Separate  demurrers  to  the  third  and  fourth  paragraphs  of 
the  answer  were  overruled,  and  the  plaintiff  excepted. 

Reply  by  way  of  traverse.  Trial  by  jury.  General  ver- 
dict for  the  defendant,  and  special  findings,  as  follows : 

1st.  Did  the  plaintiff  loan  the  deceased,  Moses  H.  Den- 
man,  five  hundred  dollars  in  American  gold  at  the  date  of 
these  notes  in  controversy,  and  take  these  notes  to  secure 
the  payment  thereof?    Answer.    Yes. 

2d.  Did  the  plaintiff  enter  into  any  contract  subsequent  to 
the  execution  of  the  notes  in  suit  which  was  binding  on  him  to 
discharge  the  defendant  from  payment  of  the  same?  Answer, 
Yes. 

3d.  If  any  such  contract  was  made,  when  was  it?  Answer. 
In  August,  1868,  and  several  times  subsequently. 

The  plaintiff  moved  the  court  for  a  new  trial,  for  reasons 
which  will  be  hereafter  noticed,  which  motion  was  overruled, 
and  he  excepted,  and  put  the  evidence  iji  the  record  by  bill 
of  exceptions. 

The  errors  assigned  are,  first,  that  the  court  erred  in  over- 
ruling the  plaintiff's,  demurrers  to  the  third  and  fourth  para- 
graphs of  the  answer;  and,  second,  in  refusing  to  grant  a 
new  trial. 

The  third  paragraph  of  the  answer  was  a  set-off  for  an 
amount  so  much  less  than  the  amount  of  the  plaintiff's 
claim,  that  the  jury  could  not  have  found  for  the  defendant 
on  that  paragraph.  For  this  reason,  notwithstanding  we 
regard  the  paragraph  as  substantially  defective,  we  cannot 
reverse  the  judgment 

The  fourth  paragraph  sets  up  an  alleged  contract  between 
the  plaintiff  and  the  deceased,  made  subsequent , to  the  mak- 
ing of  the  notes,  and  alleges  performance  of  that  contract 
during  the  lifetime  of  the  deceased,  aod  readiness  on  the 
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part  of  the  administrator  to  complete  the  same.  Two  objec- 
tions are  urged  in  the  demurrer  to  this  paragraph ;  first,  that 
it  does  not  state  facts  sufficient  to  constitute  a  defence ;  and, 
second,  that  it  contains  two  distinct  causes  of  defence.  The 
objection  based  on  alleged  duplicity  could  not  be  raised  by- 
demurrer.  Rielayv.  W/dtcIier,  i8  Ind.  458,  and  case  cited. 
The  other  objection  we  need  not  decide^  as  the  case  must  be 
reversed  on  other  grounds,  and  the  answer  can  be  amended. 

The  first  and  second  reasons  assigned  for  a  new  trial  relate 
to  the  action  of  the  court  on  the  demurrers  to  the  paragraphs 
of  the  answer.    These  are  no  reasons  for  a  new  trial. 

The  third  reason  is,  that  the  court  improperly  admitted  in 
evidence  the  statements  of  the  plaintiff,  concerning  the  notes, 
unconnected  with  any  act.  There  is  no  ground  for  this 
objection.  The  admissions  of  a  party  are  evidence  against 
him,  whether  made  in  connection  with  an  act  done  or  not 

The  ninth  reason  is,  that  the  court  refused  to  allow  the 
plaintifT  to  prove  the  declarations  of  Moses  H.  Denman,  the 
deceased,  made  subsequent  to  the  execution  and  delivery  of 
the  notes,  and  prior  to  August,  1868,  which  were  offered  to 
prove  that  the  deceased  recognized  the  notes  as  being  a  debt 
he  owed,  and  did  not  claim  the  amount  secured  by  them  as 
an  advancement.  We  cannot  see  any  ground  on  which  this 
ruling  can  be  sustained.  One  or  more  of  the  defendant's 
witnesses  had  testified  to  a  conversation  by  the  plaintiff  in 
August,  1868,  in  which  he  said  that  he  never  intended  to 
collect  the  notes.  But  this  was  no  reason  for  excluding  all 
evidence  to  the  contrary.  Under  the  issue  formed  by  the  sec- 
ond paragraph  of  the  answer,  which  was  passed  by  as  suffi- 
cient, without  being  demurred  to,  and  the  denial  thereof, 
this  proposed  evidence  was  important  to  the  plaintiff)  and 
should  have  been  admitted. 

The  twelfth  reason  is  the  refusal  of  the  court  to  allow  the 
plaintiff  to  prove  his  own  statements  to  the  efTect  that  the 
deceased  owed  him  the  amount  which  the  notes  called  for, 
and  that  he  was  anxious  to  get  the  money.  There  was  no 
error  in  this.    A  party  cannot,  as  a  general  rule,  prove  his 
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own  statements  as  evidence  for  himself.  Scobeyv,  Annington^ 
5  Ind.  514. 

The  thirteenth  reason  is  the  admission  of  the  evidence 
of  Wesley  Rountree,  who  testified  that  in  1865  the  plaintiff 
told  him  that  some  years  before  he  had  let  the  deceased 
have  some  money,  he  thought  six  hundred  and  sixty  dollars; 
and  that  he  had  told  Moses  that  all  the  interest  he  would 
charge  him  was  to  pay  the  taxes  on  it,  and  that  it  would  all 
belong  to  him  some  day,  anyhow.  It  seems  to  us  that  this 
evidence  had  a  tendency  to  prove  the  matters  set  up  in  the 
answer,  and  that  it  was  properly  admitted 

The  fourteenth  reason  is  the  admission  of  a  tax  receipt  as 
evidence  of  the  payment  of  the  taxes  of  the  plaintiff  This 
receipt  does  not  show  that  the  taxes  were  paid  by  the  de- 
ceased, but  it  shows  that  they  were  paid,  and  other  evidence 
might  show  that  they  were  paid  by  the  deceased.  It  was 
part  of  the  defendant's  case  to  show  the  payment  of  the 
taxes.  The  genuineness  of  the  receipt  was  not  questioned. 
It  was  properly  admitted. 

The  fourth  reason  relates  to  the  correctness  of  the  first, 
second,  third,  fourth,  and  fifth  instructions  given  by  the  court 
at  the  request  of  the  defendant  We  see  no  objection  to 
the  fourth  instruction.  The  first,  second,  third,  and  fifth  are 
as  follows: 

''  I.  Natural  love  and  afiection  is  a  good  consideration 
for  a  promise  or  agreement  from  £ither  to  child. 

"  2.  If  the  jury  believe  that  after  the  execution  of  the 
notes  in  controversy,  the  said  plaintiff  determined  to  permit 
the  said  Moses  H.  Denman  to  retain  the  said  money,  and 
that  he,  said  plaintifl^  never  intended  to  collect  the  same 
while  he  lived,  and  so  told  him,  and  that  after  his  death  the 
same  should  be  his,  the  same  was  an  advancement  to  his  said 
son,  and  cannot  be  *recovered  back  in  this  action. 

"  3.  If  the  jury  believe  that  the  said  plaintiff  told  his  son, 
Moses,  that  he  never  intended  to  collect  the  said  notes,  and 
that  he  would  give  up  the  notes  to  him  whenever  he  should 


246  SUPREME  COURT  OF  INDIANA. 

Dennan  v,  McMahin,  Adm'r. 

call  for  them,  the  same  is  evidence  of  a  gift,  and  the  said 
plaintiff  cannot  afterward  collect  the  same. 

"  5  Declarations  of  a  person  made  against  his  own  inter- 
est are  to  be  taken  most  strongly  against  him,  and  are  re- 
garded the  strongest  kind  of  evidence." 

We  think  the  first  instruction,  when  applied  to  the  facts  of 
the  case,  erroneous. 

The  intention  or  promise  of  the  father  to  give  up  the 
^otes  to  the  deceased,  his  son,  was  executory,  and  natural 
love  and  affection  are  not  a  sufficient  consideration  in  such  a 
case,  whatever  may  be  the  case  as  to  executed  contracts. 

We  think  that  the  second  instruction  was  also  wrong. 
Had  the  notes  been  delivered  to  the  deceased  by  his  &ther, 
the  case  might  fall  within  the  rule  in  the  case  of  Sherman  v. 
S/terman,  3  Ind.  337. 

The  third  instruction  cannot  be  sustained.  To  make  a 
valid  gift,  either  causa  fnartis  or  inter  vivos,  there  must  be  a 
delivery.    2  Kent  Com.  438;  Stewart  v.  Rinier,  24  Ind.  465. 

The  fifth  instruction  should  not  have  been  *given.  The 
evidence  to  which  the  instruction  related  was  simply  proof 
of  admissions  of  the  plaintiff.  Admissions  are  not  regarded 
as  the  strongest  or  most  satisfactory  kind  of  evidence. 
Chandler  v.  Schoonover,  14  Ind.  324. 

The  fifth  reason  for  a  new  trial  is,  that  the  court  erred  in 
refusing  to  give  instructions  four  and  eight  asked  by  the 
plaintiff.  The  fourth  instruction  was  given  with  a  slight 
modification,  which,  we  think,  did  not  materially  change  it 
The  eighth,  we  think,  was  properly  refused. 

The  sixth  reason  for  a  new  trial  is,  that  the  court  erred  in 
giving,  on  its  own  motion,  instructions  one,  two,  three  and 
four.  The  first  was  as  follows :  ''Although  a  father  may  loan 
to  his  son  a  sum  of  money,  and  take  his  note  as  evidence  of 
the  same,  he  may,  by  oral  declarations,  change  the  indebt- 
edness into  an  advancement,  but  this  declaration  must  be 
made  to  the  son,  and  be  assented  to  by  him ;  then  it  becomes 
an  advancement  which  the  father  cannot  revoke.   Evidence  of 
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such  &cts  should  be  vety  clear  and  satisfactoiy,  as  evidence 
of  oral  declarations  are  always  to  be  received  with  great 
caution^  for  reasons  heretofore  assigned  in  these  instructions." 
We  are  of  the  opiiiien  that  this  instruction  cannot  be  sus- 
tained. It  gives  an  effect  to  mere  "oral  declarations"  which 
we  think  they  cannot  have.  Wholly  unconnected  with  any 
act  on  the  part  of  the  plaintifi^  or  any  contract  between  him 
aiid  the  deceased,  they  coul(^not  have  the  effect  claimed  for 
them.  The  latter  part  of  the  second  charge  is  of  a  doubt- 
ful character.    The  third  seems  to  be  correct.    There  is  no 

I 

fourth  in  the  record. 

The  seventh  reason  for  a  new  trial  is  the  refusal  to  submit 
certain  interrogatories  to  the  jury,  as  asked  by  the  plaintiff, 
to  be  answered  if  they  found  a  general  verdict,  as  follows : 
first,  did  the  plaintiff  loan  the  deceased,  Moses  H.  Denman, 
five  hundred  dollars  in  money  at  the  date  of  the  notes  in 
controversy,  and  take  these  notes  to  secure  the  repayment 
thereof?  second,  are  these  notes  made  payable  in  American 
gold  ?  third,  did  the  plaintiff  do  any  act  that  would  discharge 
the  defendant  from  the  payment  of  said  notes  in  American 
gold?  if  so,  what  act  was  it?  and  when  did  he  do  it?  fourth, 
what  amount  is  due  as  principal  and  interest  upon  these 
notes  in  controversy,  after  deducting  the  credits  to  which 
defendant  is  entitled  ? 

Instead  of  submitting  these  interrogatories,  the  court  sub- 
mitted those  above  set  out  and  answered  by  the  jury. 

The  first  interrogatory  asked  seems  to  us  to  have  been  un- 
necessary. Thpre  was  no  dispute  about  the  notes  having 
been  given  for  the  loan  of  the  amount  in  American  gold, 
and  the  general  denial  had  b^en  withdrawn. 

The  second  was  wholly  useless.  The  notes,  on  their 
face,  were  payable  in  American  gold.  What  necessity,  then, 
for  a  special  finding  on  that  point? 

The  third  interrogatory,  as  to  whetjier  the  plaintiff  did 
any  act,  etc.,  ought  not  to  have  been  given  to  the  jury. 
The  question  was  whether  the  act  was  done  which  was 
alleged  in  the  pleadings,  and  not  some  other  act    Inter- 
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rogatories  ought  to  relate  to  the  questions  involved  in  the 
issues.  They  should  be  ''  relevant  to  the  matter  in  contro- 
versy."   Sec.  303,  2  G.  &  H.  189. 

The  fourth  might  properly  have  been  submitted,  but  it  was 
the  duty  of  the  jury,  without  any  interrogatory,  to  find  the 
amount  due,  and  as  they  did  not  find  for  the  plaintiff,  he 
was  not,  at  all  events,  harmed  by  the  refusal  to  give  it. 

The  eighth  reason  for  a  new  trial  is  the  action  of  the 
court  in  submitting  to  the  juiy  the  interrogatories,  which 
they  answered. 

The  first  was  useless  and  harmless. 

The  second  should  not  have  been  given  to  the  jury.  The 
answer  to  it  decides  nothing  in  the  case.  ''  Did  the  plaintiff 
enter  into  any  contract?"  A  particular  contract  had  been 
alleged  in  the  answer,  and  it  would  have  been  pertinent  if  the 
question  had  been  so  framed  as  to  require  the  jury  to  find 
whether  that  contract  was  made  or  not.  But  by  their  an- 
swer to  this  interrogatory,  it  cannot  be  known  whether  they, 
by  answering  ''yes,"  found  that  the  contract  alleged  had 
been  made  or  not. 

The  third  was  immaterial,  and  for  the  same  reason  should 
not  have  been  propounded. 

The  tenth  reason  for  a  new  trial  is  that  the  verdict  of  the 
jury  is  contrary  to  law,  and  the  eleventh  is  that  it  is  not 
sustained  by  sufficient  evidence.  We  nee^  not  express  any 
opinion  on  these  questions,  as  the  case  must  go  back  for  an- 
other trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

y.  Buchanan,  M.  D.  White,  and  T.  Patterson,  for  appellant 

y.  M.  Butler,  for  appellee. 


NOVEMBER  TERM,  1871.  249 

The  State,  ex  rel.  Childers,  v.  Delano  et  ai. 


The  State,  ex  rel.  Childers,  v.  Delano  et  al.  ,!I  «S 


Appeal. — Poor  Person, — Bond, — ^While  it  is  not  decided  that  an  appeal  may 
not  be  allowed  from  the  judgment  of  a  justice  of  the  peace,  by  the  common 
pleas  court,  after  the  lapse  of  thirty  days,  when  the  party  has  been  prevented 
by  poverty  and  want  of  friends  from  perfecting  it  sooner,  still  an  appeal  bond 
cannot  be  dispensed  with. 

APPEAL  from  the  Marion  Common  Pleas. 

WoRDEN,  C.  J. — ^The  State,  upon  the  relation  of  Childers, 
sued  Delano  and  his  sureties,  upon  his  official  bond  as  a  con- 
stable, before  a  justice  of  the  peace  of  Marion  county,  and 
a  trial  was  had  of  the  cause  on  the  4th  of  September,  1868, 
which  resulted  in  a  judgment  for  costs  against  the  plaintiff, 
and  in  favor  of  the  defendants  in  the  action. 

Afterward,  on  the  1 6th  of  October,  1868,  Childers  applied 
to  the  court  of  common  pleas  for  an  order  for  the  appeal  of 
said  cause,  on  the  ground  that  he  was  a  poor  person,  and  a 
stranger  in  the  county,  whereby  he  had  been  rendered  unable 
to  give  bond  and  perfect  an  appeal  in  the  cause.  The  court 
made  an  Order  that  a  transcript  of  the  proceedings  in  the 
cause  before  the  justice  be  sent  up,  and  that  Childers  be 
allowed  to  prosecute  the  cause  as  a  poor  person. 

Afterward,  the  transcript  having  been  filed,  the  parties 
appeared,  and  on  the  defendants'  motion,  the  appeal  was 
dismissed,  because  no  appeal  bond  had  been  filed.  The 
dismissal  of  the  appeal  is  the  particular  in  which  error  is 
supposed  to  have  been  committed. 

We  are  not  prepared  to  say  that  an  appeal  might  not  be 
ordered  after  the  expiration  of  thirty  days,  where  the  party, 
through  poverty  and  the  lack  of  acquaintance  with  the  com- 
munity, had  not  been  able  to  perfect  it  within  the  time  re- 
quired.   2  G.  &  H.  597,  sec.  68. 

But  the  question  is,  can  an  appeal  be  ordered  in  £ivor  of 
a  poor  person  without  any  bond  at  all  being  given? 

Bond  is  required  in  all  cases  of  appeal,  ^^  except  in  cases 
where  the  same  is  dispensed  with  by  law."    We  have  no 
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Statute  which  in  terms  dispenses  with  an  appeal  bond  in 
cases  like  the  present  If  there  is  any  law  dispensing  with 
a  bond  in  such  case^  it  is  found  in  construction,  and  not  in 
the  terms  of  any  statute. 

The  statute  providing  for  the  prosecution  or  defence  of 
suits  by  poor  persons  enacts,  that  "  any  poor  person,  not 
having  sufficient  means  to  prosecute  or  defend  an  action, 
may  apply  to  the  court  in  which  the  action  is  intended  to  be 
brought,  or  is  pending,  for  leave  to  prosecute  or  defend  as  a 
poor  person.  The  court,  if  satisfied  that  such  person  has 
not  sufficient  means  to  prosecute  or  defend  the  action^  shall 
admit  the  applicant  to  prosecute  b(  defend  as  a  poor  person, 
^d  $hall  a$sign  him  an  attorney  to  defend  ot  prosecute  the 
cause,  and  all  other  officers  requisite  for  the  prosecution  or 
defence,  who  shall  do  their  duty  therein  without  taking  any 
fee  or  reward  therefor  from  such  poor  person.  2  G.  &  H. 
44,  sec.  15. 

This  statute  does  not,  as  we  think,  dispense  with  a  bond. 
It  simply  provides  the  party  with  attorneys  and  other  officers 
requisite  for  the  prosecution  or  defence  of  his  suit,  who  are 
to  serve  him  without  fee  or  reward.  It  does  not  furnish 
officers  or  witnesses  to  serve  the  other  party  without  fee  or 
reward;  and  if  the  opposite  party  recover  in  the  action,  he 
is  entitled  to  recover  his  costs  of  the  poor  person.  The  poor 
person  is  not  exempt  from  the  pa)nnent  of  whatever  judg- 
ment the  other  party  may  recover  against  him,  whether  for 
costs  or  otherwise ;  and  this  he  is  re<}uired  to  do  by  the  con- 
ditions of  the  appeal  bond. 

We  are  of  opinion  that  the  court  committed  no  error  in 
dismissing  the  appeal  for  the  reason  given* 

The  judgment  is  affirmed,  with  costs. 

D.  V.  Bums  and  V.  Cgrter^  for  appellant 

N,  B.  Taylor;  {ox  appellees. 
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Ferrenburg  £t  al.  V.  The  Studabakeh  Turnpike  Com- 

PANY  ET  AL. 

VvJiCaCRj-^Asstgnment  of^  Error, — The  assignment  of  the  reasons  for  a  new 
trial  as  error  presents  no  question  in  the  Supreme  Court.  The  overmling  of 
the  motion  for  a  new  trial  should  be  assigned,  simply. 

APPEAL  from  the  Delaware  Circuit  Court 

Downey,  J. — ^This  action  was  brought  by  the  appellants  to 
enjoin  the  collection  of  certain  assessments  of  benefits  result- 
ing to  their  lands  from  the  construction  of  the  road  of  said 
tumpi)ce  company.  The  county  treasurer,  who  was  about  to 
collect  the  assessments,  was  made  a  defendant  with  the  com- 
pany. The  defendants  pleaded  the  general  denial,  making  an 
issue  of  fact,  which  was  tried  by  the  court,  and  there  was  a 
finding  for  the  defendants.  *They  moved  for  a  new  trial,  for 
various  reasons,  which  need  not  be  more  particularly  noticed, 
and  their  motion  was  overruled.  They  excepted,  and  by  a 
bill  of  exceptions  put  the  evidence  in  the  record. 

Having  appealed  to  this  court,  *^they  herc  assign  errors,  as 
follows:  ''The  appellants  say  there  is  manifest  error  Ik  the 
above  judgment  and  proceedings,  in  this,  to  wit: 

'*  First,  the  circuit  court  found  for  the  defendants,  and  against 
the  prayer  of  the  plaintiff,  and  ordered  that  the  tempo- 
rary restraining  order  should  be  dissolved,  when  the  finding 
upon  the  evidence  should  have  been  for  the  plaintiffs,  and 
the  restraining  order  made  perpetual. 

''  Second,  the  court  erred  in  allowing  the  defendants,  under 
the  general  denial  pleaded,  to  introduce  the  testimony  of 
Isaac  Shidler  and  John  Roger,  over  the  objections  of  plain- 
tiffs, to  prove  facts  tending  to  constitute  an  estoppel. 

"Third,  the  court  erred  in  permitting  the  defendants  to 
prove  by  parol  evidence  the  time  of  the  meeting  of  the  asses- 
sors to  make  the  assessments,  over  the  objection  of  plaintiffs. 

"  Fourth,  the  court  erred  in  permitting  defendants  to  intro- 
duce in  evidence,  over  plaintiffs'  objection,  the  record  of  the 
commissioners'  court,  at  its  June  term,  186/1  making  appoint 
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ment  of  assessors  for  the  assessment  of  benefits  on  said  road. 

"Fifth,  the  court  erred  in  permittingthe  defendants  to  intro- 
duce John  Shidler  to  testify,  over  plaintiffs'  objection,  as  to 
plaintiflfs  living  on  the  line  of  the  road,  and  having  a  knowl* 
.  edge  of  the  assessments  against  them,  and  as  to  statements 
made  by  plaintiffs. 

"  Sixth,  the  court  erred  in  permitting  defendants  to  intro- 
duce  John  Roger  to  testify,  over  plaintiffs'  objection  as  to 
statements  and  agreements  of  plaintiffs  as  to  compromise." 

It  has  been  a  cause  of  regret  to  us  that  so  many  cases 
which  are  brought  to  this  court,  on  which,  frequently,  much 
labor  has  been  bestowed  in  their  preparation,  and  in  some  of 
which  error  plainly  appears,  must  be  disposed  of  without  our 
being  able  to  reach  the  merits  of  the  controversy.  We  have 
set  out  in  full  the  assignment  of  errors  in  this  case,  for  the 
purpose  of  showing  how,  in  many  cases,  this  occurs.  In 
order  to  bring  before  us  all  the  questions  presented  in  the 
motion  for  a  new  trial,  it  was  simply  necessary  for  the  appel- 
lants to  say,  in  the  assignment  of  errors,  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial.  Instead,  however, 
of  doing  that,  the  appellants  have,  in  the  assignment,  set  forth 
certain  reasons  for  which,  if  well  founded,  the  court  might 
have  granted  a  new  trial,  but  which  present  to  this  court  no 
question  whatever.  The  Belief antaine^  etc.y  Railway  Co,  v. 
Reed^  33  Ind.  476;  Lingemum  v.  Nave^  31  Ind.  222;  Crovh 
foot  v.  Zink^  30  Ind.  446. 

The  judgment  is  affirmed,  with  costs. 

T.  S.  Waierhotise  and  y,  W.  Ryan^  for  appellants. 

C.  E.  Shipley  and  W.  Brvt&erfon,  for  appellees. 


Conner  v.  Wall. 

FrACTICB. — Assignment  of  Error, — ^No  question  is  presented  In  the  Supreme 
Court  by  the  assignment  as  error  of  a  reason  for  a  new  trial  in  the  couit 
below. 

APPEAL  from  the  Hamilton  Common  Pleas. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellee 
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against  William  W.  Conner  and  John  C.  Conner  upon  a 
promissory  note.  Finding  by  the  court,  and  judgment  for 
the  plaintiff 

John  C,  Conner  alone  appeals,  and  assigns  for  error  the 
following  only :  ^'  Now  comes  the  appellant  and  says  there  is 
manifest  error  in  the  record  and  proceedings,  in  this,  that  the 
finding  of  the  court  is  not  sustained  by  sufficient  evidence." 

No  authorities  need  be  cited  to  the  point  that  no  question 
is  raised  by  this  assignment  of  error.  The  error  should 
have  been  assigned  upon  the  overruling  of  a  motion  for  a 
new  trial. 

The  judgment  below  is  affirmed,  with  costs. 

D.  Moss,  for  appellant 

y.  OBrien  and  W.  O'Brien,  for  appellee. 


Veit  et  al.  v.  Graff. 

COUMTY  TKEASUKER,^De/m^uenf  Taxes.^The  treasurer  of  a  county  is  not 
authorized  to  levy  upon  peisomd  property  for  the  non-payment  of  taxes,  be* 
fore  the  third  Monday  in  March,  unless  he  have  such  evidence  that  the  debtor 
is  about  to  leave  the  county,  without  payment  of  his  taxes,  as  would  satisfy  a 
jury  that  he  had  cause  to  fear  such  a  course.  Any  levy  by  the  treasurer  before 
such  date,  and  without  sufficient  cause,  renders  him  liable  for  conversion. 

APPEAL  from  the  Floyd  Circuit  Court. 

BusKiRK,  J. — ^This  was  an  action  for  the  wrongful  taking 
and  unlawful  conversion  of  personal  property.  The  action  was 
commenced  before  a  justice  of  the  peace,  from  whose  deci- 
sion an  appeal  was  taken  to  the  circuit  court,  where  the  cause 
was,  by  the  agreement  of  the  parties,  submitted  to  the  court 
for  trial,  and  resulted  in  a  finding  for  the  appellee.  A  mo- 
tion for  a  new  trial  was  overruled,  and  an  exception  taken. 
The  property  in  controversy  is  a  set  of  chairs.  The  appel- 
lants claim  title  thereto^  under  and  by  vutue  of  a  sale  by 
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the  marshal  of  the  city  of  New  Albaiiy>  upon  an  execution 
in  favor  of  the  appellants,  and  against  William  Watkins. 

There  is  no  dispute  that  the  appellants  obtained  a  judg- 
ment against  Watkins;  that  an  execution  issued  thereon, 
and  was  placed  in  the  hands  of  the  said  marshal,  who  levied 
the  same  upon  the  property  in  controversy ;  that  the  same 
was  lawfully  sold  and  purchased  by  the  appellants,  to  whom 
the  property  was  delivered. 

The  appellee  jiistifies  his  seizure  of  the  property  on  the 
grounds,  that  he  was  treasurer  of  Floyd  county ;  that  Wat- 
kins was  delinquent  for  the  taxes  of  1865,  1866,  1867,  and 
1868,  and  that  he  levied  upon  the  said  property  to  satisfy,  in 
part,  the  taxes  so  owing  by  the  said  Watkins.  The  levy 
was  made  by  the  treasurer  on  the  2d  day  of  February,  1869. 
Did  the  treasurer  have  the  right  to  make  the  levy  at  that 
time? 

Taxes  are  a  lien  upon  real  estate  from  the  ist  day  of  Jan- 
uary. But  the  lien  for  taxes  does  not  attach  on  personal 
property  until  the  duplicate  is  delivered  to  the  collector. 
Sees.  112  and  113,  i  G.  &  H.  99  and  100;  Barker  \.  Mor- 
ton^ 19  Ind.  146.  By  sec.  78  of  the  assessment  law,  i  G.  & 
H.  94,  the  county  auditor  is  required,  in  making  out  the 
\  duplicate  for  the  current  year,  to  add  to  the  taxes  for  that 

j  year  "the  amount  of  taxes  on  all  property  returned  delin- 

[  quent  for  any  preceding  year  and  remaining  unpaid,  and  a 

f  penalty  of  ten  per  centum  on  the  amount  of  such  tax." 

\  Sections  93,  94,  and  95  point  out  the  manner  in  which  the 

treasurer  shall  collect  the  taxes  thus  placed  upon  the  du- 
plicate. 

Section  96  reads  as  follows:  ''In  case  any  person  shall 
refuse  or  neglect  to  pay  the  tax  imposed  on  him,  the  county 
treasurer  shall,  after  the  third  Monday  of  March,  levy  the 
same,  together  with  ten  per  centum  damages,  and  the  costs 
and  charges  that  may  accrue,  by  distress  and  sal^  of  the 
goods  and  chattels  of  such  person  who  ought  to  pay  the 
same,  wheresoever  the  same  maybe  found  within  the  county." 
By  section  94,  the  treasurer  is  required  to  attend  in  the 
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several  townships,  between  the  i$th  of  October  and  the  15th 
of  November,  and  after  the  isth  of  November  until  the 
third  Monday  in  March  attend  at  his  office,  at  the  county- 
seat,  for  the  purpose  of  collecting  such  taxes. 

Construing  these  sections  together,  it  is  quite  obvious 
that  the  treasurer  has  no  authority  to  make  a  levy  on  per^ 
sonal  property  for  taxes  before  the  third  Monday  of  March. 
This  construction  is  rendered  quite  certain  by  section  100  of 
said  act,  which  reads  as  follows^  ''  In  case  the  treasurer  shall 
have  cause  to  fear  that  any  person  charged  with  tax  is  about 
to  remove  from  the  county  without  payment  of  his  tax,  he 
may,  at  any  time  before  thb  third  Monday  of  March,  in  like 
manner  levy  such  tax,  costs,  and  charges,  by  distress  and 
sale." 

By  section  96,  the  treasurer  is  prohibited  from  making  a 
levy  until  after  the  third  Monday  of  March,  but  by  section 
100  he  may  make  such  levy  at  any  time  before  the  third 
Monday  of  March  if  he  *'  shall  have  cause  to  fear  that  any 
person  charged  with  tax  is  about  to  remove  from  the  county 
without  payment  of  his  tax."  v 

Who  is  to  determine  whether  the  treasurer  has  cause  to 
fear  that  a  taxpayer  is  about  to  remove  from  the  county 
without  the  payment  of  his  tax?  We  think  it  is  to  be  de- 
termined  by  the  court,  when  the  l^ality  of  the  levy  is  called  in 
question.  When  the  treasurer  makes  a  levy  for  taxes  before 
the  third  Monday  of  March,  he  must  be  prepared  to  show 
that  the  taxpayer,  whose  property  he  has  levied  on,  is  about 
to  leave  the  county  without  the  payment  of  his  tax,  and  if 
he  fails  to  make  such  proof,  his  levy  will  be  held  illegal  and 
void.  It  is  only  on  the  condition  that  the  taxpayer  is  about 
to  remove  without  the  payment  of  his  tax,  that  the  treasurer 
is  authorized  to  make  the  levy  before  the  third  Monday  of 
March. .. 

It  is  not  enou|;h  that  ^e  ticeasumr  entertains  such  a  fear, 
but  he  must  have  cause  to  fear;  and  it  would  not  be  safe  to 
leave  to  the  determination-of  the  treasurer  whether  he  had 
cause  to  entertain  such  fear.    It  would  be  liable  to  great 
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abuse.  Such  a  construction  would  invest  the  treasurer  with 
an  uncontrolled  discretion.  This  is  analogous  to  a  proceed- 
ing for  surety  of  the  peace^  attachment,  or  ne  exeat  In  all 
of  these  cases  the  party  must  satisfy  the  court  or  jury  that 
he  had  cause  to  fear  that  he  was  in  danger  of  personal  vio- 
lence, or  that  the  debtor  was  about  to  abscond  from  the 
State,  under  such  circumstances  as  would  authorize  a  pro- 
ceeding in  attachment  or  ne  exeat  "An  unauthorized  sale  of 
property  by  a  collector  of  taxes  amounts  to  a  conversion, 
and  the  owner  may  maintain  trover  against  him."  2  Hil- 
hard  Torts,  272.  It  was  held  by  this  court,  in  Mason  v. 
Roe^  5  Blackf.  98;  Doe\.  McQuilkin,  8  Blackf.  335;  and  in 
McQuilkin  v.  Doe^  8  Blackf.  581,  that  "a  sale  of  land  for  taxes 
is  not  valid  unless  the  land  was  liable  for  all  the  taxes  for 
which  it  was  sold." 

The  next  inquiry  is,  did  the  proof,  in  the  case  under  con- 
sideration, show  that  the  appellee  had  cause  to  fear  that 
Watkins  was  about  to  leave  the  county  without  the  pay- 
ment of  the  taxes  charged  against  him? 

There  was  no  proof  offered  on  the  subject.  It  was  shown 
by  the  evidence  that  Watkins  was  assessed  for  the  above 
named  years  with  five  thousand  three  hundred  and  seventy- 
five  dollars  worth  of  personal  property,  of  which  one  thou- 
sand seven  hundred  dollars  was  for  household  furniture; 
that  he  resided  in  the  city  during  the  years  above  named; 
that  the  treasurer  made  no  effort  to  collect  such  taxes  by 
levy  and  sale  of  his  property,  except  the  property  in  contro- 
versy ;  that  after  the  levy  and  sale  of  the  property  in  ques- 
tion, Watkins  stored  in  the  city  from  three  to  five  hundred 
dollars'  worth  of  personal  property,  and  that  it  remained  in 
store  for  three  months,  when  he  removed  it;  and  that  during 
all  this  time  the  treasurer  made  no  levy  on  such  property. 

But  it  is  claimed  that  the  taxes  constituted  a  lien  on  the 
property  in  controversy,  from  the  time  the  duplicate  was  de« 
livered  to  the  treasurer.  Conceding  that  such  lien  existed, 
it  cannot  avail  the  appellee,  for  the  reason  that  the  time  had 
not  arrived  for  its  enforcement,  nor  is  it  shown  that  such  a 
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State  of  facts  existed  prior  to  such  time  as  authorized  him 
to  enforce  such  lien  before  the  third  Monday  in  March, 

We  are  of  the  opinion  that  the  appellee  showed  no  valid 
claim  to  the  property  in  controversy,  and  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

M.  C.  Kerr  and  T,  L.  Smithy  for  appellants. 


Knarr  v.  Conway  et  al. 

Practice. — Appeal, — Notice  to  Co- Parties, — ^Where  all  co-parties  do  not  join  in 
an  appeal  to  the  Supreme  Court,  notice  tdxA  be  served  on  those  not  joining, 
and  proof  thereof  must  be  made,  or  the  court  will  dismiss  the  appeal. 

APPEAL  from  the  Ripley  Circuit  Court 

Pettit,  J. — ^This  suit  was  commenced  by  George  Conway, 
Isaac  Conway,  and  Fulvia  Conway  against  Lewis  Freyer, 
Henry  W.  Knarr,  John  H.  Wemike,  and  Catharine  Freyer. 
The  parties  were  not  changed  in  the  court  below,  but  all, 
plaintifis  and  defendants,  remained  in  it  to  final  judgment. 
Knarr  only  appeals. 

Section  551,  2  G.  &  H.  270,  is  as  follows:  ''A  part  of  sev- 
eral co-parties  may  appeal,  but  in  such  case  they  must  serve 
notice  of  the  appeal  upon  all  the  other  co-parties,  and  file  the 
proof  thereof  with  the  clerk  of  the  Supreme  Court.  Unless 
they  appear  and  decline  to  join,  they  shall  be  regarded  as 
having  joined,  and  shall  be  liable  for  their  due  proportion  of 
the  costs.  If  they  decline  to  join,  their  names  may  be 
struck  out,  on  motion,  and  they  shall  not  take  an  appeal 
Vol.  XXXVIL— 17 
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afterwards,  nor  shall  they  derive  any  benefit  from  the  appeal, 
unless  from  the  necessity  of  the  case,  except  persons  under 
legal  disabilities."  No  such  notice  has  been  given,  or  filed 
with  the  clerk  of  this  court,  and  by  a  long  line  of  numer- 
ous decisions  of  this  court,  this  appeal  must  be  dismissed 
as  not  having  been  properly  perfected. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 

6s  Durbin^  for  appellant 

W,  D.  Ward  and  —  Cravens^  for  appellees. 


RiTTENHOUSE  V.  KeMP  £T  AL. 

Principal  and  Surety. — Release, — ^Where  a  surety  on  a  promlssoiy  note,  after 
his  release  from  liability,  by  an  extension  of  time  given  to  the  principal  with- 
out his  consent,  receives  an  indemnity  against  his  liability,  without  the  knowl* 
edge  of  the  holder,  and  subsequently  surrenders  the  same  to  the  principal,  he 
may  still  avail  himself  of  his  discharge. 

Same. — Indemniiy,'^Jietum  of. — ^The  fact  that  the  surety  returned  such  indem- 
nity, without  the  knowledge  of  the  holder  of  the  note,  at  a  date  anterior  to  a 
new  extension  of  time  being  given  without  the  consent  of  the  surety,  does  not 
render  the  latter  liable,  where  the  holder  of  the  note  had  no  information  in 
r^ard  to  the  indemnity  having  been  given  to  the  surety  when  he  extended 
the  time  of  payment 

APPEAL  from  the  Shelby  Circuit  Court. 

Downey,  J. — Suit  by  the  appellant  against  the  appellees 
on  the  following  writing  obligatory: 

"Twelve  months  after  date  we,  or  either  of  us,  promise  to 
pay  Alexander  Rittenhouse,  or  order,  the  sum  of  two  thou- 
sand and  two  hundred  dollars,  for  value  received,  without 
any  relief  from  valuation  or  appraisement  laws  whatever. 

"  David  Kemp,  [seal.] 

"December  iith,  1865.  Jacob  Fox.      [seal.]" 

Fox  answered,  separately,  first,  that  he  was  only  security 
on  the  obligation  for  Kemp,  which  fact  was  known  to  Rit- 
tenhouse, and  that  Rittenhouse,  by  agreement  with  Kemp, 
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in  consideration  of  the  paymeqt,  in  advance,  of  interest  at 
the  rate  of  ten  per  cent,  per  annum,  extended  the  day  of 
payment  three  several  times  without  his  knowledge  or  con- 
sent. The  first  agreement  to  extend  the  time  is  alleged  to 
have  been  made  on  the  15th  day  of  March,  1867,  until  the 
31st  day  of  December,  1867;  the  second  on  the  28th  day  of 
July,  1868,  until  the  ist  day  of  January,  1869;  and  the  third 
on  the  1st  day  of  March,  1869,  for  six  months  from  January 
1st,  1869. 

The  second  paragraph  is  the  same  as  the  first,  except  that 
it  alleges  the  extensions  of  payment,  as  follows:  the  first  on 
the  15th  day  of  March,  1867,  from  December  nth,  1866,  to 
December  nth,  1867;  the  second  on  the  28th  day  of  July, 
1868,  from  December  nth,  1867,  until  December  nth, 
1868;  and  the  third  on  the  ist  day  of  March,  1869,  ^^^m 
December  nth,  1868,  until  December  nth,  1869.  It  is 
sdleged  that  the  sum  of  two  hundred  dollars  was  paid  by 
Kemp  to  Rittenhouse  at  the  date  of  each  agreement,  except 
the  last,  at  which  time  one  hundred  dollars  was  paid,  and  a 
like  sum  agreed  to  be  paid. 

The  plaintiff  met  these  defences  of  Fox  by  pleading,  first, 

the  general  denial;  second,  that  on  the  day  of  May, 

1868,  and  after  Fox  became  a  maker  of  said  note,  Kemp  de- 
livered to  and  deposited  with  Fox,  for  the  purpose  of  indem- 
nifying and  saving  harmless  said  Fox  from  liability  and  loss 
on  account  of  said  note,  and  for  the  purpose  of  paying  off 

the  same,  a  certain  note  dated  the day  of ,  1867, 

and  made  by  William  Aiken  and  others,  by  which  they  prom- 
ised to  pay  to  Hiram  Solomon  five  thousand  dollars  on  or 
before  the  25th  day  of  December,  1868,  which  note  said 
Solomon  assigned  to  Matilda  Kemp,  the  wife  of  said  David 

Kemp,  on  the  day  of  ,  1868,  who  afterward 

handed  said  note  to  said  David  Kemp,  to  be  by  him  depos- 
ited with  said  Fox  as  security,  and  to  indemnify  him  as 
above  stated,  and  that  he,  the  said  Fox,  should  pay  over  the 
proceeds  of  said  note  to  said  plaintiff,  in  satisfaction  of  the 
note  on  which  this  suit  is  brought;  and  that  Kemp  did  so 
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deliver  said  note  to  said  Foy,  who  received  the  same ;  that 
said  note  was,  at  all  times,  fully  sufficient  to  indemnify  said 
Fox  against  the  payment  of  the  note  sued  on,  and  to  pay  off 
and  satisfy  the  same ;  and  that  Fox,  without  the  knowledge 
or  consent  of  the  plaintiff,  on  the  8th  day  of  January,  1869, 
placed  said  note  fai  the  hands  of  said  David  Kemp  for  col-' 
lection,  and  that  he  afterward,  and  before  the  commencement 
of  this  suit,  received  full  payment  of  the  same,  but  that  no 
part  of  the  money  had  been  applied  to  the  payment  of  the 
note  sued  on;  wherefore,  etc. 

A  demurrer  was  filed  to  the  second  paragraph  of  this 
reply  and  sustained,  and  the  point  was  reserved  by  a  proper 
exception. 

Kemp  and  Fox  united  in  an  answer,  alleging  payment,  on 
which  issue  was  taken  by  general  denial. 

There  was  a  trial  by  the  court,  finding  in  favor  of  Fox,  and 
against  Kemp,  motion  by  the  plaintiff  for  a  new  trial  over- 
ruled, and  judgment  on  the  finding. 

But  two  errors  are  properly  assigned ;  first,  the  sustaining 
of  the  demurrer  to  the  second  paragraph  of  the  reply;  and 
second,  the  refusal  to  grant  a  new  trial. 

There  is  no  controversy  as  to  the  sufficiency  of  the  para- 
graphs of  the  answer  of  Fox. 

The  whole  case  resolves  itself  into  the  single  question  as 
to  the  sufficiency  of  the  second  paragraph  of  the  reply.  If 
that  was  sufficient  to  avoid  the  matters  set  up  in  the  answer 
of  Fox,  then  the  judgment  should  be  reversed.  If  not,  it 
should  be  affirmed.    The  note  of  Aiken  and  others  was  the 

■ 

property  of  Mrs.  Kemp,  but  we  shall  assume,  as  we  think 
we  must,  that  she,  notwithstanding  she  was  a  feme  covert, 
could  legally  place  it  in  the  hands  of  her  husband,  so  as  to 
enable  him  to  bind  her,  by  delivering  it  to  Fox  as  security 
or  indemnity  to  him,  as  the  surety  of  her  husband,  and  give 
him  a  valid  right  to  collect  it  from  the  makers,  and  apply 
the  proceeds  according  to  the  agreement 

It  will  be  seen  from  the  dates  given  that  Mrs.  Kemp  did 
tiot  acquire  the  note  of  Aiken  and  others  from  Solomon 
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until  1868,  and  consequently  could  not  have  delivered  the 
same  to  her  husband,  nor  could  he  have  delivered  the  same 
to  Fox,  before  that  time.  Prior  to  this  time,  according  to 
the  allegations  of  the  answer,  and  we  may  as  well  remark, 
according  to  the  evidence  also,  that  is  to  say,  on  the  15  th 
xiay  of  March,  1867,  the  note  having  previously  matured, 
the  contract  was  made  between  Rittenhouse  and  Kemp, 
without  the  knowledge  or  consent  of  Fox,  for  the  first  ex- 
tension of  the  time  of  payment  of  the  note,  and  by  such 
extension  Fox  had  been  discharged  from  liability  on  the 
note.  This  gives  rise  to  the  question,  did  the  receiving  of 
that  note  by  Fox,  after  he  had  been  so  discharged,  revive 
his  liability  to  the  plaintiff,  or  does  it  prevent  him  from  set- 
ting up  the  fact  of  such  extension  in  his  discharge?  j 

It  is  not  doubted  that  a  promise  by  the  security,  after  he  \ 

has  been  thus  discharged,  with  a  knowledge  by  him  of  the 
discharge,  will,  without  any  new  consideration,  revive  his  lia- 
bility.   This  is  established  by  the  following  and  other  author-  j 
.ities:  Fowler  \.  Brooks^  13  N.  H.  240;  Woodman  w,  Eastman,                           i 
10  N.  H.  359;  The  Bank  v.  yohnson^  9  Ala.  621 ;  Thornton  v.                           \ 
Wynn^  12  Wheat,  183;  Creamer  v.  Perry,  17  Pick.  332.    But                           J 
in  this  case,  nothing  is  shown,  except  the  receipt  of  the  col-                           J 
lateral,  a  promise  to  apply  its  proceeds  to  the  payment  of                           S 
the  debt,  and  the  surrender  of  the  collateral  security.    No                           J 
promise  by  Fox  to  Rittenhouse  to  pay  the  debt  is  alleged,                            ; 
and  we  think  none  can  be  implied  merely  from  the  taking  of                           j 
the  note  as  security  under  the  agreement  as  alleged.     If  it 
had  been  alleged  that  Fox  knew  that  the  time  of  payment 
of  the  note  mentioned  in  the  complaint  had  been  extended, 
there  would  have  been  more  reason  for  contending  that  the 
taking  of  the  indemnity  by  him  would  have  made  him  liable. 
Had  he  not  been  already  discharged  before  receiving  the 
security,  and  had  he  still  retained  the  same,  the  authorities 
are  numerous  that  the  giving  of  the  time  would  not  have 
discharged  him.    Moore  \.  Paine,  12  Wend.  123;  Eastman 
v.  Foster,  8  Met.  19;  Chilton  v.  Roblnns,  4  Ala.  223. 

But  in  Fowler  v.  Brooks^  supra,  where,  after  his  discharge, 
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by  extending  the  time  of  payment,  the  security  liad  taken 
from  the  principal  two  colts  and  two  notes  against  a  tliird 
person,  for  which  he  gave  a  receipt  engaging  to  pay  tliat 
amount  on  the  note  in  suit,  and  where  afterward  tliis  re- 
ceipt had  been  g^ven  up  and  a  new  one  given  to  account  for 
the  property  on  his  liabilities  as  surety  for  the  principal,  the 
court  held  that  these  facts  did  not  prevent  the  surety  from 
setting  up  his  discharge  by  the  extension  of  the  time  for  pay- 
ment. Parker,  C.  J.,  who  delivered  the  opinion,  said :  "  But 
the  fact  that  the  surety  takes  security  from  the  principal,  to 
indemnify  him  against  his  liability  on  the  note,  without  any 
communication  with  the  creditor,  is  not  a  renewal  of  his 
promise.  It  is  perfectly  consistent  with  a  determination  to 
avail  himself  of  his  right  to  a  discharge.  It  may  well  be  but 
a  wise  precaution  against  the  contingency  that  he  may  not  be 
able  to  substantiate  his  claim  to  be  exonerated  from  the 
payment  of  the  debt." 

It  is  settled  that  the  securities  held  by  the  surety,  to  in- 
demnify him  against  the  payment  of  the  debt,  are  held  by 
him  in  trust  for  the  payment  of  the  debt,  and  that  the  cred- 
itor may  resort  to  them  for  payment  of  the  debt  Cur;tis  v. 
Tyler^  9  Paige,  431 ;  Green  v.  Dodge ^  6  Ohio,  80;  Eastman  v. 
Foster,  supra. 

In  Wilson  v.  Wheeler,  29  Vermont,  484,  where  the  surety 
received  from  the  payee  the  money  for  which  the  note  was 
given,  and  retained  it  until  one  of  the  principals  gave  him  a 
note  against  a  third  person  for  his  indemnity  in  so  signing, 
and  he  then  pziid  it  over  to  the  principals;  and  they  after- 
ward made  an  agreement  with  the  holder  of  the  note,  by 
which  he  extended  the  time  of  its  payment,  without  the  con- 
sent of  the  surety,  or  of  the  person  whose  indemnity  note  he 
held,  it  was  held  that  neither  the  circumstance  of  the  sure- 
ties having  received  the  money,  nor  his  holding  the  indenmi- 
fying  note,  prevented  his  availing  himself,  as  a  surety,  of  the 
extension  of  the  time  of  payment  as  a  discharge  of  his  lia- 
bility. 

But  it  is  alleged  that  the  note  of  Aiken  and  others  was  re* 
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turned  to  Kemp,  on  the  8th  diy  of  January,  1869,  without 
the  knowledge  or  consent  of  the  plaintiff;  and  the  answer 
alleges  that  the  third  extension  of  the  time  of  payment  took 
place  on  the  ist  day  of  March,  1869,  which  was  at  a  time 
when  Fox  had  no  indemnity  in  his  hands.  The  allegation, 
that  the  note  was  returned  by  Fox  to  Kemp  without  the 
knowledge  or  consent  of  the  plaintiff)  can  add  nothing  to  the 
reply,  inasmuch  as  it  is  not  made  to  appear  that  the  plaintiff 
ever  knew  that  .the  note  was  held  by  Fox  at  anytime.  The 
plaintiff  could  not,  therefore,  have  acted  on  the  supposition 
that  Fox  was  liable  to  him,  although  Kemp  might  become 
insolvent,  on  account  of  his  having  in  his  hands  security  for 
the  payment  of  the  debt,  for  it  does  riot  appear  that  he  knew 
of  the  existence  of  any  such  security.  It  was  not,  there- 
fore, in  this  view  of  the  case,  any  damage  to  the  plaintiff 
that  Fox  returned  the  note  to  Kemp.  Rankin  v.  Wilsey, 
17  Iowa,  463;  Smith  v.  Estate  of  Steele,  25  Vt.  427. 

We  do  not  decide  anything  on  the  question  whether  or  not 
the  plaintiff  could  avail  himself  of  the  promise  made  by  Fox 
when  the  note  was  placed  in  his  hands,  that  he  ''should  pay 
over  the  proceeds  of  said  note  to  said  plaintif!)  in  satisfaction 
of  the  note  on  which  this  suit  is  brought,"  which  is  so  tim- 
idly alleged  in  the  reply.  What  we  do  decide  is,  that  the 
matters  set  up  in  the  reply  do  not  prevent  or  estop  the  de- 
fendant Fox  from  setting  up  his  discharge  by  the  agreements 
to  extend  the  time  of  payment  of  the  note  in  suit,  as  alleged 
in  the  answer. 

There  is  no  good  reason  for  saying  that  the  verdict  was  not 
supported  by  the  evidence.  The  note  on  its  face  provided  for 
the  payment  of  no  interest  The  indorsements  on  the  note 
and  the  parol  evidence  show  the  extensions  of  the  time  of 
payment  as  alleged  in  the  answers  of  Fox,  and  the  payment 
of  the  ten  per  cent,  interest  was  a  sufficient  consideration. 

The  judgment  is  affirmed,  with  costs.* 

Major  &  Major,  for  appellant. 

B.  F.  Davis  and  B.  F.  Love,  for  appellees. 

^Petition  for  a  rebearmg  oyennled. 
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li^ ?  Statute  of  Frauds. — Parol  Promise  to  Answer  for  Debt  of  Another.-^Xj. 

held  a  note  against  S.,  and  J.  held  a  note  and  mortgage  agamst  G.,  and 
it  was  agreed  between  J«  and  H.  that  J.  was  to  surrender  to  G.  the  note  and 
mortgage  and  release  him  from  that  indebtedness,  and  take  from  him  an 
assignment  of  the  note  which  he  held  against  S.,  and  H.  agreed  by  parol  to  pay 
to  J.  the  latter  note.  J.  accordingly  did  release  the  note  and  mortgage  against 
G.  and  took  an  assignment  from  G.  of  the  note  against  S. 

Held,  that  the  contract  was  within  the  statute  of  frauds,  which  requires  a  special 
promise  to  answer  for  the  debt  of  another  to  be  in  writing,  in  order  that  an 
action  may  be  maintained  thereon. 

Contract. — yoint, — Several, — Where  a  mortgage  executed  by  one  of  the  mem- 
bers of  a  partnership  in  his  own  name,  but  for  the  firm,  and  upon  property 
held  in  his  own  name,  but  in  trust  for  the  firm,  contained  this  agreement : 
**  He  ft«;<ftiming  the  payment  of  said  notes,  and  they  being  for  the  purchase- 
money  for  the  above  described  real  estate ;  and  the  mortgagor  expressly  agrees 
to  pay  the  sum  of  money  above  described,"  the  notes  referred  to  having  been 
given  by  another  person,  and  the  partnership  having  purchased  an  interest  in 
the  real  estate,  and  thus  assumed  their  payment ; 

ffeldt  tbat  the  contract  was  the  joint  contract  only  of  all  the  partners,  and  not 
the  several  contract  of  each. 

Pleading. — yoint  Liability. — Former  Recovery* — ^Where  suit  had  been  brought 
upon  the  notes  and  mortgage  against  the  maker  of  the  notes  and  the  mem- 
ber of  the  firm  in  whose  individual  name  the  mortgage  was  executed,  and 
judgment  only  of  foreclosure  taken  against  the  member  of  the  firm  and  a 
personal  judgment  against  the  maker  of  the  notes; 

Held^  that,  as  judgment  on  the  agreement  to  pay  the  notes  might  have  been 
taken  against  the  partner  in  that  action,  the  proceedings  and  judgment  taken 
were  a  bar  to  any  further  suit  against  him  on  the  contract,  and  therefore  a 
bar  to  any  suit  against  his  partners,  who  were  only  liable  jointly  with  him. 

APPEAL  from  the  Cass  Circuit  Court. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  and  Heman  Foster,  and  Jonathan  W.  Steele. 
Issue,  trial  by  the  court,  and  finding  and  judgment  for  the 
plaintiff  as  against  the  appellants,  Crosby  and  Welch,  and 
in  favor  of  the  defendants  Foster  and  Steele.  The  parties 
against  whom  the  plaintiff  obtained  judgment  alone  appeal. 

The  complaint  in  the  cause  was  in  three  paragraphs,  the 
first  of  which  alleges  in  substance,  the  following  &cts:  that 
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in  April,  1864,  the  defendant  Steele  purchased  of  Lawrence 
GInter  certcun  lands  described  and  lying  in  the  counties  of 
Cass  and  Carroll,  in  the  State  of  Indiana,  and  executed  to 
Ginter  his  individual  notes  therefor,  and  took  from  Ginter  a 
title  bond  stipulating  for  a  conveyance  of  the  lands  upon  the 
payment  of  the  notes;  that  afterward  the  defendants  Fos- 
ter, Crosby,  and  Welch,  bought  from  Steele  an  interest  in 
the  said  lands  and  other  property,  with  which  Steele  was 
doing  business,  and  formed  a  partnership  with  him.  under 
the  style  of  J.  W.  Steele  &  Co.,  of  which  Steele  was  the 
active  member;  that  afterward,  the  firm  being  desirous  of 
perfecting  their  title  to  the  land  by  procuring  a  deed  from 
Ginter,  it  was  understood  and  agreed  between  the  plaintiff, 
said  firm,  and  Ginter,  that  three  of  the  notes  thus  executed 
by  Steele  to  Ginter,  which  yet  remained  unpaid,  viz.,  two  for 
three  thousand  dollars  each,  and  one  for  three  thousand 
eight  hundred  dollars,  should  be  assigned  to  the  plaintiff; 
that  the  name  of  the  firm  be  changed  to  Heman  Foster  & 
Co.,  and  that  a  deed  for  the  land  be  made  by  Ginter  to  the 
firm  under  the  name  and  style  of  Heman  Foster  &  Co.,  and 
the  firm  were  to  assume  the  payment  of  said  notes  and  exe- 
cute to  the  plaintiff  a  mortgage  on  the  lands,  to  secure  the 
payment  thereof;  that  in  pursuance  of  the  agreement,  the 
plaintiff  accepted  an  assignment  of  the  notes,  and  Ginter 
executed  a  deed  for  the  lands  to  the  firm,  and  the  firm  exe- 
cuted a  mortgage  to  the  plaintiff  on  the  lands,  to  secure  the 
payment  of  the  notes.  Copies  of  the  notes  and  mortgage 
are  filed.  That  by  some  misunderstanding  or  mistake,  Fos- 
ter, who  had  been  delegated  and  authorized  to  carry  out  the 
arrangement  and  act  on  behalf  of  the  firm,  procured  the  deed 
to  be  made  to  Heman  Foster,  instead  of  Heman  Foster  & 
Co.,  as  had  been  agreed  upon,  and  in  like  manner  he  exe- 
cuted to  the  plaintiff  the  mortgage  in  the  name  of  Heman 
Foster,  corresponding  with  the  deed;  that  Foster  represented 
to  the  plaintif!)  at  the  time  of  the  execution  of  the  mortgage, 
that  he  was  acting  for  the  firm,  and  that  the  lands  had 
been  conveyed  to  him  in  trust  for  the  firm,  to  whom  they 
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belonged,  and  not  to  him  individually;  that  he  executed  the 
mortgage  on  behalf  of  and  as  trustee  for  the  firm,  and  that 
the  obligation  in  the  mortgage  to  assume  the  payment  of 
the  notes  was  the  obligation  of  the  firm,  and  not  his  individ- 
ual obligation;  that  his  inducement  for  accepting  the  obliga- 
tion was  that  it  was  the  obligation  of  the  firm,  being  then 
informed,  and  believing,  that  Foster  was  insolvent,  and  that 
Crosby  was  the  only  responsible  member  of  the  firm ;  that 
afterward  the  firm  consented  that  the  lands  be  held  in  the 
name  of  Heman  Foster,  in  trust  for  the  firm,  and  ratified  and 
acquiesced  in  the  execution  of  the  mortgage,  and  confirmed 
the  same  as  the  act  and  oblig^tipn  of  the  firm,  and  at  difier- 
ent  times  promised  the  plaintiff  to  pay  said  notes ;  that  the 
plaintiff  has  exhausted  his  remedy  against  said  Steele,  and 
there  is  yet  due  and  unpaid  on  said  notes  the  sum  of  five 
thousand  dollars;  wherefore,  etc. 

The  second  paragraph  alleges  the  making  of  the  notes  by 
Steele,  and  their  assignment  to  the  plaintiff;  that  on  August 
14th,  1865,  the  defendants  were  partners,  doing  business 
under  the  firm  name  and  style  of  Heman  Foster  &  Co.,  and 
that  for  a  good  and  valuable  consideration,  and,  in  connection 
with  their  partnership  business,  they  did,  in  writing,  assume 
and  undertake  and  guaranty  the  payment  of  said  notes,  a  copy 
of  which  written  undertaking  is  set  out,  being  the  mortage 
described  in  the  first  paragraph ;  that  said  promise  and  under- 
taking was  signed  by  said  Foster,  in  the  name  of  Heman 
Foster,  instead  of  Heman  Foster  &  Co.,  but  for  and  in  behalf 
of  said  firm,  and  in  connection  with  their  business,  and  as 
their  trustee;  that  Foster  represented  to  the  plaintiff  that  he 
was  the  trustee  of  the  firm,  and  made  said  promise  in  such 
capacity,  and  that  said  obligation  was  the  obligation  of  the  firm, 
and  the  plaintiff  relied  upon  the  representation,  and  had  no 
means  of  knowing  the  contrary;  thatall  the  members  of  the 
firm  acquiesced  in,  and  ratified  said  promise,  and  confirmed 
the  same  as  the  act  of  the  firm,  and  fully  authorized  the  same 
before  its  execution,  and  confirmed  the  same  afterward;  that 
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there  is  still  due  and  unpaid  four  thousand  dollars;  where- 
fore, etc. 

The  third  paragraph  alleges,  that  Steele  was  indebted  to 
Ginter  upon  the  three  notes  described  as  in  the  first  para- 
graph ;  that  Ginter  was  indebted  to  the  plaintiff  in  a  large 
amount  upon  a  certain  promissory  note,  and  a  mortgage  upon 
certain  lands  purchased  of  him  by  Ginter;  that  the  defend* 
ants,  partners,  etc.,  under  the  firm  name  and  style  of  Heman 
Foster  &  Co.,  promised  this  plaintiff  that  if  he  would  accept 
from  said  Ginter,  by  assignment,  said  notes  first  aforesaid,  and 
release  the  said  Ginter  from  his  said  indebtedness  on  said 
note  and  mortgage,  the  said  defendants  would  assume 
and  pay  the  said  notes  given  by  Steele  to  Ginter;  that  in 
accordance  with  said  agreement,  the  plaintiff  did  release  Gin- 
ter from  his  said  indebtedness  and  surrender  and  cancel  said 
note  and  mortgage,  and  accept  from  him  by  assignment  the 
said  Steele  notes,  which  the  defendants  did  assume  and  prom* 
ise  to  pay;  that  the  defendants  have  frequently  since  that 
time  acknowledged  to  the  plaintiff  their  obligation  on  said 
notes  last  named,  and  promised  this  plaintiff  to  pay  the  same 
at  maturity;  that  said  notes  are  past  due,  and  as  to  five 
thousand  dollars  thereof  remain  unpaid;  wherefore,  etc. 

A  copy  of  the  notes  is  made  a  part  of  the  second  and 
third  paragn^hs. 

The  following  is  the  substance  of  the  mortgage  executed 
by  Foster,  and  made  an  exhibit  to  the  first  and  second  par- 
agraphs of  the  complaint: 

"  This  indenture  witnesseth  that  I,  Heman  Foster,  of  Chi- 
cago, Illinois,  mortgage  and  warrant  to  Geoi^e  M.  Jerolo- 
man, of  Cass  county,  Indiana,  the  following  real  estate: 
[description.] 

"To  secure  the  payment  of  three  promissory  notes  [des- 
cription] all  dated  April  26th,  1864,  pa)rable  to  the  order  of 
L.  Ginter,  and  by  him  indorsed  to  said  Jeroloman,  drawing 
interest  at  six  per  cent,  without  relief,  etc.,  which  notes  were 
given  by  J.  W.  Steele  to  said  Ginter  for  the  unpaid  purchase- 
money  of  said  real  estate.    Said  Foster  having  since  their 
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execution  succeeded  said  Steele  in  the  ownership  of  said 
lands,  and  the  deed  being  made  to  him  therefor,  concur- 
rently herewith,  he  assuming  the  payment  of  said  notes,  and 
they  being  for  the  unpaid  balance  of  the  purchase-money  of 
the  above  described  real  estate ;  and  the  mortgagor  expressly 
agrees  to  pay  the  sum  of  money  above  secured,  without 
relief  from  'valuation  or  appraisement  laws,  and  waive  the 
same  upon  foreclosure  hereof.  In  witness  whereof  the 
mortgagor  has  hereunto  set  his  hand  and  seal  this  14th  day 
,of  August,  1865.  Hem  AN  Foster.*'    [seal.] 

The  appellants  demurred  respectively  to  the  first,  second, 
and  third  paragraphs  of  the  complaint,  but  the  demurrers, 
were  overruled,  and  they  excepted. 

The  defendants  filed  a  joint  answer,  as  follows: 
•  "They  say  that  the  identical  mortgage  sued  upon  in  the 
present  suit,  and  which  mortgage  contains  all  the  promise 
ever  made  by  any  member  of  said  firm  to  Jeroloman,  or  on 
their  behalf,  if  such  promise  was  made,  was,  on  the  —  day 
of — ,  1 86-,  sued  on  in  this  court;  Foster  and  Steele  were  made 
parties  thereto,  and  pleaded  to  the  same ;  issues  were  thereupon 
formed;  trial  was  had  and  judgment  rendered;  and  the  plain- 
tiff recovered  a  judgment  of  twelve  thousand  dollars  against 
said  Foster  and  Steele;  a  complete  record  of  which  judgment 
is  filed  herewith,  and  made  a  part  of  this  answer,  including 
the  evidence  given  in  said  cause ;  that  the  said  Jeroloman 
was  fully  advised  at  the  time  of  the  alleged  facts  touching 
the  partnership  of  said  defendants,  and  knew  who  composed 
said  firm  of  H.  Foster  &  Co.,  as  fully  then  as  now.  Never- 
theless, he  did  not  make  Welch  and  Crosby  parties  to  said 
suit,  but  took  judgment  thereupon ;  and  because  said  mort- 
gage,  if  a  firm  mortgage,  is  joint  and  not  several,  the  defend- 
ants say  that  the  same  has  become  merged  in  the  judg- 
ment taken  against  Foster  and  Steele." 

The  complaint  in  the  cause  thus  pleaded  makes  Steele, 
Foster,  and  Ginter  parties,  and  after  stating  the  execution  of 
the  notes  by  Steele  to  Ginter,  and  their  indorsement  to  Jerol- 
oman, the  plaintiff  therein,  alleges,  "that  on  the  14th  day 
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of  August,  18659  the  defendant  Heman  Foster  executed  a 
mortgage  to  the  said  plaintiff)  on  certain  real  estate  described 
ill  said  mortgage,  to  secure  the  pa3mient  of  said  notes,  a  copy 
of  which  mortgage  is  herewith  filed  and  made  a  part  of  this 
complaint/'  the  same  as  is  in  substance  above  set  out.  "  Plain- 
tiff further  says  that  all  of  said  notes  are  due,  and,  together 
with  the  interest,  wholly  unpaid.  He  therefore  demands 
judgment,"  etc. 

The  defendants  in  that  action  appeared  and  answered,  and 
there  was  final  judgment  of  foreclosure  against  Foster  for  a 
little  less  than  twelve  thousand  dollars,  and  a  personal  judg- 
ment against  Steele  for  any  balance  that  might  remain  afler 
exhausting  the  mortgaged  premises. 

A  demurrer  for  the  want  of  sufficient  facts  was  sustained 
to  this  paragraph  of  the  answer,  and  the  defendants  excepted. 

There  were  other  pleadings  filed  by  the  defendants,  but  we 
have  set  out  sufficient  to  develop  the  questions  on  which  the 
cause  must  be  decided. 

We  do  not  understand  from  the  brief  of  counsel  for  the 
appellants  that  any  objection  to  either  the  first  or  second 
paragraph  of  the  copiplaint  is  insisted  upon,  and  therefore 
no  question  as  to  their  sufficiency  will  be  considered. 

In  considering  the  sufficiency  of  the  second  paragraph  of 
the  answer,  above  set  out,  it  becomes  necessary  to  determine 
whether  the  third  paragraph  of  the  complaint  is  good;  be- 
cause if  the  paragraph'of  the  answer  be  good  as  to  the  first 
and  second  paragraphs  of  the  complaint,  the  demurrer  thereto 
should  have  been  overruled  if  the  other  paragraph  of  the 
complaint  be  bad^  The  paragraph  of  the  answer  in  question 
was  pleaded  to  the  entire  complaint.  If  it  sufficiently  an- 
swered all  the  good  paragraphs  of  the  complaint,  it  was  itself 
sufficient 

The  promise  alleged  in  the  third  paragraph  of  the  com- 
plaint must  be  taken  to  have  been  made  by  parol,  since  if  it 
were  in  writing,  the  code  requires  the  original  or  a  copy  ofj 
the  writing  to  be  set  out.    Harper  v.  Miiler,  27  Ind.  277. 

The  case  made  by  the  third  paragraph  of  the  complaint  is. 
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in  brief,  as  follows:  Ginter  held  three  notes  against  Steele, 
and  the  plaintiff  held  a  note  and  mortgage  against  Ginter. 
It  was  agreed  between  the  plaintiff  and  defendants  that  the 
plaintiff  was  to  surrender  to  Ginter  the  note  and  mortgage 
which  he  held  against  him  and  release  him  from  said  indebt- 
edness, and  take  from  him  an  assignment  of  the  notes  which 
he  held  against  Steele,  and  the  defendants  were  to  pay  to  the 
plaintiff  the  latter  notes. 

The  plaintiff  accordingly  did  release  his  note  and  mort- 
gage against  Ginter,  and  took  an  assignment  from  Ginter  of 
the  notes  against  Steele. 

The  question  arises  whether  the  contract  is  not  within  the 
statute  of  frauds,  which  requires  any  special  promise  to  answer 
for  the  debt  of  another  to  be  in  writing,  etc.,  in  order  that 
an  action  may  be  maintained  thereon. 

It  will  be  seen  that  by  the  arrangement  the  original  debt 
of  Steele  was  not  cancelled.  On  the  contrary,  it  was  contin- 
ued in  full  force  and  the  plaintiff  took  to  himself  an  assign- 
ment of  the  notes  against  him. 

Where  the  new  contract  leaves  the  original  debt,  which  the 
defendant  promises  to  pay,  in  full  force,  the  promise  is,  as  a 
general  rule,  held  to  be  collateral  and  within  the  statute  of 
frauds. 

We  quote  the  following  passage  from  a  clear  and  accurate 
writer,  bearing  on  this  subject :  "  But  it  was  at  one  time 
thought  that  a  verbal  promise,  even  to  answer  for  the  debt 
of  another  for  which  that  other  remained  liable,  might  be 
available  if  founded  on  an  entirely  new  consideration  confer- 
ring a  distinct  benefit  upon  the  party  making  such  promise. 
This  idea  is,  however,  confuted  by  Serjt.  Williams  in  his 
elaborate  note  to  the  case  of  Forth  v.  Stanton,  The  rule  there 
laid  down  by  him,  which  has  ever  since  been  approved  of,  is, 
that  the  only  test  and  criterion  by  which  to  determine  whether 
the  promise  needs  to  be  in  writing,  is  the  question  whether 
it  is  or  is  not  a  promise  to  answer  for  a  debt,  default,  or  mis- 
carriage of  another,  for  which  that  other  continues  liable.  If 
it  be  so,  it  must  be  reduced  into  writing;  nor  can  the  consid- 
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eration  in  any  case  be  of  importance,  except  in  such  cases  as 
Goodman  v.  CJiase^  in  which  the  consideration  to  the  person 
giving  the  promise  is  something  which  extinguishes  the  orig- 
inal debtor's  liability."  Smith  Con.  92.  Another  element- 
ary writer  states  the  law,  in  this  respect,  more  briefly,  as 
follows :  ''  In  these  cases  the  plaintiff  must  so  shape  his  case, 
as  not  to  show  or  admit  in  his  declaration,  or  upon  the  face 
of  the  pleadings,  that  there  is  a  principal  debtor  liable,  and 
that  the  promise  of  the  defendant  is  a  promise  to  pay  that 
debt."    Addison  Con.  60. 

This  doctrine  is  believed  to  be  in  accordance  witli  the  great 
weight  of  English  and  American  authorities.  Tomlinson  v. 
Gell,  6  Adol.  &  E.  564;  Green  v.  CressweU^  10  .Adol.  &  E. 
453;  Andrews  v.  Smith,  2  Cromp.,  M.  &  R.  626;  MaUory  v. 
Gillette  21  N.  Y.  412;  FtUlam  v.  Adams,  37  Vt.  ^91;  Cur- 
tis v.  Browny  5  Cush.  488;  Ellison  v.  Wisekart,  29  Ind.  32. 

We  are  quite  well  aware  that  there  is  some  diversity  in 
the  decisions  upon  this  point,  but  the  general  doctrine  is 
undoubtedly  as  above  stated.  There  are  some  cases  that 
seem  to  stand  on  ground  peculiar  to  themselves,  where  a 
parol  promise  to  answer  for  the  debt  of  another  has  been 
held  binding,  although  the  original  debt  was  not  extin- 
guished by  the  new  agreement 

It  was  said  in  the  case  of  FuUam  v.  Adams,  supra,  which 
was  a  very  thoroughly  considered  case,  that  the  court  be- 
lieved it  would  ''be  found  that  in  all  the  cases  now  regarded 
as  sound,  where  it  has  been  held  that  a  parol  promise  to  pay 
the  debt  of  another  is  binding,  the  promissor  held  in  his 
hands  funds,  securities,  or  property  of  the  debtor,  devoted 
to  the  payment  of  the  debt,  and  his  promise  to  pay  attaches 
upon  his  obligation  or  duty  growing  out  of  the  receipt  of 
such  funds." 

In  the  case  of  Curtis  v.  Brown,  supra,  the  court  say: 
"  When,  by  the  new  promise,  the  old  debt  is  extinguished, 
the  promise  is  not  within  the  statute;  it  is  not  then  a 
promise  to  pay  the  debt  of  another,  which  has  accrued, 
but  it    is  an    original  contract,   on    good   consideration, 
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and  need  not  be  in  writing.  But  where  the  original  debt 
still  subsists,  and  where  the  plaintiff  has  relinquished  no 
interest  or  advantage  which  has  inured  to  the  benefit  of 
the  defendant,  it  is  not  an  original  contract,  but  a  contract 
to  pay  another's  debt,  and  must  be  in  writing." 

There  is  nothing  in  the  allegations,  in  the  paragraph  of 
the  complaint  under  consideration,  that  takes  the  case  out  of 
the  general  rule  above  stated. 

This  paragraph  is  spoken  of  by  the  counsel  for  the  appellee 
as  setting  up  a  novation.  The  pleading  falls  short  of  this, 
for  the  original  debt  was  not  extinguished  by  the  new  agree- 
ment. The  extinguishment  of  the  original  debt  is  one  of 
the  essentials  of  a  novation.  "By  the  civil  law,  a  novation 
arose  when  a  new  contract  was  entered  into  with  intent  to 
dissolve  a  former  engagement,  or  a  new  debt  was  substi- 
tuted for  an  old  one.  The  old  contract  or  debt  was  held  to 
be  extinguished  by  the  new  one  contracted  in  its  stead, 
.whence  a  novation  was  included  by  the  civilians  amongst 
the  different  modes  in  which  obligations  were  extinguished 
and  discharged.  'A  novation  may  take  place,'  observes 
Pothier,  'by  the  intervention  of  a  new  creditor,  where  a 
debtor,  for  the  purpose  of  being  discharged  from  liability  to 
his  original  creditor,  by  the  order  of  that  creditor,  contracts 
a  new  obligation  in  fiivor  of  a  new  creditor.*  A  second  kind 
of  novation,  observes  Pothier,  takes  place  by  the  interven- 
tion of  a  new  debtor,  where  another  person  becomes  debtor 
in  my  stead,  and  is  accepted  by  the  creditor,  who  discharges 
me  from  the  original  debt  This  kind  bf  novation  is  called 
expromission.  The  old^debt  is  here  extinguished  by  the  new 
one  contracted  in  its  stead;  for  which  reason  a  novation  is 
included  amongst  the  different  modes  in  whidrobUgations 
are  discharged."    Addison  Con.  8i6. 

We  must  hold  that  the  third  paragraph  of  the  complaint 
was  bad,  as  setting  up  a  parol  contract  within  the  statute  of 
frauds;  and,  therefore,  that  the  demurrer  thereto  should  have 
been  sustained. 
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We  proceed  now  to  consider  whether  the  second  para- 
graph, of  the  answer  was  sufficient  in  bar  of  the  first  and 
second  paragraphs  of  the  complaint. 

The  first  and  second  paragraphs  of  the  complaint  Count 
upon  the  mortgage  executed  by  Heman  Foster.  They  ias- 
sume  that  the  contract  contained  in  the  mortgage,  and  ex- 
pressed by  the  words,  **he  assuming  the  payment  of  said 
notes,  and  they  being  for  the  purchase-money,  being  the 
unpaid  balance  of  the  purchase-money  for  the  above  de- 
scribed real  estate;  and  the  mortgagor  expressly  agrees  to 
pay  the  sum  of  money  above  described,  without  relief  from 
valuation  or  appraisement  laws,  and  waive  the  same  on  fore- 
closure hereoY,"  is  the  contract  of  all  the  partners,  and  not  the 
contract  of  Foster  merely.  The  appellants  insist  that,  if  the 
contract  be  regarded  as  the  contract  of  all  the  partners,  still 
it  is  the  joint  contract  of  the  partners,  and  not  the  several 
contract  of  each ;  and,  hence,  that  any  judgment  that  would 
bar  a  suit  thereon  as  against  any  one,  would  bar  it  as  to  all. 
It  seems  to  be  conceded  by  the  appellants  that,  under  the 
circumstances  alleged  in  the  first  and  second  paragraphs  of 
the  complaint,  all  the  partners  are  bound  by  the  contract 
thus  entered  into  nominally  by  Foster,  and  this  proposition 
we  shall  take  for  granted.  If  the  contract  is  to  be  held  as 
the  contract  of  all  the  partners,  it  must  be  so  held  on  the 
ground  that  it  is  to  be  read  as  if  Foster  had  contracted  ex- 
pressly for  himself  and  partners,  or  on  the  gjround  that  his 
partners  would,  on  general  principles  of  law,  be  liable  with 
him  on  the  contract 

In  either  view  we  think  the  contract  joint,  and  not  joint 
and  several.  In  other  words,  if  tiie  partners,  other  than 
Foster,  are  bound  by  the  contract,  they  are  bound  as 
joint  contractors  with  him,  and  not  as  several  contractors, 
each  on  behalf  of  himself  alone.  If  the  contract  is  to  be 
read,  in  view  of  the  circumstances,  as  if  Foster  had,  in  terms, 
contracted  for  himself  and  partners,  the  case  Ex  parte  Buck- 
ley in  re  Clarke,  14  M.  &  W.  469,  is  in  point,  that  the  con- 
VoL.  XXXVIL— 18 
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tract  was  joint  only,  and  not  joint  and  several.    See,  also, 
Doty  V.  Bates^  1 1  Johns.  544. 

The  contract,  it  will  be  seen,  is  in  the  name  of  Foster 
only,  and  is  signed  by  him  alone;  and  if  the  partners  were 
ail  IxHiad  thereby,  on  general  principles,  as  applied  to  the 
£icts  stated,  we  think  it  follows,  on  general  principles,  that 
they  were  only  bound  jointly  with  Foster,  and  not  as  sev- 
eral contractors. 

"  Wherever  an  obligation  is  undertaken  by  two  or  more, 
or  a  right  given  to  two  or  more,  it  is  the  general  presump- 
tion of  law  that  it  is  a  joint  obligation  or  right.  Words 
of  express  joinder  are  not  necessary  for  this  purpose;  but, 
on  the  other  hand,  there  should  be  words  of  severance,  in 
order  to  produce  a  several  responsibility,  or,  a  several  right" 
I  Parsons  Con.  11. 

It  is  sometimes  said  that  contracts  of  partners  are  joint 
and  several.  This,  in  the  broad  terms  which  would  include  all 
contracts,  is  a  mistaken  view  of  the  law.  They  may,  like 
any  other  contract,  be  so  framed  as  to  be  joint  and  several. 
A  recent  writer  on  partnership  says:  "A  partner  who  enters 
into  a  contract  on  behalf  of  his  firm,  is  not  liable  on  that 
contract  except  as  one  of  the  firm;  in  other  words,  the  con- 
tract is  not  binding  on  him  separately,  but  only  on  him  and 
his  co-partners  jointly.  One  partner  may  render  himself 
separately  liable  by  holding  himself  out  as  the  only  mem- 
htt  of  the  firm,  or  by  so  framing  the  contract  as  to  bind 
himself  not  only  as  belonging  to  the  firm,  but  independently 
of  his  connection  with  it;  but  unless  there  are  some  special 
circumstances  of  this  sort,  a  contract  which  is  binding  on 
the  firm  is  at  law  binding  on  all  the  partners  jointly  and 
on  none  of  them  severally."     i  Lindley.  Part  369. 

Whatever  inference  to  the  contrary  may  be  drawn  from 
the  case  of  Sheehy  v.  Mandeville^  6  Cranch,  253,  has  lost  its 
force,  inasmuch  as  the  case  has  been  recently  overruled  by 
the  court  in  which  it  was  decided.  Mason  v.  Eldred,  6  Wal. 
231.  In  the  case  last  cited,  the  court  say,  amongst  other 
thiqgs,  that'^'the  laqgucige  of  Lord  Mansfield,  in  giving 
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the  judgment  of  the  king's  bench  in  Rice  v.  Shae,  Burr. 
2,611,  'that  all  contracts  with  partners  are  joint  and  several, 
and  every  partner  is  liable  to  pay  the  whole/  must  be  read 
in  connection  with  the  facts  of  the  case,  and  when  thus  read 
does  not  warrant  the  conclusion  that  the  court  intended  to 
hold  a  co-partnership  contract  the  several  contract  of  each 
co-partner,  as  well  as  the  joint  contract  of  all  the  co-part- 
ners, in  the  sense  in  which  these  term§  are  understood  by 
the  plaintiff's  counsel,  but  only  that  the  obligation  of  each 
co-partner  was  so  for  several,  that  in  a  suit  against  him 
judgment  would  pass  for  the  whole  demand,  if  the  non- 
joinder of  his  co-partners  was  not  pleaded  in  abatement. 
The  plea  itself,  which,  as  the  court  decided,  must  be  inter- 
posed in  such  cases,  is  inconsistent  with  the  hypothesis  of  a 
several  liability." 

The  contract  being  joint  only,  if  obligatory  upon  all 
the  partners,  it  follows  that  a  judgment  rendered  thereon 
against  Foster,  which  will  bar  a  further  action  thereon  as 
against  him,  will  also  bar  such  further  action  as  against  the 
other  parties. 

The  authorities  upon  this  point  are  now  quite  numerous, 
but  we  deem  it  unnecessary  to  refer  to  them  further  than  to 
quote  the  following  passage  from  the  opinion  of  the  court 
in  the  case  of  Mason  v.  Eldred,  supra.  The  court  say:  "  The 
general  doctrine  maintained  in  England  and  the  United 
States  may  be  briefly  stated.  A  judgment  against  one  upon 
a  joint  contract  of  several  persons,  bars  an  action  against 
the  others,  though  the  latter  were  .dormant  partners  of  the 
defendant  in  the  original  action,  ^and  this  fact  was  unknown 
to  the  plaintiff  when  that  action  was  commenced.  When  the 
contract  is  joint,  and  not  joint  and  several,  the  entire  cause 
of  action  is  merged  in  the  judgment  The  joint  liability  of 
the  parties  not  sued  with  those  against  whom  the  judgment 
is  recovered  being  extinguished,  their  entire  liability  is  gone. 
They  cannot  be  sued  s*arately,  for  they  have  incurred  no 
several  obligation;  they  cannot  be  sued  jointly  with  the 
others,  because  judgment  has  been  already  recovered  against 
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the  latter,  who  would  otherwise  be  subjected  to  two  suits  for 
the  same  cause.*' 

Was  the  suit,  pleaded  in  the  answer  in  question,  by  the 
plaintiff  against  Steele  and  Foster,  a  bar  to  any  further  action 
against  them,  or  either  of  them,  on  the  mortgage?  If  so, 
it  is  a  bar  to  any  action  thereon  against  all  or  any  of  the 
partners  who  are  assumed  to  have  been  bound  by  the  con- 
tract contained  therein. 

The  judgment  taken  in  that  action  was  simply  for  a  fore- 
closure as  against  Foster,  and  a  personal  judgment  was  taken 
against  Steele  for  any  residue  after  exhausting  the  mortgaged 
premises.  We  suppose  the  personal  judgment  against  Steele 
was  based  on  the  ground  that  he  was  liable  as  the  maker  of 
the  notes,  and  not  upon  any  supposed  liability  on  the  con- 
tract contained  in  the  mortgage. 

But  the  complaint  was  abundantly  sufficient,  in  that  action, 
to  have  authorized  a  personal  judgment,  against  Foster  on 
the  contract  contained  in  the  mortgage  to  pay  the  money. 
The  law  authorized  such  personal  judgment  in  connection 
with  the  judgment  of  foreclosure.    Sec.  634,  2  G.  &  H.  294- 

Having  thus  sued  upon  the  mortgage  and  taken  the  judg- 
ment of  foreclosure,  can  the  plaintiff  now  bring  an  action  on 
the  agreement  to  pay  the  money,  contained  in  the  mortgage? 
In  other  words,  can  he  split  up  his  causes  of  action  and  bring 
two  suits  upon  the  same  instrument  and  for  the  same  breach? 

We  have  seen  that  under  the  pleadings  in  the  suit  of  the 
plaintiff  against  Steele  and  Foster,  the  plaintiff  might  have 
taken  judgment  against  Foster  on  the  agreement  contained 
in  the  mortgage.  In  the  case  of  Fiscltli  v.  Fischli^  i  Blackf. 
360,  it  is  said  that  "whenever  a  matter  is  adjudicated,  and 
finally  determined,  by  a  competent  tribunal,  it  is  considered 
as  forever  at  rest.  This  is  a  principle  upon  which  the  repose 
of  society  materially  depends ;  and  it  therefore  prevails,  with 
very  few  exceptions,  throughout  the  civilized  world.  This 
principle  not  only  embraces  what  ^tually  was  determined, 
but  also  extends  to  every  other  matter  which  the  parties 
might  have  litigated  in  the  case." 
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In  the  more  recent  case  of  Embury  v.  Cannery  3  N.  Y. 
51 1,  where  many  authorities  are  collected,  the  court  hold 
the  following  language:  "That  the  judgment  or  decree  of 
a  court  possessing  competent  jurisdiction,  is,  as  a  general 
rule,  final  not  only  as  to  the  subject-matter  thereby  actually 
determined,  but  as  to  every  other  matter  which  the  parties 
might  litigate  in  the  cause,  and  which  they  might  have  had 
decided,  can  admit  of  no  doubt"  See,  also,  Duncan  v.  Hoi- 
comb,  26  Ind.  378. 

But,  independently  of  the  above  proposition,  we  think  it 
quite  clear  that  a  party  cannot  thus  split  up  his  cause  of 
action,  and  bring  two  suits  upon  the  same  instrument,  where 
the  entire  remedy  could  have  been  had  in  the  first  suit  This 
proposition  was  thoroughly  considered  in  the  case  of  Secor 
v.  SturgiSy  16  N.  Y.  548.  We  quote  the  following  passages 
from  the  opinion  of  the  court  in  that  case :  "  The  principle  is 
settled  beyond  dispute  that  a  judgment  concludes  the  rights  of 
the  parties  in  respect  to  the  cause  of  action  stated  in  the 
pleadings  on  which  it  is  rendered,  whether  the  suit  embraces 
the  whole  or  only  part  of  the  demand  constituting  the  cause 
of  action.  It  results  from  this  principle,  and  the  rule  is  fully 
established,  that  an  entire  claim,  arising  either  upon  a  con- 
tract or  from  a  wrong,  caimot  be  divided  and  made  the  sub- 
ject of  seveml  suits;  and  if  several  suits  be  brought  for  dif- 
ferent parts  of  such  a  claim,  the  pendency  of  the  first  may  be 
pleaded  in  abatement  of  the  others,  and  a  judgment  upon 
the  merits  in  either  will  be  available  as  a  bar  in  the  other 
suits.  CowEN,  J.,  who  delivered  the  opinion  of  the  court " 
(in  a  case  cited),  "reviews  and  comments  upon  many  of  the 
cases,  after  which  he  makes  the  following  observations:  'I 
admit  that  the  rule  does  not  extend  to  several  and  distinct 
trespasses  or  other  wrongs,  nor,  as  we  have  seen,  to  distinct 
contracts.  It  goes  against  several  actions  for  the  same  wrong, 
and  against  several  actions  on  the  same  contract'  The  true 
distinction  between  deniands  or  rights  of  action  which  are 
single  and  entire,  and  those  which  are  several  and  distinct  is, 
that  the  fonher  immediately  arise  out  of  one  and  the  &ame 
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act  or  contract,  and  the  latter  out  of  different  acts  or  con- 
tracts. Perhaps  as  simple  and  safe  a  test  as  the  subject 
admits  of,  by  which  to  determine  whether  a  case  belongs  to 
one  class  or  the  other,  is  by  inquiring  whether  it  rests  upon 
one  or  several  acts  or  agreements.  In  the  case  of  torts,  each 
trespass,  or  conversion,  or  fraud,  gives  a  right  of  action,  and 
but  a  single  one,  however  numerous  the  items  of  wrong  or 
damage  may  be ;  in  respect  to  contracts,  express  or  implied, 
each  contract  affords  one  and  only  one  cause  of  action. 
The  case  of  a  contract  containing  several  stipulations,  to  be 
performed  at  different  times  is  no  exception;  although  as 
action  may  be  maintained  upon  each  stipulation  as  it  is 
broken,  before  the  time  for  the  performance  of  the  others^ 
the  ground  of  action  is  the  stipulation  which  is  in  the  nature 
of  a  several  contract.  Where  there  is  an  account  for  goods 
sold,  or  labor  performed,  where  money  has  been  lent  to  or 
paid  for  the  use  of  a  party  at  different  times,  or  several  items 
of  claim  spring  in  any  way  from  contract,  whether  one  only 
or  separate  rights  of  action  exist,  will,  in  each  case,  depend 
upon  whether  the  case  is  covered  by  one  or  by  separate  con- 
tracts." 

The  mortgage  in  question  was  an  entire  contract,  stipula- 
ting for  the  payment  of  the  money,  and  pledging  the  lands 
therefor.  The  plaintiff  having  brought  suit  on  the  mortgage, 
and  taken  judgment  of  foreclosure  only,  when  he  might  have 
taken  a  personal  judgment  for  the  residue  afler  exhausting 
the  mortgaged  premises,  it  is  clear,  under  the  authorities, 
that  he  cannot  now  maintain  another  action  to  recover  a 
personal  judgment  for  such  residue.  Had  the  stipulation  to 
pay  the  money  been  contained  in  a  separate  instrument,  so 
that  there  would  have  been  more  than  one  contract,  a  very 
different  question  would  have  been  presented. 

It  follows  that  the  facts  set  up  in  the  second  paragraph  of 
the  answer,  as  above  set  out,  were  a  good  hds  to  the  first  and 
second  paragraphs  of  the  complaint,  and  that  the  demur- 
rer to  that  paragraph  of  the  answer  should  have  been  over- 
ruled. 
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The  judgment  below  is  reversed,  with  costs. 
D.  P.  Baldwin^  for  appellants. 

W.   Z.   Stuart,  S.    T.   McConnell,  and  M.   Winfield,  for 
appellee. 


COWLES  ET   AL.  Z'.   CULLEN. 

APPEAL  from  the  Cass  Circuit  Court. 

DowNEV,  J. — Suit  by  the  appellants  against  the  appellee, 
issue,  tria!,  verdict  for  the  plaintifis,  motion  for  a  new  trial 
made  by  the  plaintiiis  overruled,  and  judgment. 

The  only  error  assigned  relates  to  the  refusal  to  grant  a 
new  trial.  The  evidence  is  not  in  the  record.  Certain  affi- 
davits used  in  support  of  the  motion  for  a  new  trial  are  copied 
into  the  record  by  the  clerk,  but  they  are  not  made  part  of 
the  record  by  a  bill  of  exceptions.  The  instructions  referred 
to  in  the  motion  for  a  new  trial  are  not  in  the  record.  There 
is  really  no  question  in  the  record  for  our  decision. 

The  judgment  is  affirmed, with  costs. 

D.  P.  Baldwin,  for  appellants. 


Heller,  Receiver,  v.  Crawford.  tS^S 


Evidence. — Afpeal,-^  justice  of  the  Peace, — In  a  suit  on  a  premium  note 
given  for  a  policy  of  insurance,  evidence  of  the  want  of  consideration  may 
be  given  under  the  denial  put  in  by  the  statute,  on  trial  in  the  court  of  com- 
mon pleas,  on  an  appeal  from  a  justice  of  the  peace. 

SMSX^-^-Declarations  of  Agent, — ^In  such  action,  the  declarations  of  the  agent, 
made  at  the  time  of  making  the  contract,  and  relating  thereto,  are  admissible 
in  evidence  against  the  insurance  company. 

SlTNDAY. — Omtractf^K  contract  of  insurance  made  on  Sunday,  and  not  subse- 
quently ratified,  is  void. 

APPEAL  from  the  Hendricks  Common  Pleas. 
Bdsrirk,  J. — ^This  was  an  action  by  the  appellant  against 
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the  appellee,  on  a  premium  note,  made  payable  to  the  Far- 
mers' Insurance  Company.  The  action  originated  before  a 
justice  of  the  peace.  The  case  was  tried  before  the  justice 
and  in  the  common  pleas,  upon  the  denial  put  in  by  tixe 
statute.  There  was  a  finding  in  both  courts  for  the  appellee. 
A  motion  for  a  new  trial  was  overruled,  and  an  exception  taken. 

The  only  error  assigned,  that  we  can  consider,  is  based 
upon  the  refusal  of  the  court  to  grant  a  new  trial.  All  the 
other  errors  assigned  were  reasons  for  a  new  trial. 

It  is  claimed  that  the  court  admitted  over  the  objection  and 
exception  of  the  appellant  incompetent  evidence.  The  evi- 
dence objected  to  was  as  follows : 

The  appellee  was  examined  as  a  witness  on  his  own  behalf. 
He  was  asked  to  "  state  what  the  agent  represented  to  you 
when  you  signed  the  notes?" 

This  question  was  objected  to  on  the  grounds,  first,  that  the 
answer  would  go  to  contradict  the  written  instrument;  sec- 
ond, that  no  pleadings  are  on  file  in  this  court  in  answer  to 
plaintiff's  complaint;  third,  that  no  s^ent  is  shown  by  the 
evidence  to  have  been  authorized  to  act  for  the  company. 

There  is  nothing  in  the  first  objection.  The  evidence  was 
admissible  to  prove  the  want  or  failure  of  consideration,  or 
to  show  what  was  the  real  consideration,  or  that  the  execu- 
tion of  the  note  had  been  obtained  by  fraud.  S/tirts  v.  Iratts, 
37  Ind.  98. 

The  second  objection  is  answered  by  sec.  34  of  the  Jus- 
tice's Act,  2  G.  &  H.  585,  which  provides  that  "all  matter 
of  defence,  except  the  statute  of  limitations,  set-ofi^  and  mat- 
ter in  abatement  may  be  given  in  evidence  without  plea;  mat- 
ter in  abatement  must  be  pleaded  under  oath;  provided,  that 
the  execution  of  a  written  instrument,  or  any  assignment 
thereof,  sued  on,  shall  not  be  denied,  except  by  special  plea, 
verified  by  affidavit" 

It  is  provided  by  sec.  67  of  said  act,  2  G.  &  H.  S96,  that 
a  cause  on  appeal  shall  be  tried  under  the  same  rules  and  regu- 
lations prescribed  for  trials  before  justices. 

An  issue  good  before  a  justice  of  the  peace  is  good  in  the 
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circuit  or  common  pleas,  on  appeal.  Monday  v.  Uffer,  15 
Ind.  447;  Button  v.  Lent,  10  Ind.  365;  CJtapmanw.  Clevinger, 
10  Ind.  23;  Kinch  v.  Weatherall,  2  Ind.  226;  Weikely.  Pro- 
bascOy  7  Ind.  690;  Wire  v.  Heaston,  5  Ind.  539. 

The  third  objection,  if  sustained,  would  prove  too  much. 
If  there  was  no  agent  authorized  to  act  for  the  company,  we 
are  unable  to  see  how  any  valid  contract  could  have  been 
made.  The  declarations  of  an  agent  while  engaged  in  the 
transaction  of  the  business  of  the  principal  and  relating  thereto 
are  admissible  in  evidence.    Hays  v.  Hynds,  28  Ind  531. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  admitting  such  evidence. 

The  next  question  presented  for  our  decision  is,  whether 
the  finding  of  the  court  was  contrary  to  evidence. 

The  principal  defence  to  the  action  was  that  the  contract 
was  made  on  Sunday.  The  evidence  conclusively  shows 
that  the  appellee  signed  the  application,  and  executed  the 
notes  on  Sunday.  The  parties  knew  that  it  was  Sunday,  and 
to  avoid  the  illegality  of  the  transaction  post-dated  the  ap- 
plication and  the  notes  some  two  or  three  days.  There  was 
no  evidence  tending  to  show  that  there  was  a  subsequent  rat- 
ification of  the  contract. 

The  contract  was  illegal,  and,  in  our  opinion,  the  court  com- 
mitted no  error  in  overruling  the  motion  for  a  new  trial. 

Tlie  judgment  is  affirmed,  with  costs. 

P.  W.  BartAolomew,  for  appellant 

L.  M.  Campbell^  for  appellee. 
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ST^l 


TRAcnc&.'-^Amindment  of  Record, — K  record  cannot  be  amended  or  defects       r^  ^ 
supplied  in  the  Snpieme  Cotut  by  affidavit.  'i4o   I60 

Sahe^— /^Amirrvr. — A  demurrer  to  an  answer  for  want  of  sufficient  facts  tests 
the  sufficiency  of  the  complaint 

Same. —  WHUen  Instrument, — Exhihit, — Jw^eni. — In  a  suit  on  a  judgment. 
It  is  not  necessary  to  make  a  copy  of  the  judgment  an  ezhibtt  to  the  com- 
plaint 
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Attachment. — Issue  Beiioeen  Attacking  Creditors, — ^An  attacfaing  creditor  may 
contest  the  claim  of  other  attaching  creditors,  where  the  defendant  does  not 
appear  and  defend. 

Judgment. — Presumption  of  Defendant's  Appearance. — In  a  suit  upon  a  judg- 
ment for  alimony  in  a  divorce  proceeding,  the  appearance  of  the  judgment 
defendant  in  said  proceeding  for  a  divorce  will  be  presumed  until  the  con- 
trary appear. 

APPEAL  from  the  Henry  Circuit  Court 

Downey,  J. — Certain  of  the  appellees  sued  William  L}^e, 
and  attached  his  property,  he  being  a  non-resident  of  the 
State.  The  appellant  filed  a  claim  under  this  attachment; 
being  a  judgment  in  her  favor  for  alimony,  in  a  divorce  case, 
against  her  husband,  the  said  William  Ls^tle.  She  did  not 
file  any  transcript  of  the  record  in  the  case  for  divorce  and  ali- 
mony, with  her  complaint,  but  her  complaint  was  held  good 
on  demurrer.  The  attaching  creditors  answered  that  no 
notice  of  the  suit  for  divorce  and  alimony  Was  given  to  the 
defendant^therein,  other  than  *'  by  publication  upon  affidavit 
made  by  her  that  said  William  Lytle  was  a  non-resident  of  the 
State  of  Indiana."  Mrs.  Lytle  demurred  to  this  answer,  and 
her  demurrer  was  overruled,  and  the  answer  held  a  bar  to 
her  claim.  Refusing  to  reply  to  the  answer,  judgment  was 
rendered  against  her,  from  which  she  appeals,  and  assigns  for 
error  that  the  court  improperly  overruled  the  demurrer  to 
the  answer. 

It  IS  attempted  by  affidavit,  in  this  court,  to  show  that  a 
copy  of  the  judgment  in  the  divorce  and  alimony  case  was 
filed  with  the  complaint,  but  we  think  the  record  cannot  be 
corrected,  or  defects  in  it  supplied,  in  this  court,  in  this  man- 
ner. If  such  practice  could  be  allowed,  we  could  not  find 
from  the  affidavit  that  the  copy  was  filed,  for  it  does  not  state 
that  fact  In  order  that  the  court  may  know  that  a  written 
instrument  or  copy  is  filed  with  the  pleading,  as  constituting 
the  foundation  thereof,  it  should  be  identified  by  reference  to 
it  and  making  it  an  exhibit  The  Peoria,  etc.,  Co,  v.  Wal- 
ser,  22  Ind.  73. 

The  sufficiency  of  the  complaint  in  this  case  is  brought  in 
question  by  the  demurrer  to  the  answer;  for  if  the  complaint 
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was  bad,  the  issue  on  the  demurrer  to  the  answer  was  prop- 
erly determined  against  the  party  demurring.  We  think, 
however,  that  the  court  committed  no  error  in  holding  the 
complaint  good  as  against  the  objection  made  to  it.  It  is 
true  that  it  has  been  repeatedly  decided  by  this  court,  that  it 
is  necessary  in  bringing  an  action  upon  a  judgment,  or  in 
setting  up  a  judgment  as  a  defence  or  by  way  of  reply,  that 
a  copy  of  the  judgment  shall  be  filed  with  the  pleading;  and 
these  rulings  have  been  based  on  2  G.  &  H.  104,  sec.  78, 
which  provides,  that  "when  any  pleading  is  founded  on  a 
written  instrument  or  on  account,  the  original,  or  a  copy 
thereof,  must  be  filed  with  the  pleading,"  etc.;  but,  after 
mature  consideration,  we  have  come  to  the  conclusion  that 
a  proper  construction  of  that  section  of  the  code,  and  a  regard 
for  convenience  and  economy  in  practice,  require  us  to  hold 
that  a  judgment  is  not  a  ** written  instrument"  within  the 
meaning  of  that  section.  Deeds,  mortgages,  bonds,  written 
contracts,  promissory  notes,  bills  of  exchange,  etc.,  are  writ- 
ten instruments.  Judgments  are  in  writing,  but  are  not  usually 
called  written  instruments.  The  legislature,  in  framing  and 
enacting  the  section,  evidently  had  in  view  only  instruments  of 
which  "the  original,  or  a  copy,"  might  be  filed,  as  the  party 
might  elect.  The  original  of  a  judgment  cannot  be  filed.  It 
IS  frequently  the  case  that  the  judgment  which  is  pleaded  is 
a  judgment  of  a  court  of  the  same  county,  and  often  it  is  a 
judgment  of  the  same  court  in  which  the  pleading  is  filed. 
In  such  cases  it  is  unnecessarily  inconvenient  and  expensive 
to  the  party  to  be  compelled  to  procure  a  transcript  of  the 
record  pleaded,  which  must  be  a  complete  record,  to  be  filed 
with  the  pleading.  If  the  record  is  of  the  court  of  another 
county  in  the  State,  or  of  a  foreign  state,  the  party  pleading 
it  will,  of  course,  have  to  obtain  a  copy  as  evidence,  whether 
it  be  filed  with  the  pleading  or  not  It  results  from  this 
ruling  that  the  case  of  Reasor  v.  Raney^  14  Ind.  441 ;  Norris 
v.  Amos,  15  Ind.  365,  and  other  cases  following  them,  are 
overruled.  This  new  construction  of  the  section  in  question 
can  work  no  harm  to  any  one  in  cases  already  disposed  of 
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in  the  subordinate  courtSi  (or  any  pleading  which  would  have 
been  good  under  the  former,  construction  should  be  good 
under  the  view  of  the  section  which  we  have  taken. 

The  next  question  made  is,  as  to  the  right  of  the  attaching 
creditors  to  question  the  validity  of  the  claim  of  Mrs.  Lytle. 
This  point  is  decided  against  the  appellant  in  The  U.  S. 
Express  Co.  v.  Lucas,  36  Ind.  361. 

The  third  question  discussed  is,  whether  a  judgment  for 
alimony  in  a  divorce  case,  where  there  has  been  no  other 
notice  than  by  publication  in  a  newspaper,  tiie  defendant 
having  been  a  non-resident  of  the  State,  and  not  having  ap- 
peared to  the  action,  will  constitute  a  legal  cause  of  action 
in  another  suit  against  the  defendant 

This  question  was  answered  in  the  negative  in  Beard  v. 
Beard,  21  Ind.  321,  and  apparently  the  other  way  in  Farrw. 
Buckner,  32  Ind.  382. 

In  the  case  at  bar,  we  think  the  question  is  not  presented. 
As  will  be  seen  from  the  quotation  made  by  us  from  the  an- 
swer, it  is  not  shown  in  this  case  that  the  defendant,  in  the 
suit  for  divorce  and  alimony,  did  not  appear  in  that  action. 
We  must  presume,  in  favor  of  the  judgment,  that  he  did 
appear,  at  least  until  the  contrary  shall  be  shown. 

For  this  reason,  the  demurrer  to  the  answer  should  have 
been  sustained  by  the  circuit  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 

Z.  and  W.  O.  Sexton,  for  appellant 

y.  Brown  and  R.  L.  Polk,  for  appellees. 
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Decedents*  Estates.— ^/^/.— Section  189  of  the  act  for  the  settlement  of 
decedents'  estates  is  in  force,  except  so  far  as  it  authorizes  a  writ  of  error. 
The  party  aggrieved  has  his  election  to  appeal  from  the  common  pleas  court 
to  the  circuit  court,  in  any  matter  connected  with  the  decedent's  estate,  or 
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under  section  550  of  the  code,  to  the  Supreme  Court.  If  appealed  to  the  cir- 
cuit court,  the  case  is  tried  de  novo,  and  if  there  are  issues  of  fact,  they  may 
be  tried  by  a  juiy. 

Same. — Trial. — Burden  of  Issue, — ^Where  the  administrator  had  reported,  and 
exceptions  were  taken  to  his  report,  and  the  administrator  charged  that  the 
decedent  had  made  unequal  advancements  to  the  heirs,  and  this  was  denied, 
and  an  appeal  was  taken  to  the  circuit  court; 

Heldy  that  Uie  administrator  was  entitled  to  have  the  open  and  close  on  the  trial. 

Same. —  Witness. — Evidence. — ^The  administrator  is  a  competent  witness  on  such 

trial.    The  wife  of  one  of  the  co-plaintifis,  the  real  party  in  interest,  cannot 

be  a  witness.    Nor  can  the  dedaratio&s  of  the  ancestor,  made  long  aiter  the 

supposed  payment  or  advancements  to  his  children,  be  proved  for  the  purpose 

.  of  establishing  the  fact  that  such  payments  or  advancements  were  made. 

APPEAL  from  the  Franklin  Circuit  Court 
BusKiRK,  J. — In  1863,  letters  of  administration  on  the 
estate  of  Thomas  Nesbit,  Sr.,  deceased,  werp  granted  to 
James  Nesbit  and  Thomas  Nesbit,  Jr.,  by  the  common  pleas 
court  of  Franklin  county.  Proceedings  were  continued  in 
said  court  up  to  1867,  when  a  citation  issued  requiring  the 
administrators  to  appear  and  settle.  Prior  to  the  issuing 
of  the  citation,  the  administrators  had  filed  in  the  clerk's 
office  their  first  account  current,  and  after  the  issuing  of 
said  citation,  they  filed  their  final  account  current  and  final 
settlement  of  said  estate. 

The  appellants,  Hamlyn  and  wife,  she  being  a  daughter 
and  heir  of  the  decedent,  appeared  in  the  court  of  common 
pleas  and  filed  exceptions  to  the  accounts.  Issues  were 
formed  on  the  exceptions,  and  were  heard  and  tried  by  the 
court,  and  resulted  in  a  finding  that  there  was  still  due  Mrs. 
Hamlyn  five  hundred  and  twelve  dollars  and  seventy-five 
cents,  which  the  administrators  were  required  to  pay.  The 
court  overruled  a  motion  for  a  new  trial,  and  rendered  a 
judgment  on  the  finding.  The  administrators  appealed  the 
case  to  the  circuit  court.  In  the  circuit  court,  the  appellants 
moved  to  dismiss  the  action  for  the  reason  that  that  court 
had  no  jurisdiction  of  the  case,  which  motion  was  overruled, 
and  an  exception  was  taken.  The  circuit  court  retained 
jurisdiction  of  the  cause,  and  it  was  tried  de  novo  and  by  a 
jury,  resulting  in  a  general  and  special  verdict    The  appel- 
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lants  moved  for  a  new  trial/which  was  overruled,  and  final 
judgment  was  rendered  on  the  verdicts.  It  should  be  noted 
that  Thomas  Nesbit,  Jr.,  one  of  the  administrators,  appeared 
in  the  circuit  court  and  filed  a  paper  to  the  effect  that  he 
was  satisfied  with  the  judgment  of  the  common  pleas  court; 
that  he  had  not  taken  an  appeal,  or  authorized  an  appeal  to 
be  taken  in  his  name,  and  that  he  desired  the  appeal  to  be 
dismissed,  so  far  as  he  was  concerned.  Thereupon,  the  ap- 
peal was  dismissed  as  to  him.  The  appellants  have  assigned 
eight  errors.  The  first  one  is  based  upon  the  action  of  the 
circuit  court  in  overruling  the  motion  of  the  appellants  to 
dismiss  the  action  for  the  want  of  jurisdiction. 

Did  the  circuit  court  have  jurisdiction  of  the  cause? 

It  is  claimed  that  section  189  of  the  act  for  the  settlement 
of  decedents'  estates  gave  the  appellee  an  appeal  from  the 
common  pleas  to  the  circuit  court,  and  conferred  jurisdiction 
on  the  latter  court    That  section  reads  as  follows: 

"Sec.  189.  Any  person  considering  himself  aggrieved  by 
any  decision  of  a  court  of  common  pleas  growing  out  of 
any  matter  connected  with  the  decedent's  estate,  may  prose- 
cute a  writ  of  error  or  appeal  to  the  circuit  or  Supreme 
Court,  upon  filing  with  the  clerk  of  such  court  of  common 
pleas,  a  bond  with  penalty  in  double  the  sum  in  controversy, 
in  cases  where  an  amount  of  money  is  involved,  or  where  there 
is  none,  in  a  reasonable  sum,  to  be  designated  by  such  clerk, 
with  sufficient  surety,  payable  to  the  opposite  party  in  such 
appeal,  conditioned  for  the  diligent  prosecution  of  such  ap- 
peal, and  the  payment  of  all  costs,  if  costs  be  adjudged 
against  the  apppellant." 

It  is  claimed  by  the  appellants  that  the  above  quoted  sec- 
tion was  repealed,  by  implication,  by  section  550  of  the 
code.     2  G.  &.  H.  269. 

Section  550  reads  as  follows:  "Writs  of  error  are  hereby 
abolished.  Appeals  may  be  taken  from  the  courts  of  com- 
mon pleas  and  the  circuit  courts,  to  the  Supreme  Court,  by 
either  party,  from  all  final  judgments,  except  in  actions 
originating  before  a  justice  of  the  peace,  or  mayor  of  a 
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city,  where  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  does  not  exceed  ten  dollars.  The  party  obtaining 
judgment  shall  not  take  an  appeal  after  receiving  any  money 
paid  or  collected  thereon.*' 

This  presents  for  our  decision  the  naked  question  of 
whether  section  189  of  the  act  for  the  settlement  of  dece- 
dents* estates  was  repealed,  by  implication,  by  the  subse- 
quent passage  of  the  code.  The  law  does  not  favor  the 
repeal  of  statutes  by  implication,  but  requires  clearly  repug- 
nant language  to  effect  the  repeal. 

This  court,  in  Simington  v.  TJu  State^  5  Ind.  479,  in  dis- 
cussing the  question  of  repeal  by  implication,  uses  this 
language:  "Where  the  words  in  the  different  sections  or 
acts  are  susceptible  of  a  construction  which  would  carry 
out  the  spirit  of  the  law,  and  both  be  permitted  to  stand, 
the  rules  of  construction  may  be  profitably  used;  but  where 
the  language  is  so  repugnant  as  necessarily  to  destroy  the 
meaning  of  one  of  the  provisions,  that  which  is  last  enacted 
must  prevail." 

The  precise  question,  in  principle,  which  is  under  consid- 
eration, was  involved  in  the  case  of  Henry  v.  Henry y  13  Ind. 
250.  Sec.  43  of  the  act  providing  who  may  make  a  will,  etc., 
gave  an  appeal  from  the  common  pleas  to  the  circuit  court. 
It  was  maintained  that  the  above  section  was  repealed  by  the 
adoption  of  the  code.  The  court  say:  "It  is  also  claimed 
that  the  provision  in  question  is  repealed  by  the  general  law, 
passed  subsequently,  authorizing  appeals  to  the  Supreme 
Court  from  the  common  pleas  and  circuit  courts.  2  G.  &  H. 
269.  This  position,  we  think,  is  not  tenable.  There  is  no 
inconsistency  in  these  statutes.  They  may  both  stand  and 
have  full  effect.  The  act  concerning  wills  provides,  that '  any 
party  aggrieved  by  the  decision  of  such  court'  (of  common 
pleas)  'may  appeal  therefrom  to  the  circuit  court  of  the 
proper  county,'  etc.  The  other  provides,  that  'appeals  may 
be  taken  from  the  courts  of  common  pleas  and  the  circuit 
courts  to  the  Supreme  Court,  by  either  party,  from  all  final 
judgments,  except,'  etc. 


288  SUPREME  COURT  OF  INDIANA. 


Hamlyn  et  ux,  v.  Nesbit,  Adm'r. 


"  Here  is  nothing  limiting  or  taking  away  the  right  of  ap- 
peal from  the  common  pleas  to  the  circuit  court,  in  cases  of 
contest  of  wills.  Under  these  provisions,  a  party  in  such 
case  may  appeal  either  to  the  circuit  or  Supreme  Court  in  all 
cases  of  final  judgment." 

The  principle  enunciated  in  the  above  case  applies  to  the 
case  under  consideration.  The  cases,  in  principle,  are  iden- 
tical. The  same  rule  of  construction  should  apply  to"  both. 
We  are,  therefore,  of  the  opinion,  that  the  passage  of  the  code 
did  not  repeal  by  implication  section  189  of  the  act  for  the 
settlement  of  decedents'  estates. 

Section  550  of  the  code,  in  express  terms,  abolishes  "writs 
of  error.**  This  repeals,  by  implication,  so  much  of  sec- 
tion 1 89,  as  gives  the  right  to  prosecute  a  writ  of  error.  There 
is  a  clear  repugnancy  between  the  two.  The  party  aggrieved 
has  the  election  to  appeal  to  the  circuit  court,  under  section 
1 89  of  the  act  for  the  settlement  of  decedents'  estates,  or  to 
appeal  to  the  Supreme  Court  under  section  550  of  the  code. 
2  G.  &  H.  269. 

It  is  also  insisted  that  the  court  erred  in  trying  the  case 
de  novo.  It  is  claimed  that  if  a  right  of  appeal  existed  to 
the  circuit  court,  that  court  should  act  as  a  court  of  error.  In 
other  words,  that  the  case  in  the  circuit  court  should  have 
been  decided  upon  errors  assigned  in  the  record.  We  think 
otherwise.  There  is  no  law  conferring  upon  the  circuit  court 
revisory  jurisdiction.  Section  189  was  evidently  enacted 
in  view  of  existing  laws.  Section  20  of  the  act  creating  the 
court  of  common  pleas  provides,  that  ''all  appeals,  whether 
in  civil  or  criminal  cases,  shall  stand  for  trial  in  the  circuit 
court  on  the  papers  and  pleadings  filed  by  the  parties  in  the 
common  pleas ;  Provided,  that  either  party  may  amend  on 
such  terms  as  to  costs,  as  the  law  or  the  rules  of  such  cir- 
cuit court  may  prescribe." 

It  was  held  by  this  court  in  Weatherly  v.  Higgins,  6  Ind. 
73,  that  "it  was  evidently  the  intention  of  sec,  20,  p.  19,  2 
R.  S.,  that  such  appeals  should  stand  f9r  trial  on  their  mer- 
its in  the  circuit  court." 


NOVEMBER  TERM,  1871.  289 

Hamlyn  et  ux,  v.  Nesbit,  Adm'r. 

The  above  section  was  repealed  by  acts  of  1853,  p.  48,  but 
the  law  creating  the  court  of  common  pleas  was  approved 
May  14th,  1852,  and  was  consequently  in  force  when  section 
189  was  passed. 

In  our  opinion,  the  court  committed  no  error  in  trying  the 
case  on  its  merits. 

It  is  also  contended  that  the  court  erred  in  holding  that 
the  appellee  had  the  right  to  demand  a  trial  by  jury,  and  in 
permitting  a  trial  by  jury. 

The  administrators  filed  their  account  current  and  final 
settlement  sheet.  The  appellants  filed  exceptions  to  the  con- 
firmation of  the  final  settlement  sheet,  and  demanded  of  the 
court  to  have  the  same  corrected  in  six  particulars.  First, 
that  their  charge  for  services  was  excessive;  second,  that  the 
sum  paid  to  their  attorney  was  too  much;  third,  that  they 
had  failed  to  charge  themselves  with  all  the  money  they  had 
collected  from  T.  A.  Goodwin ;  fourth,  that  they  had  failed 
to  account  for  certain  personal  property;  fifth,  that  they  had 
not  accounted  for  all  the  money  they  had  collected  from 
Francis  Kirk;  sixth,  that  they  had  claimed  credit  for  money 
paid  for  taxes  on  the  estate,  that  should  have  been  paid  by 
them  as  individuals. 

The  administrators  answered  in  five  paragraphs.  The  first 
being  the  general  denial;  the  second  was  stricken  out  on  mo- 
tion, and  a  demurrer  was  sustained  to  the  fifth.  The  appel- 
lants replied  by  a  denial  to  the  third  and  fourth  para- 
graphs. 

The  appellants  also  asked  and  obtained  an  order  from  the 
court  requiring  the  administrators  to  make  and  file  an  exhibit, 
showing  the  basis  and  manner  in  which  they  make  distribu- 
tion among  the  heirs.  The  administrators  filed  the  exhibit 
in  which  they  charged  that  the  decedent  had  made  advance- 
ments to  his  heirs  in  unequal  proportions.  This  was  denied 
by  the  appellants.  There  was  involved  in  the  case  the  lia- 
bility of  the  estate  to  pay  certain  claims,  whether  the  admin-- 
istrators  had  failed  to  charge  themselves  with  certain  sums  of 
Vol.  XXXVIL— 19 


290  SUPREME  COURT  OF  INDIANA. 


Hand}!!  et  ux,  v.  Nesbit,  Adm'r. 


money  and  articles  of  personal  property,  and  the  question  of 
advancements  to  the  heirs. 

Section  i88  (2  G.  &  H.  535)  of  the  act  for  the  settlement 
of  decedents'  estates  provides,  that  '^trials  by  jury  shall  be 
allowed  at  the  request  of  any  party  in  all  cases  where  there 
is  an  issue  of  fact;  and  in  any  such  case,  the  court  shall  direct 
the  sheriff  to  summon  a  jury  of  twelve  householders  of  the 
county,  unless  the  party  demanding  a  jury  consent  to  a  less 
number;  and  in  all  such  trials,  such  court  and  jury  shall  be 
governed  by  the  same  regulations,  not  inconsistent  with  this 
act,  as  are  provided  in  the  case  of  trials  in  the  circuit  court" 

St^  Lake  Erie,  eU.,R.  R.  Co.  v.  Heathy  9  Ind.  558;  S/iawv. 
Kent,  II  Ind.  80;  C/em  v.  Durham,  14  Ind.  263;  Cawgillw 
Wooden,  2  Blackf.  332. 

It  is  quite  clear  to  us,  that  either  of  the  parties  had  the 
right  to  demand  a  trial  by  jury,  and  that  the  court  committed 
no  error  in  permitting  the  "issues  of  fact"  to  be  tried  by  a 
jury. 

It  is  also  maintained  by  the  appellants,  that  the  court  erred 
in  deciding  that  the  burden  of  the  issue  was  upon  the  ap- 
pellee, and  that  he  had  the  right  to  begin  and  close  the  evi- 
dence, and  the  right  to  open  and  close  the  argument 

The  final  settlement  of  the  accounts  of  executors  and 
administrators  is  considered  prima  facie  correct  Ray  v. 
Doughty,  4  Blackf.  115.  The  appellants  filed  their  exceptions 
against  the  report  of  the  administrators,  in  which  they  charged 
that  the  same  was  incorrect  in  several  respects.  These  alle- 
gations were  denied  by  the  administrators.  The  administra- 
tors also  charged  that  the  decedent  had  made  unequal  ad- 
vancements to  his  heirs.  This  was  denied  by  the  appel- 
lants. Two  issues  were  formed.  The  burden  of  the  issue 
was  upon  the  appellants  in  the  first  issue,  and  upon  the 
appellee  on  the  second. 

The  general  rule  is,  that  the  party  on  whom  the  affirma- 
tive of  an  issue  lies  hias  the  right  to  begin  and  conclude. 
Kimble  y.  Adair,  2  Blackf.  320;  Marquis  v.  Rogers,  8  Blackf. 
uS;  Jackson  v.  Pittsford,  8  Blackf.  194;  BurrougJis  v.  Hunt, 
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13  Ind.  178;  Hannumw.  Curtis y  13  Ind.  206;  Ashing  v.  Miles, 
16  Ind.  329;  Starr  V.  Hunty  25  Ind.  313,  The  right  to  open 
and  close  belongs  to  the  party  upon  whom  rests  ^he  burden 
of  proof.  Hand  v.  Taylor,  4  Ind.  409;  Moore  v.  Allen,  5 
Ind.  521;  Gaul  V.  Fleming,  10  Ind.  253;  List\,  Kortepctcr, 
26  Ind.  27. 

Where  there  are  several  issues^  and  the  proof  of  one  of 
them  lies  on  the  plaintifiy  he  is  to  begin,  yackson  v.  Pttts-^ 
ford,  8  Blackf  194;  Bowen  v.  Spears,  20  Ind.  146. 

Where  the  plaintiff  is  required  to  introduce  any  evidence 
to  establish  his  right  to  a  judgment,  or  to  show  how  much 
he  should  recover  beyond  a  mere  nominal  amount,  h^  is 
entitled  to  open  and  close.  The  City  of  Aurora  v.  jCobk, 
21  Ind.  492;  Fetters  v.  The  Muncie  National  Bank^  34 
Ind.  251. 

A  majority  of  the  court  are  of  the  opinion,  that  in  the 
case  under  consideration,  the  administrators  were  required  to 
establish  the  correctness  of  their  report,  in  respect  to  such 
matters  as  were  embraced  in  the  exceptions  filed  by  the 
appellants,  and  that  this  placed  the  burden  of  the  proof  on 
them,  and  gave  them  the  right  to  begin  and  conclude  the 
evidence,  and  to  open  and  close  the  argument 

The  writer  of  this  opinion  is  constrained  to  differ  with  his 
brethren  on  this  point.  The  administrators  were  .charged 
with  the  performance  of  important  public  duties.  They  acted 
under  oath.  They  were  required  to  submit  to  the  court  their 
report,  under  oath,  accompanied  by  the  vouchers,  as  evi- 
dence of  the  disbursements  made  by  theip  out  of  said  estate. 
This  duty  they  performed.  The  appellants  filed  exceptions  to 
the  confirmation  of  such  report  The  appellants  admitted 
that  the  report  was  correct,  except  in  referaxce  to  those  mat- 
ters which  were  charged  to  be  incorrect  The  .administrators 
having  filed  their  fmal  account,  under  oath,  and  accompanied 
the  same  with  vouchers  evidencing  the  correctness  of  their 
disbursements,  the  writer  is  of  the  opinion  that  if  the  appel- 
lants had  failed  to  offer  proof  impeaching  the  correctness  of 
the  report,  and  sustaining  the  truth  of  their  exceptions, 
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it  would  liave  been  the  duty  of  the  court  to  have  approved 
and  confirmed  the  report.  This  would  have  conformed  to 
the  pleadings.  The  appellant  filed  exceptions.  The  appellee 
filed  an  answer,  to  which  the  appellant  replied 

It  is  the  opinion  of  the  writer  that  this  is  no  longer  an  open 
question  in  this  court.  The  predse  question,  in  his  opinion, 
involved  here  was  decided  by  this  court  in  The  Evans- 
ville  and  Crawfordsville  R.  R,  Co.  v.  Miller^  30  Ind.  209. 
That  was  a  proceeding  to  condemn  lands  for  public  use. 
The  damages  were  assessed,  as  provided  by  the  charter  of 
the  company.  Miller,  being  dissatisfied  with  the  amount 
allowed  him,  filed  his  exceptions  and  took  the  case  to  the 
circuit  court  for  review,  as  provided  in  the  charter,  where  he 
demanded  a  jury  trial,  which  was  granted.  He  demanded, 
and  the  court  granted  him,  the  right  to  begin  and  conclude 
tlie  evidence,  and  to  open  and  close  the  argument  On 
appeal  here,  this  was  assigned  for  error.  This  court  held 
that  the  lower  court  had  committed  no  error;  that  the  bur- 
den of  the  issue  rested  on  Miller ;  and  that  he  was  bound  to 
make  good  his  exceptions. 

Can  there  be  any  greater  force  or  validity  in  the  report  of 
the  appraisers  than  there  is  in  the  report  of  the  administra- 
tors? There  can  be  no  presumption  indulged  in  favor  of  the 
correctness  of  the  report  of  the  appraisers,  that  will  not 
apply  with  as  great  force  to  the  report  of  the  administrators,, 
made  under  oath,  and  supported  and  sustained  by  the  vouch* 
ers  filed  and  constituting  a  part  thereof. 

It  is  also  claimed  by  the  appellants,  that  the  court  erred  in 
permitting  the  administrators  to  testify  as  witnesses  on  the 
trial  of  the  cause.  We  do  not  think  so.  We  do  not  think 
that  this  comes  within  either  the  letter  or  spirit  of  the  law. 
The  proviso  relied  upon  is  as  follows :  "  Provided,  that  in 
all  suits  where  an  executor,  administrator,  or  guardian  is  a 
party  in  a  case  where  a  judgment  may  be  rendered  either 
for  or  against  the  estate  represented  by  such  executor,  admin- 
istrator, or  guardian,  neither  party  shall  be  allowed  to  testify 
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as  a  witiiess,unless  required  by  the  opposite  party,  or  by  the 
court  trying  the  cause,  except,"  etc 

The  object  of  this  proviso  was  to  protect  the  estates  of 
decedents  from  unjust  demands  on  the  part  of  the  living. 
The  mouth  of  the  decedent  being  closed  by  death,  the  law 
closes  the  lips  of  the  living. 

The  principal  question  involved  in  the  case  under  consid- 
eration affected  the  distribution  of  the  surplus.  There  could 
not  have  been  a  judgment  either  for  or  against  the  estate. 
We  entirely  approve  of  the  constructioa  placed  upon  the 
above  proviso  by  this  court  in  Sliaffer  v.  Ricliardsoris  Adtrir^ 
27  Ind.  122. 

This  case  does  not  come  within  the  spirit  of  the  above 
proviso,  for  the  reason  that  nearly  all  of  the  disputed  ques- 
tions of  fact  occurred  subsequent  to  the  death  of  the  dece- 
dent, and  the  testimony  of  the  parties  was  not,  therefore, 
subject  to  the  objection  that  the  living  was  swearing  against 
the  dead. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  permitting  the  parties  to  testify. 

It  is  also  claimed  by  the  appellants,  that  the  court  erred  in 
excluding  James  Hamlyn  as  a  witness,  on  the  ground  that 
he  was  the  husband  of  his  co-plainti£^  Nancy  Hamlyn,  who 
was  the  real  plaintiff  in  this  proceeding* 

According  to  the  ruling  of  this  court,  in  the  well  consid- 
ered case  of  Rush  v.  Megee,  36  Ind.  Sg^  he  was  incompetent, 
and  the  court  committed  no  error  in  excluding  his  evidence. 

The  next  error  relied  upon  by  the  appellants  is,  that  the 
court  erred  in  overruling  the  motion  of  the  appellants  to 
suppress  the  deposition  of  Daniel  Port.  No  objection  to 
the  deposition  was  pointed  out  in  the  court  below,  or  in  this 
court    The  ruling  of  the  court  is  presumed  to  be  correct. 

It  is  also  claimed  that  the  court  erred  in  permitting  James 
Nesbit,  the  appellee,  to  testify  to  declarations  made  by  the 
decedent,  in  regard  to  payments  or  advancements  made  by 
him  to  his  children,  long  after  the  said  payments  or  advance- 
ments were  said  to  have  been  made. 
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We  do  not  deem  it  necessary  to  enter  into  any  extended 
examination  of  the  law  on  this  point,  for  the  reason  that  we 
are  of  the  opinion  that  this  court,  in  the  well  considered 
case  of  Woolery  v.  Wooleryy  29  Ind.  249,  laid  down  the  cor- 
rect rule  on  this  subject ;  and  upon  another  trial,  the  court 
can  determine  the  question  of  the  admissibility  of  evidence 
on  this  point,  in  accordance  with  the  ruling  in  the  above  case. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

C.  C.  Binkley^  for  appellants. 

H.  C,  Hanna  and  F.  Swift^  for  appellee. 


The  City  of  Columbus  et  al.  v.  The  Columbus  and  Shelby 

Railroad  Company. 

Railroad.— ^/^^/  of  Way  Through  Streets  in  CUy.-^Ahandmment.—^iyiR 
Columbus  and  Shelby  Railroad  Company  procured  a  right  of  way  to  run 
from  the  track  of  the  Madison  and  Indianapolis  Railroad  Company,  through 
the  streets  of  the  city  of  Columbus,  toward  Shelbyville,  and  subsequently, 
under  a  running  arrangement  with  said  Madison  and  Indianapolis  Railroad 
Company,  gave  the  control  of  its  road  to  that  company,  and,  by  that  company, 
and  with  the  consent  of  the  Columbus  and  Shelby  Company  (the  tmck  through 
the  streets  still  remaining),  the  road  superstructure  of  the  Columbus  and 
Shelby  Company  adjoining  the  city  was  removed  for  the  distance  of  a  mile 
beyond  the  city,  and  the  remaining^  track  to  Shelbyville  was  connected 
with  the  road  of  the  Madison  and  Indianapolis  Railroad  Company  around 
said  city,  through  lands»  with  the  owner  of  which  the  latter  company  con* 
tracted  to  procure  a  release  for  him  from  the  Columbus  and  Shelby  Company 
of  the  right  of  way  over  the  land  where  the  superstructure  was  removed. 

Held^  that  this  did  not  constitute  an  abandonment  of  the  right  of  the  CoIudk 
bus  and  Shelby  Railroad  Company  to  maintain  a  track  through  the  streets  of 
Columbus. 

APPEAL  from  the  Bartholomew  Common  Pleas. 
Downey,  J. — ^This  action  was  commenced  by  the  appellee 
against  the  appellants,  and  its  object  was  ta  obtain  injunctive 
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relief.  The  facts  stated  in  the  complaint,  condensed  as  much 
as  possible,  are  as  follows :  In  1853,  the  Columbus  and  Shelby 
Railroad  Company  was  organized  to  construct  a  railroad 
from  Columbus  to  Shelbyville.  For  the  consideration  of 
three  hundred  dollars,  the  town  of  Columbus  granted  to  the 
railroad  company  the  right  of  way  from  the  road  of  the 
Madison  and  Indianapolis  Company  along  and  across  the 
streets  of  the  town,  in  the  direction  of  Shelbyville;  and  un- 
der this  grant  the  Columbus  and  Shelby  Railroad  Company 
constructed  and  for  many  years  used  its  track.  In  1862,  the 
Madison  and  Indianapolis  Railroad  Company,  having  been 
sold,  was  reorganized  as  the  Indianapolis  and  Madison  Rail- 
road Company.  In  1866,  the  Indianapolis  and  Madison 
Railroad  Company  and  the  Jeffersonville  Railroad  Company 
were  consolidated,  and  became  the  Jeffersonville,  Madison, 
and  Indianapolis  Railroad  Company.  Before  this  consolida- 
tion, a  running  arrangement  had  been  made  between  the  In- 
dianapolis and  Madison  Railroad  Company  and  the  Colum- 
bus and  Shelby  Railroad  Company,  which  arrangement  was 
renewed  and  continued  between  the  Jeffersonville,  Madison, 
and  Indianapolis  Railroad  Company  and  the  Columbus  and 
Shelby  Railroad  Company.  In  1869,  the  Jeffersonville, 
Madison,  and  Indianapolis  Railroad  Company  constructed  a 
track  of  its  own,  diverging  from  the  line  of  its  road  at  a 
point  further  north,  and  intersecting  the  track  of  the  Colum- 
bus and  Shelby  road  at  a  point  three-fourths  of  a  mile  north- 
east of  Columbus,  and,  without  the  consent  of  the  appellee, 
removed  the  rails  from  the  track  of  appellee's  road  between 
the  corporation  line  and  said  point  of  intersection,  and  put 
them  down  on  said  new  track,  and  agreed  with  the  owner  of 
the  land  over  which  that  part  of  said  road  ran  to  procure 
from  appellee  a  release  to  him  of  the  right  of  way.  On  the 
14th  of  October,  1869,  the  common  council  of  the  city  of 
Columbus  passed  an  ordinance,  by  which  it  declared  the 
track  of  appellee  over,  along,  and  across  said  streets  to  be  a 
nuisance,  and  directed  the  marshal  of  the  city  to  remove  the 
same,  etc.,  if  not  taken  up  by  the  Jeffersonville,  Madison, 
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and  Indianapolis  Railroad  Company  within  ten  days,  etc 
There  was  a  second  paragraph  of  the  complaint,  but  it  need 
not  be  separately  noticed. 

The  first  step  taken  by  the  defendants  was  to  move  the 
court  to  require  the  plaintiff  to  make  the  complaint  more 
specific.  This  motion  was  overruled,  and  this  action  of  the 
court  is  assigned  as  error.  But  the  question  is  not  in  the 
record.  No  bill  of  exceptions  was  filed,  and  we  cannot, 
therefore,  know  what  were  the  grounds  of  the  motion,  or 
that  it  was  not  properly  overruled.  The  defendants  then 
answered  by  a  general  denial,  which  was  afterward  with- 
drawn; and,  second,  as  follows: 

''That  appellee,  in  1853,  organized  under  the  general  law, 
and  immediately  thereafter  procured  a  release  of  right  of  way 
over  said  streets,  from  the  then  town  of  Columbus,  without 
consideration,  and  solely  for  their  principal  line  of  road, 
without  any  switch  thereon,  and  to  be  so  maintained  by  ap- 
pellee; that  the  road  was  so  built  and  operated  for  some 
time,  until  an  arrangement  was  made  by  appellee  with  the 
Madison  and  Indianapolis  Railroad  Company,  whereby  the 
entire  management  and  control  of  appellee's  road  passed 
into  the  hands  of  the  Madison  and  Indianapolis  Company, 
who  continually,  until  May  ist,  1866,  operated  and  controlled 
the  same,  the  Columbus  and  Shelby  Company,  during  said 
time,  not  participating  at  all  therein,  and  running  no  trains 
thereon,  but  by  the  terms  of  said  arrangement,  transferred  to 
said  Madison  and  Indianapolis  Company  all  right,  power,  and 
control  over  said  road,  with  full  power  to  make  all  changes 
in  the  line  or  route  thereof,  which  said  Columbus  and 
Shelby  Company  possessed;  that  on  May  ist,  1866^  the 
Madison  and  Indianapolis  Company  and  JefTersonville  Com- 
pany consolidated,  forming  the  Jeflfersonville,  Madison,  and 
Indianapolis  Company,  which  became  the  owner  of  all  the 
rights,  privileges,  and  franchises  of  said  two  companies,  in- 
cluding said  rights  of  said  Indianapolis  and  Madison  Com- 
pany in  said  appellee's  road;  that  immediately  after  said 
consolidation,  an  arrangement  was  effected  between  appellee 


NOVEMBER  TERM,  1871.  297 

.  • ^ ^ __^ . 

The  City  of  Colambus  ef  aL  v.  The  Columbus  and  Shelby  Railroad  Company. 


and  said  consolidated  company,  similar  to  the  one  existing 
with  the  Madison  and  Indianapolis  Company,  as  above  set 
forth,  and  giving  like  control  to  the  consolidated  company 
over  appellee's  road,  which  said  Jeffersonville,  Madison,  and 
Indianapolis  Company  has  ever  since  exercised,  placing 
thereon  their  own  rolling  stock,  making  time  tables,  selling 
passenger  tickets,  contracting  for  freights,  and  keeping  the 
track  in  repair,  all  in  the  name  and  by  authority  of  the  offi- 
cers of  the  Jeffersonville,  Madison,  and  Indianapolis  Com- 
pany; and  under  said  arrangement  and  power  of  control, 
said  Jeflersonville,  Madison,  and  Indianapolis  Company  have 
removed  switches  and  side  tracks,  and  laid  down  others,  re- 
moved and  torn  down  depots,  and  built  others,  all  to  the 
exclusion  of  acts  of  management  by  appellee,  aiid  have  also 
built  a  road  from  Shelb3n^ille  to  Cambridge  City;  that  in 
1869,  a  new  road  was  constructed  so  as  to  leave  the  old  line 
of  the  Jeffersonville  Railroad  and  connect  with  the  Colum- 
bus and  Shelby  Railroad  at  a  point  north-east  of  Columbus, 
the  particulars  of  which  are  shown  substantially  as  set  forth 
in  complaint  and  accompanying  plat;  that  the  new  route, 
for  a  part  of  the  way,  ran  over  land  of  Francis  T.  Crump, 
son  of  Francis,  J.,  and,  to  secure  the  right  of  way  over  land 
of  the  son,  an  agreement  was  made  with  the  father  and  son, 
by  the  Jeffersonville,  Madison,  and  Indianapolis  Company, 
to  take  up  the  old  track  through  the  father's  land,  and  aban- 
don and  surrender  their  right  of  W2y  therein ;  pursuant  to 
which  arrangement  said  Jeffersonville,  Madison,  and  Indian- 
apolis Company  took  up  and  removed  the  track  and  super- 
structure between  the  north  line  of  Columbus  and  the  point 
of  intersection,  and  Francis  J.  Crump  has  taken  possession 
thereof,  and  plowed  and  cultivated  the  same;  that  by  said  re- 
moval, a  gap  of  about  a  mile  has  been  made  in  appellee's  road ; 
that  no  trains  have  or  can  run  over  the  original  line  since; 
that  a  portion  of  said  road — ^about  one-half  of  a  mile  long — 
is  within  the  city  limits  of  Columbus,  entirely  cut  off  from 
any  portion  of  said  road,  which  is  being  used  as  a  switch  or 
side  track  for  the  Indianapolis  and  Madison  part  of  said  con- 
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solidated  road,  and  can  be  used  for  no  other  purpose  with- 
out reconstructing  said  removed  portion;  that  it  is,  and  long 
has  been,  the  constant  practice  of  said  JefTersonville,  Madi- 
son, and  Indianapolis  Company  to  back  or  run  trains  of  hogs 
and  other  freight,  and  permit  them  to  stand  on  said  track 
and  street  for  a  day  at  a  time,  to  the  great  hindrance  of  pas- 
sengers, and  annoyance  of  citizens  on  said  street,  which  is 
one  of  the  most  important  in  the  city,  closely  built  up  on 
both  sides  with  dwelling-houses;  that  said  track,  if  used  as 
the  main  or  principal  track  of  appellee's  road,  would  be  but 
slightly  inconvenient,  as  only  two  trains  each  way  ever  run 
over  said  road  per  day,  but  as  now  used,  blocked  up  with 
cars  and  locomotives  standing  thereon,  is  a  great  annoyance 
and  inconvenience;  that  appellee  has^  at  no  time  prior  to 
this  action,  objected  to,  or  dissented  from,  the  act  of  said 
Jeffersonville,  Madison,  and  Indianapolis  Company  in  taking 
up  said  track,  or  making  said  arrangement  with  Crump  for 
the  surrender  of  said  right  of  way,  all  which  acts  of  removal 
and  abandonment  were  with  full  knowledge  and  consent  of 
said  appellee  and  the  officers  who  swore  to  the  com- 
plaint, who  are  charged  to  be  directors  of  appellee,  and  also 
with  the  knowledge  of  all  other  directors  of  appellee,  who 
have  never  objected  thereto,  and  also  with  the  knowledge 
of  the  president  and  other  managing  agents  thereof;  that 
with  full  knowledge  of  said  change,  and  all  acts  aforesaid 
relating  thereto,  appellee  fully  ratified  and  confirmed  the 
same." 

There  was  a  demurrer  to  this  paragraph  of  the  answer,  for 
the  reason  that  it  did  not  state  fects  sufficient  to  constitute  a 
defence  to  the  action.  This  demurrer  was  sustained,  and  the 
defendants  declining  to  amend,  final  judgment  was  rendered 
for  the  plaintiff,  by  which  the  defendants  were  enjoined  from 
removing  the  said  track,  etc. 

The  second  and  third  assignments  of  error  are,  that  the 
court  improperly  overruled  the  demurrers  of  the  defendants 
to  the  first  and  second  paragraphs  of  the  complaint.  These 
demurrers  are  not  in  the  record,  and  we  cannot,  therefore,  tell 
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what  objections  they  raised  to  the  complaint,  or  whether  they 
were  correctly  overruled  or  not.  We  must  presume  they 
were  correctly  overruled. 

The  only  question  properly  presented  to  us  is  that  re- 
lating to  the  action  of  the  court  in  sustaining  the  demurrer 
to  the  second  paragraph  of  the  answer. 

As  this  paragraph  alleges  that  the  acts  done  by  the  Jeflfer- 
sonville,  Madison,  and  Indianapolis  Railroad  Company  were 
done  "with  the  full  knowledge  and  consent  of  the  appellee," 
it  only  remains  to  be  determined  whether  the  alleged  acts 
amount  to  an  abandonment  of  the  right  of  way  of  that  part 
of  the  original  track  of  the  appellee  which  lies  on,  along,  and 
across  the  streets  of  the  city.  The  question  is  not  whether 
the  JeiTersonville,  Madison,  and  Indianapolis  Company  has 
made  an  unauthorized  use  of  the  track  by  converting  it  into 
a  switch,  and  by  using  it  as  a  place  to  leave, its  cars  to  the 
obstruction  of  the  streets  and  the  annoyance  of  the  citizens. 
This  would  hardly  justify  the  tearing  up  of  the  track,  what- 
ever other  remedy  it  might  afibrd  the  injured  parties. 

Do  the  acts  alleged  in  the  second  paragraph  show  an  aban- 
donment of  the  right  of  way?  It  is  not  claimed  that  the 
company  has  abandoned  the  use  of  that  part  of  the  track  in 
question,  but  it  is  insisted  that  the  taking  up  of  the  rails  at  a 
point  outside  of  the  city,  the  transferring  of  them  to  the  new 
track,  and  the  promise  to  procure  a  release  of  the  right  which 
the  company  had  to  the  way  from  which  the  rails  have  been 
removed,  thus  making  it  for  the  present,  at  least,  impossible 
to  use  the  track,  as  it  originally  was,  continuously  from  the 
JeiTersonville,  Madison,  and  Indianapolis  road  to  Shelbyville, 
on  account  of  the  gap  thus  made,  and  indicating  by  the  agree- 
ment to  procure  a  release  of  the  right  of  way  an  intention  to 
make  this  arrangement  permanent,  is  an  implied  abandon- 
ment, or  operates  as  an  abandonment,  of  the  part  in  question. 
But  it  is  urged  by  the  appellee  that  the  running  arrangement 
with  the  Jeflfersonville,  Madison,  and  Indianapolis  Company 
may,  for  aught  that  appears,  at  any  time  terminate  this  ar- 
rangement, and  as  that  Company  owns  the  new  tracks,  that 
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it  may  at  once  assert  this  right,  and  thus  leave  the  appellee 
without  any  track  on  which  to  run  its  cars,  so  &r  as  this 
part  of  its  line  is  concerned. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  fiicts 
alleged  in  the  second  paragraph  of  the  answer  are  not  suffi- 
cient to  show  an  abandonment  of  the  right  of  way  in  the  city, 
and  that  there  was  no  error  in  sustaining  the  demurrer  thereto. 

The  judgment  is  affirmed,  with  costs. 

F.  Winter^  R,  Hilly  and  G,  W,  Richardson,  for  appellants. 

5.  Stansifer,  T.  A.  Hendricks^  O.  B.  Hord,  and  A,  W,  Hendr 
ricksy  for  appellee. 
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87   8001 

18^  W  Justice  of  the  Peace. — Jurisdiction, — Appearance, —  Waiver. — Where  a  de- 
fendant appeared  before  a  justice  having  jurisdiction  of  the  subject-mat- 
ter of  the  action,  and  agreed  upon  a  day  for  the  trial,  and  subsequently  filed 
an  affidavit  before  the  justice  for  a  change  of  venue,  which  was  granted  to  a 
justice  of  another  township ; 
ffeldf  that  he  could  not  plead  to  the  jurisdiction  of  the  justice  to  whom  the  cause 
was  sent,  over  his  person,  on  the  ground  that  he  was  not  a  resident  of  the 
township  in  which  the  justice  before  whom  the  cause  of  action  was  brought 
exercised  jurisdiction. 

APPEAL  from  the  Howard  Common  Pleas. 

WoRDEN,  C.  J. — The  appellant  brought  an  action  of  re- 
plevin for  three  head  of  cattle,  against  the  appellee,  before  a 
justice  of  the  peace  of  Center  township,  in  said  coimty  of 
Howard.  On  the  return  day  of  the  summons,  the  parties 
appeared,  and  by  agreement  the  cause  was  continued  until  a 
subsequent  day,  at  which  time  the  parties  again  appeared, 
and  the  defendant  filed  an  affidavit  for  a  change  of  venue 
from  the  justice,  on  account  of  his  bias  and  prejudice.  The 
change  was  granted  to  a  justice  of  Clay  township.  Before 
the  day  fixed  for  trial  the  defendant  demanded  a  jury,  and 
a  venire  issued  accordingly. 
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At  the  time  fixed  for  trial  before  the  justice  to  whom  the 
cause  was  s^nt,  the  defendant  filed  a  plea  or  answer  in  abate- 
ment, alleging  that  he  was  a  resident  of  Harrison  township, 
in  said  county,  and  not  of  either  Center  or  Clay;  and  that 
he  did  not  detain  the  property  in  either  Center  or  Clay  town- 
ship; and  that  there  were  justices  competent  to  act  in  Har- 
rison township.  The  justice  sustained  a  demurrer  to  this 
answer,  and  on  trial  there  was  judgment  agdnst  the  defend- 
ant, who  appealed  to  the  court  of  common  pleas^  in  which 
court  the  demurrer  to  the  answer  in  question  was  overruled, 
the  pkuntifT  excepting;  and  there  was  final  judgment  on  the 
demurrer  for  the  defendant  The  plaintiff  appeals  to  this 
court. 

Under  the  former  rulings  of  this  court,  an  action  of  re- 
plevin may  be  brought  before  a  justice  of  the  peace  either  in 
the  township  in  which  the  defendant  resides,  or  that  in  which 
the  property  was  wrongfully  taken  and  detained,  yocelyn  v. 
Barrett^  i8  Ind.  128;  Beddinger's  Advirv,  yocelyn^  18  Ind. 
325;  Testv.  Smallj  21  Ind.  127. 

Assuming,  but  not  deciding,  that  the  answer  in  question 
would  have  been  good  if  filed  in  time  (it  may  have  been  bad 
for  not  averring  that  the  property  was  not  originally  taken 
and  detained  in  Center  township),  we  proceed  to  inquire 
whether  it  was  not  filed  too  late.  The  question  sought  to 
be  presented  was  one  of  jurisdiction  over  the  defendant's 
person,  and  not  over  the  subject-matter.  The  objection  that 
the  justice  had  not  jurisdiction  over  the  defendant's  person 
was  one  which  he  could  waive.  Ludwick  v.  BeckanUre^  15 
Ind.  198;  Brady  V.  Richardson^  18  Ind.  i;  Storm  v.  Woriand^ 
19  Ind.  203;  Gage  v.  Clarke  22  Ind.  163.  What  will  amount 
to  a  waiver  of  the  objection  that  .the  court  has  no  juris- 
diction of  the  person  of  the  defendant?  We  think  an  ap- 
pearance to  the  action  by  the  defendant,  and  the  taking  of 
any  step  by  him  in  the  defence  thereof,  is  such  waiver,  be- 
cause he  thereby  submits  himself  to  the  jurisdiction  of  the 
court. 

In  Collins  v.  Nichols^  7  Ind.  447,  it  was  held  that  a  party 
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must  avail  himself  of  matter  in  abatement  at  the  earliest 
opportunity.    In  Cox  v.  Fhdtt,  25  Ind.  90,  a  question  arose 
as  to  the  jurisdiction  of  the  Hendricks  Circuit  Court  over 
the  person  of  the  defendant,  the  cause  having  come  into 
that  court  on  change  of  venue  claimed  to  be  unauthorized. 
The  court  say:   "The  latter  court  had  jurisdiction  of  the 
subject-matter,  and  the  appearance  and  agreement  of  the 
defendant  to  set  the  cause  for  trial  in  vacation  gave  that 
court  jurisdiction  of  the  person  of  the  defendant,  and  he 
cannot  complain."     In  Smith  v.  Jeffries^  25  Ind.  376,  it  was 
held  that  an  appearance  hy  the  defendant  and  submitting  to 
a  rule  to  answer,  was  a  submission  to  the  jurisdiction  of  the 
court.     In  the  still  later  case  of  Street  v.  Chapman^  29  Ind 
142,  a  question  arose  as  to  the  jurisdiction  of  the  Noble  Cir- 
cuit Court  over  the  person  of  the  defendant,  the  cause  having 
come  irregularly  into  that  court,  as  was  claimed,  on  change 
of  venue.    The  defendant  had  appeared  and  moved  to  pub- 
lish depositions.     He  afterward  moved  to  dismiss  the  cause 
and  return  the  papers  to  the  county  from  which  they  came. 
The  court  say:  "Thil  motion  came  too  late.    The  court  had 
jurisdiction  of  the  subject-matter  of  the  suit,  and  the  appear- 
ance of  the  defendant  in  that  court,  and  his  motion  to  pub- 
lish depositions,  gave  th^  cgurt  jurisdiction  of  his  person. 
The  court  assumed  jurisdiction  «of  the  cause  in  acting  upon 
that  motion." 

The  principle  of  these  cases  is  entirely  applicable  to  the 
one  before  us. 

Here  the  defendant  not  only  appeared,  and  by  agreement 
fixed  a  time  for  the  trial  of  the  cause,  but  he  afterward  asked 
and  obtained  a  change  of  venue  to  another  justice.  This 
was  asking  and  obtaining  an  exel-cise  of  jurisdiction  by  the 
justice  before  whom  the  action  was  commenced. 

Without  jurisdiction  over  the  defendant's  person  he  could 
not  order  a  change  of  venue.  His  order  changing  the  venue 
and  directing  before  what  justice  the  cause  should  be  tried, 
was  an  exercise  of  jurisdiction  over  the  cause  and  the  par- 
ties; and  this  was  done  on  the  affidavit  and  motion  of  the 
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defendant  The  defendant  thus  fully  submitted  himself  to 
the  jurisdiction  of  the  justice  before  whom  the  actioil  was 
commenced;  and  it  follows  that  the  justice  to  whom  the 
cause  was  sent  could  exercise  jurisdiction. 

Havi(ig  thus  submitted  to  tiie  jurisdiction  of  the  justice, 
he  could  not  afterward  controvert  it. 

The  facts  all  appeared  by  the  record  sent  up  to  the  court 
of  common  pleas,  and  the  demurrer  to  the  answer  should 
have  been  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  proceed  to  dispose  of  the 
cause  on  its  merits. 

C.  N.  Pollard,  for  appellant 


Mathers  v.  Scott. 

Descent.  — StaHUe,  — Sectiotu  33, 18,  22,  ofui  15.— Where  the  father  of  A. 
died  intestate,  the  owner  of  certain  real  estate,  leaving  him  and  his  mother 
the  only  heirs,  and  the  mother  afterward  married  B.',  by  whom  she  had  one 
child,  and  died,  leaving  her  husband  and  said  child  and  A.  surviving; 

He/dp  that  A.  took  the  entire  real  estate  of  which  his  father  died  seized. 

APPEAL  from  the  Orange  Circuit  Court. 

Downey,  J. — This  was  an  action  to  quiet  the  title  of  the 
plaintiff  therein  to  certain  real  estate.  The  facts  involved  are 
that  John  F.  Mathers,  the  father  of  the  appellant,  died  intes- 
tate in  the  year  1863,  the  owner  of  the  land  in  question, 
leaving  the  appellant  and  his  widow,  Elizabeth  Mathers,  as 
his  only  heirs.  Elizabeth  afterward  intermarried  with  the 
appellee,  Alexander  C,  Scott,  by  whom  she  had  one  child, 
Dora  Scott.  Then  Elizabeth  Scott  died,  leaving  the  said  ap- 
pellant and  said  Alexander  C.  Scott  and  Dora  Scott  surviv- 
ing her. 

Upon  this  state  of  facts  the  court  found  that  said  appellant 
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was  the  owner  of  five-sixths  of  the  real  estate,  and  Alexan- 
der C.  Scott  was  the  owner  of  one-sixth  of  it 

The  appellant  moved  for  a  new  trial,  on  the  grounds  that 
the  finding  was  contrary  to  law  and  not  sustained  by  suffi- 
cient evidence.  This  motion  was  overruled,  and  the  plain- 
tiff excepted  and  filed  his  bill  of  exceptions. 

A  question  is  made  by  counsel  for  the  appellee  as  to  the 
form  of  the  bill  of  exceptions,  but  we  are  not  inclined  to  al- 
low the  objection,  as  it  seems  to  us  that  it  would  more  prop- 
erly have  been  made  in  the  court  below  in  settling  the  bill  of 
exceptions,  and  that  it  ought  not  now  to  be  made  for  the  first 
time. 

The  decision  of  the  main  question  depends  upon  the  con- 
struction to  be  given  to  certain  sections  of  the  statute  of  de- 
scents. By  section  23,  when  John  F.  Mathers  died,  the  title 
to  the  real  estate  descended  one-half  to  the  appellant  and  the 
other  half  to  his  widow,  Elizabeth  Mathers,  in  fee  simple. 
The  widow,  however,  took  her  one-half  subject  to  section  18 
of  the  act,  which  is  as  follows :  "  If  a  widow  shall  marry  a 
second  or  any  subsequent  time  holding  real  estate  in  virtue 
of  any  previous  marriage  such  widow  may  not,  during  such 
marriage,  with  or  without  the  assent  of  her  husband,  alienate 
such  real  estate,  and  if,  during  such  marriage,  such  widow 
shall  die,  such  real  estate  shall  go  to  her  children  by  the  mar- 
riage in  virtue  of  which  such  real  estate  came  to  Ijer,  if  any 
there  be."  If  this  section  stood  alone,  there  would  be  no 
question  about  the  devolution  of  the  title.  But  it  is  provided 
in  section  22  that,  "if  a  wife  die,  testate  or  intestate,  leaving 
a  widower,  one-third  of  her  real  estate  shall  descend  to  him ; 
subject,  however,  to  its  proportion  of  the  debts  of  the  wife 
contracted  before  marriage."  And  section  i  $  provides,  that 
*'  every  rule  of  descent  or  distribution  prescribed  by  this  act, 
shall  be  subject  to  the  provisions  made  in  behalf  of  the  sur- 
viving husband  or  wife  of  the  decedent." 

We  apprehend  that  the  construction  placed  upon  these 
sections  of  the  statute,  by  which  the  court  was  led  to  give 
the  second  husband  a  part  of  the  estate  derived  from  the  first 
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husband,  was  exactly  what  the  legislature  intended  to  guard 
against  We  think  section  22  must  be  held  to  apply  to  such 
real  estate  of  the  wife  as  follows  the  ordinary  rules  of  de- 
scent, and  that  it  cannot  apply  to  the  real  estate  of  the 
wife  held  in  virtue  of  a  previous  marriage.  It  was  not 
intended  that  the  second  husband  should  inherit  any  of 
the  property  of  the  first,  through  the  wife.  The  very  act  of 
marrying  the  widow  places  it  out  of  her  power  to  alien- 
ate the  land  which  she  has  inherited  from  the  former  hus- 
band; and  in  the  event  of  her  death  during  such  marriage, 
the  quality  of  the  estate  which  she  had  in  the  land,  as  a  de- 
scendible estate,  in  the  ordinary  sense  of  the  term,  is  taken 
away  from  it,  and  it  "  shall  go  to  her  children  by  the  marriage 
in  virtue  of  which  such  real  estate  came  to  her,  if  any  there 
be."  As  the  appellant  is  a  child,  and  the  only  child,  of  the 
marriage  in  virtue  of  which  such  real  estate  came  to  the 
widow,  the  estate  which  she  had  at  her  death  went  to  him. 
We  do  not  regard  section  1 5  as  materially  affecting  the  ques- 
tion. It  is  intended  to  secure  such  provisions  as  are  else- 
where made  in  the  act  in  favor  of  the  surviving  husband  or 
wife.  It  cannot  control  the  act  which  imposes  upon  the 
wife  a  disability  to  convey,  and  impresses  upon  her  estate  a 
limited  and  peculiar  character  by  the  very  act  of  marriage. 
The  marriage,  which  is  the  act  relied  upon  to  create  the  right 
in  the  husband,  is  the  very  act  which  makes  it  impossible  for 
him  ever  to  acquire  any  interest  in  the  land  by  inheritance 
from  the  wife. 

After  mature  consideration,  we  are  of  the  opinion  that 
neither  Alexander  C.  Scott,  nor  Dora  Scott,  is  entitled  to  any 
part  of  the  estate ;  but  that  it  all  belongs  to  the  appellant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

F.  Wilson  and  A.  C.  Voris,  for  appellant. 

T.  L.  Collins,  for  appellee. 
Vol.  XXXVIL— 20 
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I  87~mi         T&ESPASS. — paim^es. — ^Where  a  complaint  for  trespass  upon  rud  estate  avers  a 
|iaq_ia8|  consequential  injury  to  peisonal  property,  such  averment  will  be  taken  only 

1%    25^1  AS  a  matter  of  aggravation  of  the  damages. 

— '  Jwasmcnov.'^StiUtai  Cffmtrttfd.-^Sttdoti  28  of  the  code  {2  G.  &  H.  56)  is  a 

statute  defining  jurisdiction,  and  not  venue,  and  an  action  for  injury  to  real 
property  must  be  brought  in  the  county  where  the  real  estate  is  situated. 
Stars  Decisis. — Hu/e  of  Consiructum. — A  long  line  of  uniform  decisions 
construing  a  statute,  in  the  face  of  the  fact  that  the  legislature  for  a  long 
series  of  years  has  acquiesced  in  such  construction,  cannot,  with  judicial 
propriety,  be  disr^arded  or  lightly  treated. 
Jurisdiction. — ^If  a  court  has  no  jurisdiction,  there  is  no  trial,  and  the 
Supreme  Court  will  not  look  to  the  record  to  see  whether  the  merits  of  the 
cause  were  fairly  tried. 
Sams. — ^Under  section  54  of  the  code  {2  G.  &  H.  81),  an  objection  to  the  juris- 
diction of  the  court  over  the  subject-matter  of  the  action  is  not  waived  by 
failing  to  demur  or  answer.    (FkAZSR,  J.,  dissented.) 
Sams. — Arrest  of  Judgmcat. — Such  objection  may  be  raised  on  a  motion  in 
arrest  of  judgment 

APPEAL  From  the  Montgomery  Circuit  Court. 

Gregory,  J. — Suit  by  the  appellee  agaiost  the  appellants 
for  trespass  to  real  property,  situate  in  Warren  county,  and 
so  averred  in  the  coi^iplaint,  commenced  jn  the  Fountain 
circuit  court,  and  transferred  to  the  court  below  by  change 
of  venue.  Trial  by  jury,  verdict  for  the  plaintiff  motion  in 
arrest  of  judgment  overruled,  and  judgment. 

The  question  presented  by  the  motion  in  arrest,  the  over- 
ruling of  which  is  assigned  for  error,  is  this :  had  the  court 
below  jurisdiction  of  the  subject  of  the  action  ? 

The  complaint  is  in  one  paragraph.  It  is  claimed  by  the 
counsel  of  the  appellee  that  it  contains  two  causes  of  action, 
one  for  the  trespass  to  the  land,  and  the  other  for  an  in- 
jury to  personal  property.  It  is  clear  to  our  minds  that  the 
injury  averred  to  the  personal  property  is  only  a  matter  of 
aggravation  of  the  damages. 

Bamum  v.  VaTtdusen,  16  Conn.  200,  is  very  much  in  point 
That  was  an  action  of  trespass  for  breaking  and  entering  the 
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plaintifTs  close.  An  injuiy  very  similar  to  the  one  in  the 
case  in  judgment  was  averred  in  the  complaint. 

The  learned  jodge,  speaking  for  the  court,  says:  ''But 
here,  the  defendant's  sheep,  while  trespassing  upon  the 
plaintifTs  land,  communicate  to  the  plaintiff's  sheep  a  dis- 
ease of  which  numbers  of  them  die,  and  no  sufficient  justi- 
fication being  shown  for  the  trespass,  the  question  is, 
whether  this  communication  of  disease  is  such  an  injuiy  as 
aggravates  the  damage  occasioned  by  the  trespass,  and  au- 
thorizes the  plaintiff  to  recover  damages  for  the  loss  of  his 
sheepy.as  well  as  for  the  breach  of  his  close.  We  think,  it  is 
such  an  injury.  Indeed,  the  rule  is  believed  to  be  univei^ 
sal,'  that  any  consequential  damage,  resulting  from  the  tress- 
pass, and  not  too  remote,  may  be  declared  on  as  matter  of 
aggravation,  and  if  proved,  damages  maybe  recovered  for  it" 

It  was  also  held  in  that  case,  that  it  could  be  shown  in 
evidence  to  aggravate  the  damages  that  the  defendant  knew 
that  his  sheep  were  diseased. 

The  code  provides,  that  "  actions  for  the  following  causes 
must  be  commenced  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated:  first,  for  the  recov- 
ery of  real  property,  or  of  an  estate  or  interest  therein,  or 
for  the  determination  in  any  form  of  such  right  or  interest, 
and  for  injuries  to  real  property."    Sec.  28>  2  G  &  H,  56. 

Sections  50  and  54  of  the  code  are  as  follows: 

''Section  sa  The  defendant  may  demur  to  the  complaint 
when  it  appears  upon  the  face  thereof,  either,  first,  that  the 
court  has  no  jurisdiction  of  the  person  of  the  defendant,  or 
the  subject  of  the  action ;  or,  second,  that  the  plaintiff  has 
not  legal  capacity  to  sue ;  or,  third,  that  there  is  another  ac- 
tion pending  between  the  same  parties  for  the  same  cause ; 
or,  fourth,  that  there  is  a  defect  of  parties,  plaintiff  or  de- 
fendant; or,  fifth,  that  the  complaint  does  not  state  £icts 
sufficient  to  constitute  a  cause  of  action;  or,  sixth,  that  sev- 
eral causes  of  action  have  been  improperly  united ;  and  for 
no  other  cause  shall  a  demurrer  be  sustained;  and,  unless 
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the  demurrer  shall  distinctly  specify  and  number  the  grounds 
of  objection  to  the  complaint,  it  shall  be  overruled." 

"  Section  54.  When  any  of  the  matters  enumerated  in 
section  fifty  do  not  appear  on  the  face  of  the  complaint,  the 
objection  (except  for  misjoinder  of  causes)  may  be  taken  by 
answer.  If  no  such  objection  is  taken,  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  except  only  the  objection  to  the  jurisdiction  of  the 
court  over  the  subject  of  the  action,  and  except  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action^  The  words  in  italics  were  added  by  amend- 
ment in  1855.    See  Acts  of  1855,  p.  60. 

Does  section  28,  supra^  relate  only  to  the  venue,  or  is  it 
jurisdictional? 

If  it  relates  only  to  the  venue,  it  is  clear  that  a  demurrer 
would  not  lie  where  the  objection  appears  upon  the  lace  of 
the  complaint,  and  if  in  such  case  a  demurrer  is  proper,  then 
it  is  equally  clear  that  the  objection  is  not  waived  by  a  fail- 
ure to  demur  or  answer.  The  same  words,  "the  subject  of 
the  action,"  are  used  in  both  sections  50  and  54. 

It  cannot,  with  any  fairness,  be  said  that  these  words  mean 
one  thing  in  section  50,  and  another  thing  in  section  54. 

It  is  admitted  that  there  is  a  difference  between  a  wrong 
venue  and  the  want  of  jurisdiction  of  the  subject  of  the  ac- 
tion. The  Warren  Circuit  Court  is  a  difTerent  tribunal  from 
the  Fountain  Circuit  Court.  It  is  true  that  they  are  both 
circuit  courts,  but  each  exercises  an  independent  jurisdic- 
tion. It  is  certainly  in  the  power  of  the  legislature  to  con- 
fer jurisdiction  that  shall  be  exclusive  in  each.  If  language 
can  do  this,  it  seems  plain  that  section  28  of  the  code  has 
done  it 

This  question  has  been  repeatedly  .adjudged  in  this  court 

In  Sriwnfield  v.  Wdcht,  9  Ind.  394,  Davison,  J.,  speak- 
ing for  the  court,  says:  "The  appellants  seek  to  reverse  the 
judgment  upon  four  grounds;  first,  it  does  not  appear  by 
the  complaint  that  the  land  in  controversy  is  situate  in  Steu- 
ben county. 
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"The  code  says  actions  for  the  recovery  of  real  estate,  or 
any  interest  therein,  must  be  commenced  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  thereof,  is  sit- 
uated. 2  R.  S.  p.  33.  Still  the  pleading  in  question  is  unob- 
jectionable, and  would  have  been  so  held  on  demurrer, 
because  the  circuit  court  being  of  general  and  unlimited 
jurisdiction,  its  authority  to  proceed  in  the  trial  of  a  cause 
need  not  affirmatively  appear  in  the  complaint  Van  Santvoord 
PI.  663.  The  objection  for  want  of  jurisdiction,  if  it  exists, 
may  be  raised  by  the  answer,  or  at  any  subsequent  stage  of 
the  proceedings.  But,  in  this  instance,  it  did  not  exist  The 
record  before  us  sufficiently  shows  the  subject  of  the  actipn 
to  be  located  in  Steuben  county."  In  Prichard  v.  Campbell^ 
5  Ind.  494,  the  same  learned  judge,  in  speaking  for  the 
court,  says:  "Another  objection  is  raised  to  these  proceed- 
ings. No  evidence  was  adduced  on  the  trial  tending  to 
prove  that  the  close  described  in  the  complaint  was  within 
the  county  of  Madison.  In  that  respect  the  proof  was  de- 
fective. Trespass  for  breaking  and  entering  a  close  is  a  local 
action.  It  can  only  be  brought  in  the  county  in  which  the 
premises  are  situated.  Their  locality  ought,  therefore,  to  be 
proved  as  they  are  described  2  PhiL  Ev.  136;  Ham  v. 
Rogers^  6  Blackf.  559. 

"  In  Roach  v»  Damron^  2  Humph.  425,  it  was  decided  that 
^the  land  upon  which  the  trespass  is  committed  must  be 
proved  to  lay  in  the  county  in  which  the  action  is  brought. 
This  defect  in  proof  will  not  be  cured  by  verdict' " 

In  the  case  in  2  Humph.,  referred  to  by  the  court,  it  is  ex- 
pressly said,  in  speaking  of  the  action  (it  being  an  action  of 
trespass,  for  breaking  and  entering  the  plaintiff's  close),  that, 
'*  in  its  nature,  it  is  a  local  action,  the  court  of  the  county  in 
which  the  land  is  situated  alone  having  jurisdiction." 

In  Parker  v.  McAllister^  14  Ind.  12,  it  was  held  that  the 
objection  could  be  taken  by  demurrer  on  the  ground  that 
the  court  had  no  jurisdiction  of  the  subject  of  the  action. 

In  TJte  New  Albany  and  Salem  Railroad  Co,  *  .  Huffy  19 
Ind.  444,  Davison,  J.  speaking  for  the  court,  says:  ''In 
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support  of  the  motion  in  arrest^  it  is  argued  that  the  real 
estate  taken  in  execution,  the  title  to  which  is  directly  in- 
volved in  this  suit,  being  in  Jasper  county^  the  Tippecanoe 
Circuit  Court  had  no  jurisdiction.  The  code  says :  'Actions 
for  the  following  causes  must  be  commenced  in  the  county 
in  which  the  subject  of  the  action^  or  some  part  theieol^  is 
situated :  i .  For  the  recovery  of  real  property,  or  of  an  estate 
or  interest  therein,  or  for  the  determination  in  any  form  of 
any  such  right  or  interest.  2.  For  the  partition  of  real 
estate.  3.  For  the  foreclosure  of  a  mortgage  of  real  prop- 
erty.' 2  R.  S.  p.  33.  Does  this  enactment  apply  to  the 
case  at  bar?  It  is  true,,  as  contended,  the  trust-deed  covers 
lands  in  Tippecanoe  county,,  belonging  to  the  company;  but 
the  title  to  these  lands  was  not  at  all  in  issue,  because,  as  a 
reason  for  the  levy  in  Jasper  county,  it  is  alleged  in  the  com- 
plaint, that  the  lands  in  Tippecanoe  were  so  largely  incum- 
bered  that  an  execution,  issued  on  plaintifr's  judgment,  and 
levied  upon  them,  would  have  been  unavailing.  Indeed,  the 
object  of  the  suit  was  ta  annul  the  trust-deed,,  as  ta  the  prop- 
erty levied  on,  and  to  render  the  levy  of  the  plaintifTs  execu- 
tion, on  that  property,  effective.  As  has  been  seen,  the  levy 
was  made  in  Jasper  county,  and  the  question  arises,  had  the 
court,  before  which  this  cause  was  determined,  power  to  de- 
cide upon  the  title,  and  direct  the  sale  of  lands  in  that 
county?  This  inquiry  seems  to  be  fully  answered  by  the 
statutory  enactment  to  which  we  have  referred:  ^Actions 
for  the  determination,  in  any  form,  ©f  any  right  or  interest 
in  real  properly,  must  be  commenced  in  the  county  in  which 
the  subject  of  the  action,  or  some  part  thereof^  fe  situated.*^ 
The  title  to  the  lands  levied  on  by  the  plaintiff's  execution,, 
no  part  of  which  are  situate  in  Tippecanoe  county,  was, 
plainly,  the  subject  of  the  present  action;  hence,  the  circuit 
court  of  that  county  had  no  power  to  adjudicate  upon  the 
case  made  by  the  record." 

In  VaU  v.  yones^  31  Ind.  467,  there  had  been  a  verdict 
upon  an  issue  formed,  and  it  had  been  agreed  that  the  jury 
should  find  on  that  issue.    The  judgment  had  been  asrested 
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in  the  court  below.  The  decision  of  the  majority  was  put 
on  the  ground  alone  that  the  matter  had  been  set  up  in  a 
counter  claim.  The  rulings  in  Parker  v.  McAllister,  and  The 
New  Albany  and  Salem  R.  R,  Co.  v.  Huffy  supra,  were  recog- 
nized as  good  authority. 

The  code  was  passed  in  1852.  There  has  been  a  long  line 
of  unbroken  decisions  holding  that  this  twenty-eighth  sec- 
tion was  one  of  jurisdiction^  and  not  of  venue.  In  opposi- 
tion stands  the  reasoning  in  The  Indianapolis  and  Madison 
Railroad  Co.  v.  Solomon,  23  Ind.  534.  The  decision  in  that 
case  is  clearly  right,  but  is  put  on  the  wrong  ground.  Under 
the  facts,  the  case  is  within  the  ruling  in  Brownfieldv.  Weicht, 
supra.  The  court  being  one  of  general  jurisdiction,  it  was 
not  necessary  to  aver  in  the  complaint  that  the  animals  were 
killed  in  the  county  wUere  the  suit  was  commenced,  and  it 
turned  out  in  the  evidence  that  theywere,  in  fact,  killed  within 
the  jurisdiction  of  the  court.  Moreover;  under  the  act  of  March 
4th,  1863  (Acts  of  1863,  p.  187),  it  can  well  be  held,  that  the 
place  where  the  animals  are  killed  is  matter  of  venue  alone, 
for  the  reason  that  the  provision  was  made  for  the  benefit  of 
the  owners  of  animals  thus  killed,  and  could,  of  course,  be 
waived  by  the  persons  for  whose  sole  benefit  the  enactment 
was  made.  This  is  also  true  in  reference  to  the  divorce  law, 
under  which  Lewis  v.  Lewis,  9  Ind.  105,  was  decided. 

These  two  classes  of  cases  are  transitory  in  their  nature. 
But  as  a  rule  of  construction,  it  is  thought  that  the  position, 
that  the  fifty-fourth  section  of  the  code  was  only  intended  to 
except  such  want  of  jurisdiction  over  the  subject-matter  of 
the  action  as  would  make  the  proceedings  coram  non  judice 
and  void,  is  not  tenable,  for  the  plain  reason  that  by  its  very 
terms  it  does  embrace  such  want  of  jurisdiction  as  may  be 
raised  by  an  answer.  When  there  is  a  total  want  of  juris- 
diction over  the, subject-matter  of  the  action,  it  will  appear 
on  the  face  of  the  complaint.  For  instance,  by  no  possible 
averments  could  it  be  made  to  appear  in  a  complaint  for  the 
recovery  of  real  property,  that  the  common  pleas  court  had 
jurisdiction  of  the  subject  of  the  action. 
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But  whatever  opinion  may  be  entertained  of  the  twenty- 
eighth  section  of  the  code,  independent  of  the  adjudged 
cases,  it  cannot  now  as  a  rule  of  construction  be  considered 
an  open  question.  A  long  line  of  uniform  decisions  con- 
struing a  statute,  in  the  face  of  the  fact  that  the  legislature 
for  a  long  series  of  years  has  acquiesced  in  such  construc- 
tion, cannot,  with  any  judicial  propriety,  be  disregarded  or 
lightly  treated. 

But  it  is  suggested  that  this  is  a  technical  error,  and  that  it 
is  cured  by  sections  loi  and  580  of  the  code.  The  former 
provides,  that  ''the  court  must  in  every  stage  of  the  action 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  adverse 
party,  and  no  judgment  can  be  reversed  or  affected  by  reason 
of  such  error  or  defect."  If,  then,  tKis  error  Is  cured  by  this 
section,  the  provisions  of  the  twenty-eighth  section  of  the 
code  are  wholly  without  effect  for  any  purpose;  for  it  would 
be  the  duty  of  the  court  to  disregard  sjich  an  error  at  every 
stage  of  the  action,  as  much  at  its  commencement  as  at  its 
termination.  It  will  be  noticed  that  all  the  cases  enumerated 
in  section  twenty-eight  of  the  code  are  such  as  may  involve 
an  investigation  into  the  title  of  real  property.  Under  our  r^- 
istry  laws,  deeds  and  mortgages  are  required  to  be  recorded 
in  the  county  in  which  the  lands  embraced  therein  are  situ- 
ate. It  would  tend  greatly  to  the  security  of  the  substantial 
rights  of  defendants,  to  have  the  action  in  that  class  of  cases 
commenced  in  the  county  "  in  which  the  subject  of  the  action 
is  situate,"  where  the  title  could  with  facility  be  examined, 
and  where  the  jury  could  with  convenience  examine  the 
premises.  It  is  true,  there  ir  'nother  class  of  cases  in  which 
this  right  is  equally  important,  and  the  distinction  made  at 
the  common  law  between  actions  for  the  breach  of  covenant 
in  a  deed  of  conveyance  of  land,  and  actions  for  trespass 
quare  clausum /regit,  is  that  which  is  regarded  by  Chief  Jus- 
tice Marshall  in  Livingston  v.  Jefferson,  1  Brock.  203,  as 
technical.  But  the  substantial  rights  of  defendants  in  both 
these  classes  of  cases  are  recognized  by  that  distinguished 
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jurist  in  that  case.  It  may  be  bad  legislation  to  secure  these 
rights  in  the  one,  and  deny  them  in  the  other  class  of  cases, 
but  this  does  not  change  the  law.  Th«  distinction  referred 
to,  contained  in  a  dictum  of 'Lord  Mansfield,  between  actions 
in  rem  and  those  sounding  in  damages,  was  expressly  over- 
ruled in  England,  as  shown  by  Chief  Justice  Marshall  in 
Livingston  v.  yeffersony  supra.  The  case  referred  to,  of 
Daulson  v.  Matthews^  4  Term  R.  503,  was  decided  in  1792, 
and  was  an  action  of  trespass  for  entering  the  plaintiff's 
dwelling-house  in  Canada  and  expelling  him.  The  case  in 
Cowper,  containing  the  dictum  of  Lord  Mansfield,  was 
cited,  but  Kenyon,  C.  J.,  said  that  the  contrary  had  been 
held.  Buller,  J.,  said:  "It  is  now  too  late  for  us  to  in- 
quire whether  it  were  wise  or  politic  to  make  a  distinction 
between  transitory  and  local  actions;  it  is  sufficient  for  the 
courts  that  the  law  has  settled  the  distinction,  and  that  an 
action  quare  clausum  fregit  is  local.  We  may  try  actions 
here  which  are  in  their  nature  transitory,  though  arising  out 
of  a  transaction  abroad,  but  not  such  as  are  in  their  nature 
local."  The  distinction  at  the  common  law  is  between  local 
and  transitory  actions.  That  case  is  cited  with  approbation 
in  Ham  v.  Rogers^  6  Blackf.  559,  in  which  it  was  held,  that 
the  action  of  trespass  quare  clausum  fregit  is  local,  and  can 
be  brought  only  in  the  county  in  which  the  trespass  was 
committed,  and  that,  too,  in  a  case  in  which  the  ruling  was  a 
denial  of  justice.  That  case  is  in  harmony  with  Sherry  v. 
Winton,  1  Ind.  96,  in  which  Blackford,  J.,  in  speaking  for 
the  court,  says:  "A  circuit  court  is  a  county  court  only, 
whose  jurisdiction  is  limited,  generally,  by  the  bounds  of  the 
county.  It  can  issue  no  process,  whether  mesne  or  final,  to 
any  other  county,  unless  by  some  special  statutory  pro- 
vision." 

It  was  suggested  in  argument  that  the  affidavit  for  a  change 
of  venue  shows  that  the  defendants  were  not  deprived  of  any 
substantial  rights  in  not  bringing  the  action  in  Warren 
county.  It  does  not  follow  because  there  were  local  preju- 
dices against  the  defendants  in  Warren  county,  that  they  lost 
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no  rights  by  the  suit  being  commenced  in  Foimtain  county. 
It  seems  that  at  least  they  gained  nothing,  as  the  same  preju- 
dices existed  in  the  latter  as  in  the  former  coimty.  But  it 
does  not  follow  that  a  change  of  venue  from  the  Warren 
Circuit  Court  would  have  resulted  in  the  selection  of  the 
forum  in  which  the  case  was  in  fact  tried;  it  might  have  re- 
sulted in  sending  it  to  some  county  in  which  the  jury  would 
not  (as  it  is  claimed  they  did  in  this  case)  wholly  disr^^ard 
the  evidence. 

The  only  part  of  the  five  hundred  and  eightieth  section 
of  the  code  that  can  have  any  bearing  on  this  question  is 
this:  ''Nor  shall  any  judgment  be  stayed  or  reversed,  in 
whole  or  in  part,  where  it  shall  appear  to  the  court  that  the 
merits  of  the  cause  have  been  fairly  tried  and  determined 
in  the  court  below."  If  the  court  below  had  no  jurisdic- 
tion, then  there  was  no  trial,  and  we  cannot  look  to  the 
record  to  see  whether  the  merits  of  the  cause  were  fairly  tried. 

The  statute  of  i6  and  17  Charles  II.,  c.  8,  is  not  in  force 
in  this  State.  The  statute  of  1843  referred  to  in  Dutnant 
V.  Lockwoodf  7  Blackf.  576,  is  this:  "For  want  of  a  right 
venue,  if  the  cause  was  tried  by  a  jury  of  the  right  county." 
It  certainly  could  with  no  plausibility  be  contended  that 
this  would  cure  the  error  of  a  trial  in  the  wrong  county. 
The  venue  may  be  stated  wrong,  as  was  done  in  that  case, 
but  this  would  not  prevent  the  trial  in  the  right  county. 
That  was  a  transitory  action  commenced  in  the  right  county 
with  the  statement  of  a  wrong  venue.  The  cases  referred 
to  in  Dunumt  v.  Lockwood  are  Craft  v.  Boite^  i  Saund.  241, 
and  The  Mayor  of  London  v.  Cole^  7  Term  R.  579.  The 
former  was  for  slander,  and  the  latter  for  breach  of  covenant 
in  a  deed  for  the  conveyance  of  land,  held  by  Lord  Kek- 
YON  to  be  transitory,  and  not  local. 

If  our  construction  of  section  fifly-four  of  the  code  is 
right,  it  follows  that  this  objection  was  not  waived  by  fail- 
ing to  demur  or  answer.  If,  however,  we  are  wrong,  then 
the  objection  cannot  be  raised  either  by  demurrer  or 
answer;  for  if  it  is  not  a  want  of  jurisdiction  of  the  subject 
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of  the  action,  within  the  meaning  of  the  code,  then  it  is 
nothing. 

It  is  claimed  that  in  Newton  v.  Branson,  13  N.  Y.  587, 
it  was  held,  that  the  123d  section  of  the  code  of  procedure 
of  that  state,  which  is  very  nearly  like  the  28th  section  of 
our  code,  only  relates  to  "the  place  of  trial  in  civil  action," 
and  is  not  jurisdictional.  But  this  is  a  mistaken  view  of  that 
case.  That  was  a  suit  for  the  specific  performance  of  a  con- 
tract for  the  purchase  of  land  lying  in  the  state  of  Illinois, 
but  the  parties  were  residents  of  New  York.  The  point 
ruled  was,  that  in  such  a  case  the  123d  section  of  their 
code  did  not  take  from  the  Court  of  Chancery  its  jurisdiction. 

Denio,  C.  J.,  in  speaking  of  the  123d  section  of  their 
code,  said :  ''The  latter  branch  of  the  statute  is  vague  and 
indefinite,  but  the  language  is  comprehensive,  and  it  may  ' 
perhaps  embrace  suits  for  a  specific  performance  of  contracts 
for  the  sale  of  lands,  where  they  are  situated  in  this  State. 
It  has  been  so  held  in  the  superior  court  of  the  city  of  New 
York,  and  I  am  inclined  to  assent  to  the  views  of  that  court. 
Ring^  V.  McCoun,  3  Sandf.  524."  The  case  referred  to 
was  heard  before  Oaklev,  C.  J.,  and  Sandford  and  Paine, 
J  J.,  in  1851,  three  years  after  the  adoption  of  the  New 
York  code.  It  was  an  action  to  enforce  an  implied  trust 
in  lands.  The  question  arose  on  a  demurrer  to  the  com- 
plaint, on  the  ground  that  the  court  had  no  jurisdiction  of 
the  subject  of  the  action.  The  suit  was  brought  in  the 
city  of  New  York;  the  lands  were  situated  in  the  county  of 
Queens. 

It  was  held,  that  the  court  in  which  the  action  was  brought 
had  no  jurisdiction.  Sandford,  J.,  in  speaking  for  the  court, 
said:  "To  express  our  idea  in  a  different  form,  when  the 
subject  of  the  action,  not  of  a  transitory  nature,  is  situated 
in  the  county  of  Queens,  that  fact  must  govern  as  to  our 
jurisdiction;  although  it  may  be  true  that  the  acts  which 
furnish  the  grounds  of  the  suit  were  all  done  in  the  city  of 
New  York,  and  in  that  sense  the  cause  of  action  arose  there." 

It  is  suggested  that  The  N.  A.  &  S.  R.  R.  Co.  v.  Huff  is 
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in  its  nature  in  rem,  operating  on  the  title  to  real  property, 
and  therefore  not  in  point  in  the  case  in  judgment.  It  is 
expressly  held  to  be  embraced  in  the  provisions  of  the  28th 
section  of  the  code.  If  the  provision  in  relation  to  that 
class  of  cases  is  jurisdictional,  then  that  in  relation  to  ac* 
tions"for  injuries  to  real  property"  is  also  jurisdictionaL 
But  that  was  not  an  action  in  rem.  It  was  a  suit  in  the 
nature  of  a  suit  in  equity  by  a  judgment  creditor  to  set 
aside  a  fraudulent  deed  of  conveyance  made  by  the  execu- 
tion defendant,  so  that  the  land  could  be  made  subject  to 
execution  on  the  plaintiff's  judgment  In  such  a  case,  the 
decree  is  not  in  rem,  but  in  personam.  See  Gardner  v.  Qf- 
den,  22  N.  Y.  327, 

The  court  below  erred  in  overruling  the  motion  in  arrest 
of  judgment 

There  are  other  questions  argued  by  counsel;  but  as  the 
court  below  had  no  jurisdiction  of  the  subject  of  the  action, 
they  do  not  arise  and  have  not  been  considered. 

Judgment  reversed  with  costs;  cause  remanded,  with 
directions  to  sustain  the  motion  in  arrest  of  the  judgment 

Frazer,  J.  (dissenting).  The  question  is  not  whether  the 
suit  should  have  been  brought  in  Warren  county,  but  whether, 
after  they  have  appeared  and  pleaded  to  the  merits  in  Foun- 
tain, obtained  a  change  of  the  venue  to  Montgomery,  ft)und 
issues,  gone  to  trial,  and  been  defeated  before  a  jury,  the  de- 
fendants can,  for  the  first  time,  by  motion  in  arrest,  object 
that  the  suit  should  not  have  been  brought  in  Fountain  nor 
tried  in  Montgomery?  If  the  law  authorizes  a  party  thus 
to  trifle  with  the  courts  of  general  jurisdiction,  to  submit  his 
cause  to  their  adjudication,  occupy  their  time  and  attention 
in  hearing  it,  and  then,  when  beaten  upon  the  merits,  to  set 
up  that  all  that  has  been  done  is  a  farce,  it  is  certainly  time 
that  the  law  should  be  changed. 

In  The  Indianapolis  and  Madison  R.  R.  Co.  v.  Solomon,  23 
Ind.  534,  we  expressly  held  that  such  was  not  the  law,  and 
this  upon  such  deliberation  as  courts  of  last  resort  are  apt 
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to  bestow  upon  a  question  before  they  venture  to  overrule 
previous  decisions  of  the  same  tribunal;  as  we  did  with  una- 
nimity in  that  case.  It  will  not  do  now  to  base  a  judgment,  in 
direct  opposition  to  that  case^  upon  the  ground  that  the  ques- 
tion is  closed  by  a  long  line  of  uniform  decisions  and  legis- 
lative acquiescence  therein.  Legislative  acquiescence  for  a 
period  of  six  years  has  followed  that  case  and  given  it  what-, 
ever  of  sanction  may  be  derived  from  the  fact.  Vail  v.  Jones ^ 
31  Ind.  467,  was  put  upon  a  ground  by  the  majority  of  the 
court  which  rendered  it  unnecessary  to  consider  the  question 
now  involved,  and,  on  that  account,  it  was  not  discussed  or 
decided  by  the  majority  in  that  case^  and  therefore  it  cannot, 
as  I  think,  be  regarded  as  an  authority  upon  the  question. 

If  the  Solomon  case  is  bad  law,  it  should  be  overruled,  I 
grant  The  question  is  one  of  practice,  and  with  such  ques- 
tions greater  liberties  may  be  taken  than  with  rules  of  prop- 
erty, upon  the  faith  of  which  men  make  contracts  or  acquire 
titles.  A  rule  of  practice  established  in  error,  if  found  to 
embarrass  the  administration  of  justice,  may,  witli  little  in- 
convenience, be  corrected.  It  is  very  certain  that  the  rule  of 
the  Solomon  case  would  work  well  and  never  could  be  used 
as  a  trap  to  defeat  just  judgments,  or  in  any  way  hinder  the 
correct  administration  of  the  law.  If  the  principle  of  that 
case  is  to  be  disapproved  now,  it  must  be,  I  think,  not  because 
it  is  mischievous  but  because  it  is  in  conflict  with  the  statute. 

By  our  law,  suits  for  divorce  are  required  to  be  brought  in 
the  circuit  court  of  the  county  in  which  the  petitioner  is  a 
a  bona  fide  resident  This  requirement  is  quite  as  impera- 
tive as  the  28th  section  of  the  code  is  that  any  other  suit 
must  be  brought  in  the  county  in  which  the  subject  of  the 
action  is  situated.  And  an  action  in  personam^  to  recover 
damages,  is,  in  its  nature,  quite  as  transitory  as  a  suit  for 
divorce,  and  can  be  quite  as  well  tried  in  another  county  than 
that  in  which  the  statute  requires  it  to  be  instituted.  And 
yet  in  Letvis  v.  Lewis^  g  Ind.  105,  a  divorce  case,  it  was  held 
that,  after  answer,  when  the  complaint  was  silent,  it  was  too 
late  to  object  that  the  suit  was  brought  in  the  wrong  county, 
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the  fact  appearing  by  the  prooC  A  suit  for  divorce  concerns 
the  status  of  the  plaiatiii^  and  the  decree  operates  upon  that 
status.  This  decree  was  affirmed  though  the  suit  was  brought 
and  tried  in  a  wrong  county.  If  the  28th  section  of  the 
code  means  that  jurisdiction  of  the  subject  of  the  action  is  ex- 
clusive in  the  courts  of  the  county  where  the  suit  is  directed  to 
be  brought,  then  a  divorce  case  is  within  the  same  rule.  There 
can  be  no  good  reason  for  placing  such  a  construction  upon 
one  statute  and  not  upon  the  other.  The  same  remark  may, 
with  emphasis,  be  made  of  the  statute  giving  an  action  for 
killing  cattle  upon  railroads  not  fenced,  to  be  brought  in  the 
county  where  the  damage  was  done.  This  latter  statute  is 
penal,  and  therefore  subject  to  strict  construction. 

Before  the  code,  nothing  was  better  settled  than  that,  in 
civil  cases,  advantage  could  not,  after  verdict,  be  taken  of  the 
fact  that  a  personal  action  was  brought  and  tried  in  a  wrong 
county.  Mayor  of  London  v.  Cole,  7  T.  R.  579.  The  Eng- 
lish statute  of  jeofails,  16  and  17  Car.  2,  chap.  8,  was  ex- 
press that  the  judgment  should  not  for  that  cause  be  arrested 
or  reversed,  and  we  had  re-enacted  substantially  the  same 
statute.  R.  S.  1843,  P-  714-  Dumont  v.  Lockwood,  7 
Blackf.  576.  See,  also,  I  Smith  Lead  Cas.  793,  the  learned 
note  to  Mostyn  v.  Fabrigas.  It  has  been  supposed  that  sees. 
10 1  and  580  of  the  code  go  far  beyond  the  former  statute  of 
jeofails  in  covering,  after  a  fair  trial,  errors  and  defects  in 
legal  proceedings,  not  affecting  substantial  rights,  i  Van 
Santvoord  PI.  834.  Certainly,  the  general  tenor  of  our  decis- 
ions is  to  that  effect.  There  was  formerly,  in  England,  as  well 
as  here,  in  the  very  nature  of  things,  a  substantial  and  a  formal 
distinction  as  to  the  locality  of  trials,  which  may  yet  exist. 
Where  the  proceeding  is  in  rem,  it  may  sometimes  be  that 
the  judgment  will  have  no  effect  if  rendered  in  a  wrong 
county.  This  was  so  in  England,  in  ejectment,  because  the 
sheriff  of  the  county  where  the  cause  was  tried  was  to  de- 
liver possession,  and  this  he  could  not  lawfully  do  outside  of 
his  bailiwick.  See  Deqtdndre  v.  Williams,  31  Ind.  444,  So 
when  the  question  was,  in  any  case,  one  of  title  merely,  there 


NOVEMBER  TERM,  1871.  319 

Loeb  ei  aL  v,  Mathis. 

was  a  solid  distinction  of  locality.  TJie  New  Albany,  etc,  R. 
R,  Co.  V.  Huff',  was  a  case  of  this  kind.  But  in  cases  like 
this,  for  damages  merely,  the  matter  was  deemed,  as  long  ago 
as  Lord  Mansfield's  time,  one  of  mere  form.  This  distinc- 
tion, undeniable  in  its  very  nature,  was  plainly  stated  by  that 
great  judge  in  the  leading  case  oi Mostyn  v.  Fabrigas,  Cowp. 
1 76,  and  has  never  been  questioned.  See  also  Chit  Fl.  266. 
It  is  a  mistake  to  suppose  that  this  distinction  was  ever  ques- 
tioned in  Dotdson  v.  MattJiews,  4  T.  R.  503,  or  by  Chief  Jus- 
tice Marshall,  as  will  be  seen  upon  examination. 

In  suits  like  this,  the  rule  of  the  common  law,  that  the 
venue  must  be  laid  in  the  right  county,  was  quite  as  impera- 
tive as  our  statute  is,  that  the  suit  must  be  commenced  in 
the  right  county,  and  I  suppose  for  the  same  reason,  that 
is  to  say,  that  the  jury  to  try  the  cause  may  come  from 
that  county.  There  can  be  no  other  reason.  And  since  it 
has  come  to  be  believed  that  a  jury  having  no  previous 
knowledge  of  the  matter  in  controversy,  and  which  must, 
therefore,  rely  wholly  upon  the  evidence,  is  quite  as  safe 
as  any  other  jury,  and  indeed  in  all  respects  to  be  prefer- 
red, the  fact  that  the  place  of  trial  is  merely  a  formal  and 
technical  requirement,  in  its  essential  nature,  must  be  very 
apparent  indeed.  It  was  so  regarded  by  Marshall,  J.,  in 
Livingston  v.  yefferson,  i  Brock.  203.  It  is  not  to  be  supposed, 
without  finding  a  very  clear  expression  of  such  a  purpose, 
that  the  legislature  intended  that  a  party  who  had  volun- 
tarily, and  without  objection,  submitted  his  cause  to  such  a 
jury,  might,  after  a  verdict  against  him,  avail  himself,  for  the 
first  time,  of  this  formal  requirement  If  sections  loi  and 
580  of  the  code  do  not  preclude  the  possibility  of  such  a  re- 
sult in  this  case  where  these  appellants,  in  applying  for  a 
change  of  venue  from  Fountain  for  the  purpose  of  prevent- 
ing the  cause  from  being  sent  to  Warren,  state  under  oath 
that  they  could  not  have  a  fair  trial  in  Warren,  because  of 
local  prejudice  against  them,  existing  there,  then  I  do  not 
comprehend  the  purpose  or  meaning  of  these  enactments. 

In  my  judgment  the  twenty-eighth  section  of  the  code 
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was  not  intended  at  all  either  to  define  or  limit  the  general 
jurisdiction  of  our  courts.  The  code  itself  was  meant,  not  to 
declare  what  should  be  the]  jurisdiction  of  courts  over  sub- 
jects, but  how  proceedings  should  be  conducted  in  them.  Its 
title,  as  well  as  its  body,  shows  this.  Other  acts  declare  the 
nature  of  their  jurisdiction  and  define  it.  The  twenty-eighth 
and  five  other  sections  of  the  code  compose  article  3,  and 
this  article  is  entitled,  *' actions — ^where  commenced."  The 
ordinary  import  of  this  language  relates  to  place  or  venue, 
and  not  to  jurisdiction ;  and  so  of  the  language  of  this  par- 
ticular section,  and,  indeed,  of  the  whole  article.  It  simply 
requires  that  the  several  classes  of  actions  named  shall  be 
brought  in  the  counties  to  which  it  refers,  without  a  word 
to  indicate  that  jurisdiction  of  the  subjects  respectively  is 
exclusive  in  the  courts  of  such  counties.  Nor  can  this  be 
inferred  from  the  language  employed.  It  makes  all  actions 
local,  so  that  no  argument  whatever  can  be  based  upon  the 
former  distinction  between  those  local  and  those  transitory. 
This  section  of  the  code  is  taken,  with  but  a  slight  alteration, 
from  the  New  York  code,  section  123,  the  change  being  that 
the  action  shall  be  "commenced,"  instead  of  *' tried,"  in  the 
county  indicated.  The  court  of  appeals  of  that  state,  in 
considering  the  purport  of  it,  use  this  language:  "The 
object  of  the  section  is  to  determine  the  venue  in  the  classes 
of  actions  to  which  it  refers,  and  it  does  not  profess  to 
limit  or  define  the  jurisdiction  of  the  court."  Newton  v. 
Branson f  13  N.  Y.  587. 

The  power  to  hear  and  determine  a  cause  is  jurisdiction 
in  a  leg^  sense,  and  it  is  to  my  mind  very  clear  that  this 
power,  as  to  a  given  cause,  may  be  conferred  by  law  upon 
any  circuit  court  in  the  State ;  and  yet,  at  the  same  time, 
without  inconsistency,  it  may  be  required  that  suits  shall 
be  brought  only  in  the  county  where  the  subject  of  the 
action  is  situate,  or  where  the  cause  of  action  arose,  or 
where  the  defendant  resides;  and  that  the  effect  of  this  re- 
quirement is,  not  to  deny  jurisdiction  of  the  subject  to  the 
court  of  any  county,  but  merely  to  fix  the  proper  venue. 
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If  this  IS  not  so,  then  jurisdiction  and  venue  are  not  distin- 
guishable; or  rather,  to  determine  the  proper  venue  of  the 
cause  by  law,  means  that  no  court  elsewhere  has  power  to 
hear  and  determine  that  causa.  Elementary  principles  would 
inevitably  lead  a  step  further.  The  court  which  has  no  juris- 
diction of  the  subject  of  the  action  cannot,  it  is  universally 
held,  render  a  valid  judgment,  even  by  the  consent  of  all 
the  parties,  for  consent  cannot  confer  jurisdiction  of  a  mat- 
ter, where  the  law  has  denied  it 

Jurisdiction  of  the  parties  and  of  the  subject  must  co- 
exist, in  order  to  enable  any  court  to  render  a  judgment 
which  is  not  utterly  void.  The  parties  may  voluntarily  sub- 
mit themselves  to  a  jurisdiction — ^appearance  and  a  failure  to 
question  the  right  of  the  court  *  to  bind  them  waives  the 
objection  as  to  the  parties — ^but  as  to  the  subject,  it  is  never 
too  late,  even  after  judgment,  to  urge  it.  I  understand  the 
fifty-fourth  section  of  the  code  merely  to  be  in  harmony 
with  this  doctrinet  In  that  sense,  it  is  wise  in  its  provision 
that  the  objection  that  the  court  has  no  jurisdiction  of  the 
subject  shall  not  be  waived  by  a  failure  to  make  it  by  de- 
murrer or  answer.  Before  that  section  was  amended,  in  1 85  5 , 
the  objection,  that  no  case  was  made  by  the  complaint,  was 
waived,  unless  it  was  raised  by  demurrer,  for,  of  course,  it 
could  not  be  by  answer,  but  would  always  appear,  like  the 
want  of  jurisdiction  of  the  subject,  upon  the  face  of  the  com- 
plaint, and  it  would  be  senseless  to  attempt  to  show  it  by 
answer.  It  is  beyond  my  power  of  belief  that  it  was  ever 
intended  that  a  failure  to  object  should  cure  a  complaint 
which  failed  to  show  any  cause  of  action,  and  yet  not  waive 
the  objection  that  a  meritorious  suit  was  brought  in  a  wrong 
county.  I  can  readily  see,  however,  that  facts  not  averred, 
which  would  make  a  good  case,  might  be  proved  upon  a 
trial,  and  that  legislation  pre-eminently  intended  to  make 
traps  and  pitfalls  of  no  avail  in  the  conduct  of  a  cause,  could 
assume,  after  verdict,  that  a  good  case  must  have  been  proved,, 
else  the  plaintiff  would  not  have  succeeded. 
Vol,  XXXVII.— 21 
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It  will  be  seen,  upon  close  examination,  that  the  present 
question  has  not,  in  a  single  one  of  the  cases  relied  on  by 
my  brethren,  been  decided.  The  N,  A,  &  S.  R,  R.  Co,  v. 
Huffy  is  the  only  one  of  them  in  which  the  objection  was 
held  good  after  a  verdict  otherwise  recognized  as  valid,  and 
I  have  already  distinguished  that  case  from  the  present,  as 
one  in  its  nature  in  rem^  operating  upon  the  title  to  real 
estate.  Ring  v.  McCoun,  3  Sandf.  524,  was  held  to  be 
of  the  same  character.  Gardner  v.  Ogden^  22  N.  Y.  327, 
was  a  case  where  the  decree  sought  would  operate  directly 
on  the  person  of  the  defendant,  compelling  him  to  act,  and 
therefore  unlike  the  HufF  case,  where  by  its  own  force  the 
decree  would  operate  upon  the  title. 

It  is  by  inference  only,  as  it  seems  to  me,  that  the  cases  re- 
ferred to,  with  perhaps  a  single  exception,  can  be  made  to 
support  the  motion  in  arrest.  This  inference  is  deduced 
from  language  employed  by  the  judges,  where,  I  think, 
words  were  not  well  chosen,  or  not  used  with  exactly  legal 
accuracy,  as  they  would  have  been  if  the  very  question  had 
been  in  hand.  There  is  a  well  recognized  distinction  be- 
tween jurisdiction  over  the  subject  of  the  action  and  juris- 
diction over  the  particular  cause.  The  latter  may  not  exist, 
though  the  former  does,  in  a  given  instance.  In  short,  as 
has  been  already  intimated,  the  law  may  require  the  particular 
cause  to  be  commenced  in  a  certain  county  or  court,  not  be- 
cause the  courts  elsewhere  have  no  jurisdiction  of  the  sub- 
ject, but  because  the  legislature  is  of  opinion  that  it  will  be 
more  convenient  or  less  expensive  to  try  it  in  the  county  or 
court  chosen.  Prigg  v.  Adams^  2  Salk.  674,  is  a  case  where 
the  decision  rested  upon  this  distinction.  There  the  judg- 
ment (for  five  shillings)  of  a  court  having  general  jurisdic- 
tion of  the  subject  was  held  valid,  the  cause  arising  in  Bris- 
tol, though  the  statute  required  all  such  causes  arising  in 
Bristol  under  forty  shillings  to  be  brought  in  an  inferior 
court,  declaring  that  the  judgment  of  any  other  court 
should  be  void.  The  judgment  was  erroneous,  of  course, 
but.it  .would  have  been  void  if  the  effect  of  the  statute  had 
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been  to  deprive  the  superior  court  of  its  general  jurisdiction 
of  the  subject.  This  distinction  has  never  been  questioned 
to  my  knowledge,  i  Smith  Lead.  Cas.  821.  The  words, 
"jurisdiction .  of  the  subject,"  are  frequently  found  in  the 
books,  and  are  used  in  this  general  sense,  meaning  the  general 
power  of  the  court  I  cannot  bring  myself  to  believe  that 
the  legislature^  in  adopting  the  same  phrase,  intended  to  ex- 
press a  different  idea.  Thus  interpreted,  the  fifty-fourth  sec- 
tion of  the  code  is  in  harmony  with  the  liberal  and  enlight- 
ened purpose  of  that  act;  otherwise,  it  is  a  return  to  the  in- 
tense technicality  of  two  centuries  ago,  abandoned  in  Eng- 
land, and  condemned  as  mischievous  everywhere  else. 

I  admit  that  it  would  logically  follow,  from  the  views  al- 
ready expressed,  that  the  objection  could  not  be  raised  by 
demurrer,  and  that  this  is  not  in  harmony  with  Parker  v. 
McAllister,  14  Ind.  12.  It  results,  however,^in  no  inconven- 
ience or  embarrassment  that  a  motion  or  answer  shall  be  re- 
quired, the  former  wlien  the  matter  appears  on  the  face  of 
the  complaint,  the  latter  When  it  does  not.  At  common 
law,  a  demurrer  would  reach  it,  for  then  any  ojyection  ap- 
parent by  the  declaration  could  thus  be  raised,  whereas  now 
the  sta,tute  authorizes  only  certain  specified  questions  to  be 
made  in  that  way. 

The  subject  of  the  action  may  determine  its  proper  venue 
"Without  resulting  in  a  denial  of  the  general  power  of  any  court 
elsewhere  to  try  the  cause,  if  objections  be  not  made,  as  I 
think bas  been  already  shown;  and  if  this  be  true,  it  seems 
clearly  to  follow  that  no  argument  agjiinst  the  construction 
which  I  put  upon  the  fifty-fourth  section  of  the  code  can  be 
founded  upon  a  comparison  of  the  language  of  that  section 
with  that  which  is  employed  in  the  twenty-eighth  section.* 

Marsltall  M.  MUfard,  %  Poole,  %  McCabe,  X  M.  Butler, 
Monroe  M.  Milford,  R,  C.  Gregory,  %  H,  Brown,  y.  E.  Mc- 
Donald, and  E.  M.  McDonald,  for  appellants. 

T.  F.  Davidson,  and  %  Buchanan,  for  appellee. 

^Opinions  filed  January  2d,  187 1 ;  petition  for  a  rehearing  oYerruIed  February 
2d,  1872. 


3«4  SUPREME  COURT  OF  INDIANA 

Hoskins  v,  Hutchings  ei  aL 


HosKiNs  V.  Hutchings  et  al- 

Mortgage. — Widcw^^Duwer.-^\fYittt  a  husband  mortgaged  land  {his  wife  not 
joining)  on  the  X2th  day  of  January,  1853,  and  in  1856  the  mortgage  was 
foreclosed,  and  the  husband  died  in  1859,  the  wife  had  no  interest  in  the  land, 
dower  having  been  abolished  after  the  execution  of  the  mortgage,  with  no 
saving  clause  for  this  class  of  cases. 

APPEAL  from  the  Clark  Circuit  Court 

Downey,  J. — Suit  by  the  appellant  against  the  appellees  for 
partition  of  real  estate.  Judgment  for  the  appellant  for  one- 
third,  for  her  life,  of  the  real  estate,  and  for  the  appellees  for 
the  residue  of  the  land,  and  partition  made  and  approved  ac- 
cordingly. Each  party  moved  for  a  new  trial,  which  was 
denied,  each  excepted,  and  each  has  appealed  and  assigned 
errors. 

The  facts  are,  that  the  appellant  was  the  wife  of  Henry 
.Hoskins,  who  was  the  owner  in  fee  simple  of  the  land  in  ques^ 
tion.  On  the  12th  day  of  January,  1853,  he  mortgaged  the 
land  to  Hutchings,  his  wife  not  joining  in  the  mortgage. 
In  1856,  the  mortgage  was  foreclosed,  and  at  a  sale  of  the 
land  it  was  purchased  by  Hutchings,  the  mortgagee-  Henry 
Hoskins  died  in  1859. 

The  appellant  insists  that  she  is  entitled  to  one-third  in  fee 
simple  of  the  land ;  the  appellees  contend  that  she  is  not  en- 
titled to  any  of  it,  and  the  court  awarded  to  her,  as  we  have 
seen,  one-third  of  it  for  her  lifetime. 

In  principle,  we  think  this  question  is  decided  in  Strong 
V.  Clem,  1 2  Ind.  37,  and  the  cases  following  it.  It  is  true  that 
in  those  cases  the  fee  simple  had  been  conveyed  by  the  hus- 
band, when  in  this  there  was  only  a  mortgage  executed  by 
him  on  the  land.  But  when  this  mortgage  was  executed,  it 
gave  the  creditor  a  valid  lien  on  the  land,  subject  only 
to  the  contingent  right  of  the  wife  to  dower  in  ^^ 
same,  in  the  event'  that  she  should  survive  her  husband. 
We  cannot  see  how  the  legislature  could  increase  the  tnt^^' 
est  of  the  wife,  and  in  the  same  proportion  diminish  that 
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of  the  mortgagee,  without  incurring  the  charge  of  having  im- 
paired the  obligation  of  the  contract. 

The  creditor  has  here  a  specific  lien  upon  the  mortgaged 
premises,  which  cannot  be  taken  away  from  him,  without  an 
evident  infiaction  of  the  constitution  of  the  United  States, 
and  a  violation  of  a  plain  principle  of  justice  and  right 
Const  U.  S^  art  i,  sec.  lo. 

Coming  to  the  other  branch  of  the  question,  we  must  fol- 
low the  cases  which  have  been  decided  by  this  court,  which 
hold  that  the  inchoate  dower  estate  of  the  wife  being  abol- 
ished, she  has,  in  such  a  case,  no  interest  in  the  land.  It  is 
unfortunate  that  the  legislature  did  not,  in  the  section  abolish- 
ing tenancies  in  dower  and  by  courtesy,  except  from  the 
operation  of  the  act  inchoate  rights.  While,  in  this  case, 
the  mortgagee  must  be  allowed  to  hold  the  interest  which  was 
mortgaged  to  him,  undiminished  by  any  subsequent  legisla- 
tion, there  would  seem  to  be  no  justice  in  such  legislation  as 
gives  him  the  land  discharged  from  the  dower  estate  altogether. 
But  we  feel  compelled  to  follow  the  cases  to  which  we  have 
referred  in  this  respect,  as  well  as  in  the  other,  and  hold  tHat 
the  widow  has  no  interest  whatever  in  the  real  estate  in  ques- 
tion. 

Judgment  reversed  and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  complaint,  costs  to  appellant,  against 
Josephine  E-  Hoskins.* 

y.  If.  Stotsenburg  and  T.  M,  Bfvwn^  for  appellant 

T.  W.  Gibson^  for  appellees. 

^Petition  for  a  rehearing  overruled. 


The  Jefpersonville,  Madison,  and  Indianapolis  Rail- 

ROAd  Company  v.  Cox. 

Pleading. — Demumr^^-^^fT^cre  a  complaint  contains  one  good  paragn^ph,  a 
demurrer  to  the  whole  complaint  should  be  overruled. 

PRAcncE. — Instructions. — Exceptions, — ^Where  an  instruction  asked  by  a  party, 
is  in  writing,  signed  by  the  party  or  his  attorney,  it  thereby  becomes  part  of 
die  record.    An  exception  may  be  taken  to  the  giving  of  such  instruction  or 
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the  refusing  to  give  it  by  the  words  "given  (or  refused)  and  excepted  to" 
being  written  after  it  and  signed  by  the  party  excepting  or  his  attorney.  If 
such  instruction  be  so  made  part  of  the  record,  and  the  exception  be  so  en- 
tered, the  instruction  need  not  be  authenticated  by  the  signature  of  the  judge 
or  put  into  a  bill  of  exceptions.  Cross  v,  Pf arson,  17  Ind.  612,  overruled 
on  this  question. 
Same. — Record, — ^Where  instructions  are  refused,  it  will  be  presumed,  the  evi- 
dence not  being  in  the  record,  that  they  were  refused  because  not  applicable 
to  the  evidence. 

APPEAL  from  the  Johnson  Common  Pleas. 

BusKiRK,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  the  value  of  certain  cattle 
killed  and  injured  by  the  locomotive  and  cars  of  the  appel- 
lant. The  complaint  was  in  two  paragraphs.  The  first  was 
based  upon  the  statute  of  1863.  The  second  alleged  that 
the  cattle  were  killed  and  injured  by  the  carelessness  of  the 
servants  of  the  appellant.  The.  appellant  demurred  generally 
to  the  complaint.  The  demurrer  was  overruled  and  an  ex- 
ception taken.  The  appellant  answered  by  a  denial.  The 
cause  was  tried  by  a  jury  and  resulted  in  a  finding  for  the 
plaintiff 

The  court  overruled  a  motion  for  a  new  trial,  and  ren- 
dered judgment  on  the  verdict 

Three  errors  are  assigned:  i.  The  overruling  of  the 
demurrer  to  the  complaint.  2.  The  refusal  of  the  court  to 
instruct  the  jury  as  requested  by  the  appellant  in  the  seventh 
instruction.     3.  Overruling  a  motion  for  a  new  trial. 

The  counsel  for  appellant,  in  their  brief,  admit  that 
there  was  one  good  paragraph  in  the  complaint^  and,  the 
demurrer  being  to  the  whole  complaint,  that  the  court  com- 
mitted no  error  in  overruling  it.  This  disposes  of  the  first  error. 

The  evidence  is  not  in  the  record,  and,  consequently,  we 
are  in  no-  condition  to  determine  whether  the  court  erred  m 
refusing  a  new  trial.  There  is  nothing  for  us  to  base  any 
jiudgment  upon,  and  in  such  a  case  we  will  presume  that 
the  ruling  of  the  court  below  was  correct. 

This  leaves  for  our  consideration  the  refusal  of  the  court 
to  give  the  seventh  instruction  as  asked  by  the  appellanL 
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There  is,  however,  a  preliminary  question  to  be  determined 
before  we  can  consider  the  principal  question. 

The  appellee  insists  that  the  exception  to  the  refusal  of 
the  court  to  give  the  instruction  and  the  instruction  itself 
are  not  before  the  court  in  a  form  to  authorize  our  exami- 
nation of  the  question.  The  instruction  refused  was  in 
writing  and  signed  by  counsel.  The  following  entry  was 
at  the  close  of  the  instruction.  "Refused  and  excepted  to 
at  the  time.  Overstreet  &  Hunter,  Banta  &  Byfield,  attor- 
neys for  defendant." 

"'  It  is  contended  by  the  appellee  that  an  instruction  refused 
can  only  be  made  a  part  of  the  record  by  a  bill  of  excep- 
tions, or  authenticated  by  the  signature  of  the  judge  who 
presided  at  the  trial,  and  In  support  of  this  position  refer- 
ence is  made  to  the  case  of  Cross  y,  Pearson,  17  Ind.  612. 
In  that  case  the  court  say:  "A  part  of  the  instructions 
asked  by  the  plaintiff  have  appended  to  them  the  words, 
'refused  and  excepted  to,'  signed  by  counsel;  and  a  part 
asked  by  defendant  the  words,  'given  and  excepted  to,' 
and  likewise  signed  by  plaintiff's  counsel.  They  do  not 
appear  to  be  authenticated  by  the  signature  of  the  judge, 
nor  are  they  embodied  in  the  bill  of  exceptions."  The  court 
held  that  the  instruction  was  not  in  the  record,  and  that  the 
exception  to  the  refusal  of  the  court  to  instruct  was  not 
properly  taken.  It  is  maintained  by  the  counsel  for  the 
appellant  that  the  above  decision  is  repugnant  to  the  statute, 
and  is  in  conflict  with  earlier  and  later  decisions  of  the 
court 

The  sixth  clause  of  section  324  of  the  code,  2  G.  &  H. 
200,  is  as  follows : 

"Where  either  party  asks  special  instructions  to  be  given 
to  the  jury,  the  court  shall  either  give  each  instruction  as 
requested,  or  positively  refuse  to  do  so ;  or  give  the  instruc- 
tions with  a  modification,  in  such  manner  that  it  shall  dis- 
tinctly appear  what  instructions  were  given,  in  whole  or  in 
part,  and  in  like  manner  those  refused,  so  that  either  party 
may  except  to  the  instructions,  as  asked'  for,  or  as  modified, 
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or  to  the  modification.  All  instructions  given  by  the 
court  must  be  signed  by  the  judge,  and  filed,  together  with 
those  asked  for  by  the  parties,  as  a  part  of  the  record.  The 
instructions  shall  not  be  entered  at  large  on  the  final  record, 
unless  either  party  may  wish  to  remove  the  cause  to  a  supe- 
rior court 

**Sec.  325.  A  party  excepting  to  the  giving  of  instruc- 
tions, or  the  refusal  thereof,  shall  not  be  required  to  file  a 
formal  bill  of  exceptions;  but  it  shall  be  sufficient  to  write  at 
the  close  of  each  instruction,  'refused  and  excepted  to,'  or 
'given  and  excepted  to,'  which  shall  be  signed  by  the  party 
or  his  attorney." 

We  are  clearly  of  the  opinion  that  the  above  sections  of  the 
statute  will  not  bear  the  construction  placed  on  them,  in  the 
case  of  Cross  v.  Pearson,  supra.  The  learned  j  udge,  who  deliv- 
ered the  opinion  of  the  court  seems  to  have  been  misled  by  the 
provision,  that  "  all  instructions  given  by  the  court  must  be 
signed  by«the  judge,  and  filed,  together  with  those  asked  for 
by  the  parties,  as  a  part  of  the  record."  The  statute  con- 
templates two  kinds  of  instructions;  first,  those  given  l^ 
the  court  of  its  own  motion,  and  these  must  be  signed  by  the 
judge  and  filed;  second,  those  asked  for  by  the  parties, 
and  these  must  be  filed  together  with  those  given  by  the 
court,  and  in  this  manner  the  instructions  given  by  the  court 
of  its  own  motion  and  those  asked  for  by  the  parties  become 
a  part  of  the  record.  When  a  party  asks  the  court  to  give 
an  instruction,  it  should  be  in  writing  and  signed  by  the 
party  or  his  attorney.  When  the  instructions  given  by  the 
court  of  its  own  motion  are  signed  by  the  judge,  and  those 
asked  for  by  the  party  are  signed  by  the  party  or  his  attor- 
ney, they  are  sufficiently  authenticated  and  can  be  readily 
identified.  When  they  are  signed  by  the  judge  or  the  party 
asking  them  and  are  filed,  they  become  a  part  of  the  record, 
but  the  instructions  are  not  to  be  entered  at  large  upon  the 
final  record,  unless  either  party  may  appeal  the  case  to  this 
court,  when  they  are  to  be  copied  into  the  record,  as  the 
complaint,  answer,  reply,  and  demurrer  filed  in  a  cause  are. 
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Section  325  provides  hvo  modes  in  Avhich  an  exception 
can  be  taken  to  the  giving  or  the  refusing  to  give  instruc- 
tions. The  first  is  by  a  formal  bill  of  exceptions,  but  this 
mode  is  not  required;  the  second  is  by  writing  at  the 
close  of  the  instruction  the  words,  "given  and  excepted  to," 
or  "refused  and  excepted  to,"  and  this  entry  must  be  signed 
by  the  party  or  his  attorney.  The  statute  declares  that  this 
shall  be  sufficient  to  take  an  exception  to  the  giving  or  the 
refusing  to  give  an  instruction.  Such  has  been  the  uniform 
construction  of  the  statute  by  this  court,  except  in  the  case 
of  Cross  V.  Pearson,  supra. 

We  will  refer  to  some  of  the  earlier  and  later  decisions. 

In  the  case  of  Ledley  v.  TJte  State,  4  Ind.  580,  this  court 
was,  for  the  first  time,  called  upon  to  place  a  construction 
upon  the  above  sections  of  the  statute.  In  that  case  the 
court  held  that  the  memorandum  at  the  close  of  an  excep- 
tion, "refused  and  excepted  to,"  must  be  signed  by  the 
party  or  his  attorney. 

This  court,  in  the  case  of  The  State  v.  Raboum,  14  Ind. 
300,  held  that  the  exception  to  the  instruction  given  was 
not  properly  taken,  for  the  reason  that  the  exception  related 
to  the  time  of  the  filing  of  the  bill  of  exceptions,  and  not 
to  the  time  when  the  decision  was  made. 

In  Bush  V.  Durham,  15  Ind.  252,  ^n^Maghee  v.  Baker,  15 
Ind.  254,  this  court  held  that  "an  exception  to  an  instruc- 
tion given  by  the  court,  in  these  words :  '  The  court  refused  to 
give  such  instruction,  and  the  plaintiff  excepted,'  is  not  well 
taken,  unless  signed  by  the  party  or  his  attorney." 

The  precise  point  involved  in  the  case  under  consideration 
was  involved  in  the  case  of  Newby  v.  Warren^  24  Ind.  16  r, 
where  the  court  held  that  exceptions  to  instructions  g^ven 
or  refused  by  the  court  may  be  taken  in  two  ways.  The  first 
method  provided  by  statute,  2  G.  &  H.  201,  is  by  the  party 
or  his  attorney  writing  at  the  end  of  each  instruction,  "given 
(or  refused)  and  excepted  to,"  and  signing  it.  The  other 
method  is  by  a  general  bill  of  exceptions.  When  neither  of 
these  methods  is  resorted  to,  the  instructions  form  no  part 
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of  the  record,  and  will  not  be  noticed.  If  the  words,  "given 
(or  refused)  and  excepted  to/'  written  after  the  instruction, 
are  signed  by  the  judge  instead  of  by  the  attorney,  it  is  not 
a  proper  reservation  of  the  exceptions. 

The  above  case  is  in  direct  and  irreconcilable  conflict  with 
the  case  of  Cross  v.  Pearson,  supra.  In  the  one  it  was  held 
that  the  instruction  must  be  authenticated  by  the  signature 
of  the  judge,  while  in  the  other  it  was  held  that  if  it  was 
signed  by  the  judge  instead  of  the  party  or  the  attorney,  it 
was  not  a  proper  reservation  of  the  exception. 

The  ruling  in  the  case  of  Newby  v.  Warren^  24  Ind.  161, 
was  followed  in  the  case  of  Medler  v.  Tlu  State,  26  Ind.  171. 

We  are  of  the  opinion  that  the  exception  to  the  instruc- 
tion refused  was  properly  taken,  and  that  the  said  instruction 
constitutes  a  part  of  the  record,  and  that  the  decision  in  the 
case  of  Cross  v.  Pearson,  supra,  is  repugnant  to  the  statute, 
and  in  conflict  with  the  other  decisions  of  this  court,  and 
that  said  case  is,  on  the  point  under  consideration,  overruled. 

It  is  next  maintained  by  the  appellee  that  we  cannot  re- 
verse the  judgment,  even  if  the  instruction  refused  was  cor- 
rect as  an  abstract  proposition,  and  is  properly  in  the  record, 
for  the  reason  that  where  instructions  are  refused,  the  evi- 
dence not  being  in  the  record,  it  will  be  presumed  that  they 
were  refused  because  they  were  not  applicable  to  the  evi- 
dence. 

The  above  proposition  is  sustained  by  a  long  and  un- 
broken line  of  decisions  in  this  court  A  large  number  of 
the  cases  are  collected  in  note  e,,  2  G.  &  H.  200.  The  last 
case  we  have  found  sustaining  the  same  principle  is  Waltn^ 
V.  Hutching  Adnix,  29  Ind.  136. 

The  instruction  asked  and  refused  was  in  these  words: 
"  If  a  public  highway  crosses  a  railroad  track,  at  a  point  in  a 
town  where  it  would  be  illegal  or  improper  for  the  railroad 
company  to  fence  the  track  on  either  side  of  said  crossing, 
on  account  of  the  rights  or  convenience  of  the  public,  the 
company  is  not  required  by  law  to^  place  cattle-pits  at  the 
side  of  the  crossing  to  keep  cattle  off*  the  track." 
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The  evidence  not  being  in  the  record,  we  have  no  means 
of  knowing  whether  the  above  instruction  was  applicable  to 
the  case  or  not.  If  the  evidence  showed  that  the  cattle 
were  not  killed  and  injured  in  a  town,  then  the  charge  asked 
was  correctly  refused.  The  court  below  had  the  means  of 
knowing,  and  we  will  presume  did  know,  whether  the 
charge  applied  to  the  case.  • 

We  are,  therefore,  of  the  opinion,  that  in  the  condition  of 
the  record,  we  cannot,  under  the  long  and  well  settled  prac- 
tice in .  this  court,  examine  and  determine  whether  the  court 
erred  in  refusing  to  instruct  as  asked 

The  judgment  is  affirmed,  with  costs. 

D,  D.  Banta,  C.  Byjield,  G,  M.  Overstreet,  and  A.  B.  Hun- 
ter,  for  appellant. 

D.  W.  Howe,  for  appellee. 


Basye  v,  Goodman. 

Practice. — Set-off. — JRehuUing  Evidence. — ^Where  a  defendant  in  an  action  has 
introduced  proof  of  a  set-off,  and  the  plaintiff  introduces  new  matter  in  evi- 
dence in  avoidance,  the  defendant  has  the  same  right  to  introduce  rebutting 
proof,  that  he  veould  have  in  an  action  on  the  matter  pleaded  as  set-off. 

APPEAL  from  the  Henry  Common  Pleas. 
.  Downey,  J. — This  action  was  commenced  before  a  justice 
of  the  peace.  The  defendant  pleaded  a  set-off.  Upon  a 
trial  before  the  justice,  the  plaintiff  was  successful.  On 
appeal  to  the  common  pleas  he  got  a  still  larger  judgment. 
The  defendant  is  the  appellant  in  this  court.  The  cause  of 
action  and  the  set-off  each  consists  of  an  account  of  several 
items.  On  the  trial  in  the  common  pleas  the  court  refused 
to  allow  the  defendant  to  give  rebutting  evidence  relating  to 
his  setoff  For  instance,  the  defendant  had  charged  in  his  set-off 
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for  medical  services,  and  made  proof  of  the  services,  and 
the  reasonable  value  thereof.  The  plaintiff  then  gave  evi- 
dence tending  to  show  that  the  services  were  rendered  under 
a  special  agreement,  by  which  the  defendant  was  to  charge 
one-fourth  less  than  they  were  reasonably  worth.*  The  de- 
fendant then  proposed  to  disprove  this  special  contract,  but 
the  court  excluded  his  evidence.*  Again,  the  defendant  had 
a  charge  for  pasture  for  animals;  and  having  proved  the 
pasturing  and  its  vaKie,  the  plaintiff  then  gave  evidence  that 
on  account  of  the  fences  being  down,  and  the  defendant  fail- 
ing to  keep  the  same  up,  and  other  cattle  depasturing  the  fields, 
he  lost  the  use  of  the  pasture.  The  defendant  then  offered 
to  prove  that  the  fences  inclosing  the  pasture-fields  were  in 
good  repair.    This  evidence  was  rejected. 

These  rulings  of  the  court  are  the  errors  aasigned.  We 
think  they  were  erroneous.  The  plaintiff  had  the  right  to 
open  and  close  the  evidence  and  argument;  but  it  is  not 
meant  by  this  that  the  rebutting  evidence  of  the  defendant 
upon  his  set-off  shall  be  excluded.  If  this  were  so,  few 
defendants  would  be  willing  to  risk  the  experiment  of  put- 
ting in  a  set-off.  Where  the  defendant  has  given  evi- 
dence of  his  set-off,  in  a  case  like  this,  and  the  plaintiff 
proves  new  matter  by  way  of  avoidance,  the  defendant  has  the 
same  right  to  give  rebutting  evidence,  that  a  plaintiff  would 
have  where  the  defendant  meets  his  claim  by  that  kind  of  de- 
fence. It  may  be  that  under  this  rule  the  defendant  will  close 
the  evidence ; .but  it  is  not  necessarily  so.  Had  the  defendant, 
instead  of  using  his  claim  as  a  set-off,  brought  an  indepen- 
dent action  upon  it,  there  could  scarcely  have  been  two  opin* 
ions  about  the  right,  under  the  circumstances,  to  give  this 
evidence. 

The  judgment  is  reversed,  with  costs,  and  th^  cause 
remanded. 

%  Brawn  and  R.  Z.  Polk^  for  appellant 

W.  H.  Carroll^  for  appellee. 
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Robinson  v.  The  Board  of  Commissioners  of  Vanderburg        ^JJ 

County.  j  37  saV 

|141     163; 

Apfbal.  —  Qntniy  Commissioners. — One  wlio  b  not  a  party  to  proceedings 
before  the  board  of  county  commissioners  cannot  appeal  from  a  decision  of 
such  board,  unless  he  shall  file  in  the  office  of  the  county  auditor  his  affidavit, 
showing  that  he  has  an  interest  in  the  matter  decided,  and  that  he  is  aggrieved 
by  such  decision.  If  such  an  affidavit  has  not  been  filed,  the  court  may  dis- 
miss the  appeal. 

SAWLr^SUUuU  Consirued^-The  ^tasae,"apatfy  to  the  proceeding^*  as  used  in ' 
the  statute,  i  G.  &  H.  253,  section  31,  embraces  such  persons  only,  as  are 
parties  in  a  legal  sense,  and  who  have  been  made  or  become  such  in  some 
mode  prescribed  or  recognized  by  the  law,  so  that  they  are  bound  by  the 
proceeding. 

APPEAL  from  the  Vanderburg  Common  Pleas. 

Downey,  J. — At  the  May  term,  1869,  the  Board  of  Com- 
missioners made  and  entered  of  record  the  following  order: 

''Nowhere,  upon  being  sent  for,  comes  A.  L.  Robinson, 
and  states  to  the  board  that  he  has  no  time  to  make  the  re- 
port required  of  him  by  the  board,  nor  to  complete  his  in- 
vestigations ;  and  the  board,  in  consideration  of  the  course 
pursued  by  the  said  Robinson,  and  his  failure  to  report  the 
result  of  his  examination  to  this  board,  ordered  that  all  ac- 
tions brought  by  the  said  A.  L.  Robinson  for,  and  on  the 
part  of  the  county  be  and  are  hereby  discontinued  for  the 
present  The  board  require  of  said  Robinson  a  statement 
of  the  results  obtained  by  his  investigations;  also  a  thorough 
examination  of  the  reports  filed  by  the  county  auditor;  and 
the  said  Robinson  is  granted  further  time,  viz.,  until  the  first 
day  of  June,  1869,  to  perform  said  work  and  make  his  re- 
port to  this  board ;  and  the  county  auditor  is  hereby  directed 
to  furnish  a  copy  of  the  foregoing  to  said  Robinson  and  to 
the  clerk  of  the  court." 

Without  filing  any  affidavit  setting  forth  that  he  had  any 
interest  in  the  matter  decided,  and  was  aggrieved  by  the  de- 
cision, Robinson  appealed  from  this  order  of  the  board  to  the 
common  pleas. 

In  the  common  pleas,  a  bill  of  exceptions  informs  us,  the 
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defendant  by  counsel  moved  to  dismiss  the  appeal  for  the 
reason  that  that  court  had  no  jurisdiction  to  try  and  deter- 
mine the  same,  to  which  the  plaintiff  in  person  objected;  and 
before  the  said  motion  was  decided  and  while  the  same  was 
pending,  the  plaintiff  offered  to  prove  by  two  members  of  the 
said  board  of  commissioners,  that  the  order  of  the  said  board 
appealed  from  herein  was  never  passed  by  the  said  board, 
and  that  the  same  was  entered  of  record  in  the  records  of 
said  board,  by  the  auditor  of  said  county,  without  the  con- 
sent or  approbation  of  said  board,  which  proof  the  court  re- 
fused to  hear,  but  dismissed  the  appeal  at  the  costs  of  the 
plaintiff.     He  excepted. 

The  statute  provides  that  ''from  all  decisions  of  such  com- 
missioners there  shall  be  allowed  an  appeal  to  the  circuit  or 
common  pleas  court,  by  any  person  aggrieved;  but  if  such 
person  shall  not  be  a  party  to  the  proceeding  such  appeal 
shall  not  be  allowed,  unless  he  shall  file  in  the  office  of  the 
county  auditor  his  affidavit  setting  forth  that  he  has  an  inter- 
est in  the  matter  decided,  and  that  he  is  aggrieved  by  such 
decision,  alleging  explicitly  the  nature  of  his  interest"  i  G. 
&  H.  253,  sec.  31. 

We  cannot  say  that  the  appellant  was  a  party  to  the  pro- 
ceeding referred  to,  in  any  legal  sense.  It  is  true  that  he  is 
named  in  the  order.  But  that  alone  does  not  make  him  a 
party.  The  county  had  the  undoubted  right,  so  far  as  any- 
thing is  made  to  appear,  to  order  the  dismissal  of  the  suits 
brought  by  the  appellant  for  and  on  the  part  of  the  county. 
We  are  of  the  opinion,  then,  that  without  an  affidavit  filed, 
showing  the  appellant  had  an  interest  in  the  matter  decided, 
and  that  he  was  aggrieved  by  such  decision,  as  required  by 
the  section  of  the  statute  above  referred  to,  the  court  com- 
mitted no  error  in  dismissing  the  appeal. 

The  judgment  is  affirmed, with  costs. 

ON  PETITION    FOR  A   REHEARING. 

WoRDEN,  C.  J. — ^The  appellant  has  filed  an  earnest  peti- 
tion for  a  rehearing  in  this  cause,  and  we  have  given  it  a 
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careful  consideration,  but  have  arrived  at  the  same  conclusion 
as  before.  Some  further  observations,  however,  may  not  be 
out  of  place. 

The  statute,  as  has  been  seen,  allows  no  one  to  appeal 
from  the  decisions  of  the  board  of  commissioners,  without 
the  required  affidavit,  unless  he  be  "a  party  to  the  proceed- 
ing. 

There  is  no  reason  why  the  phrase,  *'a  party  to  the  pro- 
ceeding," should  not  be  construed  in  its  ordinary  legal  mean- 
ing, and  be  held  to  embrace  such  persons  only  as  are  parties 
in  a  legal  sense,  and  who  have  been  made  or  have  become 
such  in  some  mode  prescribed  or  recognized  by  the  law,  so 
that  they  are  bound  by  the  proceeding.  The  statute  is  quite 
liberal  in  giving  any  other  person  aggrieved  the  right  of 
appeal  on  filing  the  affidavit. 

Now,  the  question  arises  whether  Robinson  was  a  party  to 
the  proceeding  in  the  legal  sense  of  the  term,  so  as  to  be 
bound  thereby.  If  so,  how  did  he  become  such?  It  is  clear 
that  he  was  not  the  mover  in  the  proceeding,  and  did  not 
occupy  a  position  similar  to  that  of  a  plaintiff  in  an  action. 
If  the  proceeding  was  in  its  nature  ex  parte,  Robinson  was 
no  party  and  not  concluded  by  it.  Assuming  that  the  pro- 
ceeding was  of  an  adversary  character,  then,  to  make  Rob- 
inson a  party,  he  must  have  been  brought  in  in  some  mode 
prescribed  by  law,  or  he  must  have  voluntarily  appeared  to 
the  proceeding.  The  record  does  not  show  that  he  became 
a  party  in  either  of  these  modes;  or,  in  other  words,  that  he 
was  aparty  at  all.  The  record  does  show,  to  be  sure,  that  "  now 
here,  upon  being  sent  for,  comes  A.  L.  Robinson,  and  states 
to  the  board  that  he  has  no  time  to  make  the  report  required 
of  him  by  the  board,  nor  to  complete  his  investigations." 
Being  "sent  for"  was  no  summons  or  notice  to  appear  to  an 
adversary  proceeding,  nor  was  his  coming  in  and  making  the 
statement  imputed  to  him  by  the  record  any  appearance  to 
such  subsequent  proceeding.  The  statement  imputed  to 
him  had  no  necessary  connection  with  the  subsequent  action 
of  the  board,  nor  does  it  appear  that  Robinson  was  advised 
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of  the  intended  proceedings.  "  There  should  be  some  formal 
entry,  or  plea,  or  motion,  or  official  act,  to  constitute  an 
appearance ;  and  this  should  be  of  record,  and  tried  by  the 
record."    Scott  v.  Hull,  14  Ind.  136. 

It  is  quite  clear  to  our  minds  that  as  Robinson  was  not 
made  a  party  to  the  proceeding  in  any  legal  mode,  and  as  he 
did  not  appear  thereto,  he  was  not  a  party  thereto  in  any 
legal  sense,  nor  is  he  bound  thereby  as  a  party. 
The  petition  for  a  rehearing  is  overruled* 
A.  L.  Robinson  and  Parrett  &»  Wood,  for  appellant 

*  Original  opinion  filed  April  20tli,  1871.    Opinion  on  petition  for  a  rehear- 
ing filed  December  22d,  187 1. 


McNiEL  ET  AL.  V.  DAVIDSON. 

Evidence. — Admissions, — Attorney. — ^In  a  suit  by  an  attorney  for  his  services, 
it  is  proper  for  him  to  testify  as  a  witness  to  admissions  made  by  the  defend- 
ants, as  to  the  amount  realized  by  his  successful  defence  of  the  aodon  in 
which  he  was  employed  by  them. 

Same. — Opinions, — There  is  no  error  in  excluding  evidence  (^  a  witness  as  to 
the  value  of  services  rendered  by  an  attorney  in  a  case,  from  his  knowledge 
of  what  the  services  were,  when  he  has  stated  that  he  cannot  say  what  a  rea- 
sonable fee  would  be;  nor  is  it  error  to  exclude  snch  testimony,  when  it  has 
not  been  shown  that  the  witness  offered  is  competent  to  state  such  value. 
Other  persons,  having  knowledge  on  the  subject,  are  competent  witnesses,  as 
well  as  lawyers.  But  a  mere  opinion  is  not  evidence.  There  must  be  knowl- 
edge of  facts  which  will  give  value  to  the  opinion. 

APPEAL  from  the  Montgomery  Common  Pleas. 

Downey,  J. — This  suit  was  brought  by  the  appellee  against 
the  appellants  in  the  common  pleas  of  Fountain  county, 
and,  after  a  change  of  venue,  was  tried  in  the  common  pleas 
of  Montgomery  county.  The  plaintiff  recovered  a  verdict 
for  nine  hundred  and  ninety-nine  dollars;  there  were  succes- 
sive motions  for  a  venire  de  novo,  for  a  new  trial,  and  in  arrest 
of  judgment,  all  of  which  were  overruled,  and  the  defendants 
excepted.    Judgment  was  then  rendered. 
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The  complaint  was  for  services  rendered  by  the  plaintiff) 
as  an  attorney  in  certain  enumerated  actions,  in  pursuance 
of  a  written  contract,  alleged  to  have  been  worth  two  thou- 
sand dollars.  Answer,  general  denial  and  payment.  There 
was  a  demurrer  to  the  complaint  by  the  defendants,  which 
was  overruled,  and  this  is  assigned  for  error;  but  it  is  not 
urged  here  in  argument,  and  we  see  no  defect  in  the  com- 
plaint. We  may  say  the  same  as  to  the  motion  for  a  venire 
de  novo,  and  in  arrest  of  judgment  Several  questions  are 
presented,  under  the  alleged  error  in  refusing  a  new  trial, 
which  we  will  proceed  to  examine. 

The  first  point  relates  to  the  refusal  of  the  court  to  sup- 
press certain  depositions.  But  it  is  not  shown  by  the  bill 
of  exceptions  that  any  such  motion  was  made  when  it 
should  have  been  made,  and  for  this  reason  we  cannot  say 
that  tliere  was  any  error.  Such  motions,  as  a  general  rule, 
must  be  made  before  entering  into  the  trial.  Sec.  266,  2  G. 
&  H.  178. 

The  court  allowed  the  plaintiff)  over  the  opposition  of  the 
defendants,  to  testify  to  the  admissions  of  John  R.  McNiel 
as  to  the  amount  realized  by  the  McNiels  by  the  defeat  of 
the  actions  which  he  defended  under  the  employment  in 
question.  There  was  no  amount  agjreed  upon  which  the 
plaintiff*  was  to  be  paid  for  his  services  in  defending  the 
suits.  It  seems  to  us  that  the  benefits  conferred  by  the  ser- 
vices of  the  attorney  were  proper  to  be  considered  in  deter- 
mining the  amount  of  the  compensation.  It  was,  however, 
only  one  of  the  elements  or  circumstances  entering  into  the 
question.  The  same  may  be  said  of  the  testimony  of  an- 
other witness  on  the  same  subject. 

The  defendants  introduced  Judge  Cowan,  who  presided  in 
the  circuit  court  in  which  the  suits  in  question  were  tried, 
and  he  testified  to  the  various  steps  taken  in  the  cases,  that  he 
was  a  lawyer,  and  had  been  judge  for  twelve  years,  and  ac- 
quainted with  the  services  rendered,  but  could  not  say  what  a 
reasonable  attorney's  fee  would  be;  and  they  then  asked  him 
Vol.  XXXVII.— 22    • 
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his  opinion,  from  his  knowledge  of  the  services  rendered, 
what  they  were  worth,  expecting  to  prove  by  him  that  they 
were  worth  only  two  hundred  dollars.  The  plaintiff  ob- 
jected to  his  testifying,  on  the  ground  that  he  was  not  an 
expert,  and  his  testimony  was  excluded.  The  defendants 
reserved  the  question.  We  do  not  regard  the  question  as 
to  the  value  of  services  by  an  attorney  as  one  of  science 
or  skill  for  the  testimony  of  experts.  Any  one  who  knows 
what  the  customary  and  usual  charges  of  lawyers  are  can 
testify.  But  Judge  Cowan  having  expressly  said  that  he 
could  not  state  what  would  be  a  reasonable  fee,  on  account 
of  the  leng^  of  time  since  he  had  practised,  we  cannot  say 
that  it  was  error  to  refuse  to  take  his  mere  opinion,  not 
based  on  any  knowledge  of  the  customary  charges  then  pre- 
vailing. 

John  R.  McNiel  and  Scott  McNiel,  defendants,  having 
testified  to  the  &cts  with  reference  to  the  services  rendered, 
were  not  allowed  to  give  an  opinion  as  to  the  value  of  such 
services,  and  this  point  was  reserved  by  proper  exception. 

These  witnesses  were  not  requested  to  state,  and  did  not 
state,  whether  they  had  any  knowledge  as  to  the  usual 
amount  charged  for.  attorney's  fees  or  not.  The  compensa- 
tion to  an  attorney,  for  services  xendered,  should,  like  the 
pay  for  services  of  any  one  else,  be  fixed,  in  the  absence  of 
a  special  agreement  relating  thereto,  by  the  usual  and  cus- 
tomary rate  of  charges  for  similar  services,  and  not  by  a 
mere  opinion,  not  based  upon  any  facts.  It  is  not  a  ques- 
tion, however,  upon  or  with  reference  to  which  lawyers  alone 
can  testify.  But  as  it  v/as  not  shown  that  the  defendants 
had  any  knowledge  on  the  subject,  we  cannot  say  that  it 
was  error  to  refuse  to  allow  them  to  give  a  mere  opinion. 

There  is  a  question  whether  the  written  reasons  for  a  new 
trial  are  properly  in  the  record  or  not;  but  we  have  regarded 
them  as  being  properly  part  of  the  record. 

Affirmed,  with  costs. 

£r.  McWtlliams,  for  appellants. 

ST.  >F.  Davidson^  for  appellee. 
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Urton  et  al.  V,  The  State. 

Pleading. — Striking  Out. — ^Where  the  general  denial  is  pleaded  in  answer,  a 
paragraph  of  the  same  answer,  only  setting  up  matters  that  may  be  given  in 
evidence  under  the  general  issue,  may  be  struck  out  on  motion. 

Same. — Complaint^-^Rtcognizance, — In  a  suit  upon  a  recc>gnizance,  the  com- 
plaint must  show  that  the  principal  in  the  recognizance  was  called  and  de- 
faulted. 

Sams. — ^In  a  suit  upon  a  recognizance  taken  before  a  justice  of  the  peace  on  a 
charge  for  the  commission  of  a  felony,  the  record  must  show  that  the  for- 
feited recognizance,  with  the  justice's  certificate  indorsed  thereon,  was  filed 
with  the  clerk  of  the  circuit  court 

APPEAL  from  the  Randolph  Common  Pleas. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellee  against 
the  appellants  on  a  recognizance  taken  before  a  justice  of 
the  peace,  alleged  to  have  been  forfeited,  for  the  non-ap- 
pearance of  Urton  on  a  criminal  charge  against  him  pending 
before  the  justice. 

A  demurrer  to  the  complaint  for  want  of  sufficient  facts 
was  overruled,  and  exception  to  this  ruling  taken. 

The  defendants  filed  their  ^swer  in  two  paragraphs.  First, 
general  denial.  The  substance  of  the  second  paragraph  is, 
that  the  recognizance  was  never  forfeited;  that  on  the  day 
set  for  the  appearance,  the  defendant  in  that  suit  was  not 
called  to  come  into  court,  nor  were  his  securities  called  to 
produce  him  in  discharge  of  the  recognizance;  that  the  cause 
was  not  called  for  trial  on  that  day  or  at  any  other  time. 
On  motion  of  the  appellee,  the  second  paragraph  was 
stricken  out,  on  the  ground  that  it  only  amounted  to  t]ie 
general  denial,  and  that  all  the  matters  set  up  in  it  could  be 
given  in  evidence  under  the  general  denial.  This  ruling 
was  excepted  to,  and  is  assigned  for  error;  but  we  think  the 
ruling  was  right  There  was  a  trial  by  the  court,  motion 
for  a  new  trial  overruled,  and  exception,  and  judgment  for 
the  appellee  for  the  penalty  of  the  recognizance. 

The  assignments  of  error  are  numerous  ta  form,  but  in 
fact  or  law  they  only  amount  to  three;  first,  the  overruling 
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the  demurrer  to  the  complaint;  second,  the  striking  out  the 
second  paragraph  of  the  answer ;  this  assignment  we  have 
already  disposed  of;  third,  the  refusal  to  g^rant  a  new  trial. 
Under  this  last  a  number  of  questions  are  raised  and  argued 
in  the  appellants'  brief. 

Under  the  first  assignment  it  is  insisted,  that  as  the  com- 
plaint does  not  show  that  the  defendant,  Urton,  was  three 
times  called  and  failed  to  appear,  the  complaint  is  bad.  Ling- 
ley  m.  The  State  J  i  Blackf.  559;  i  Chitty  CrioL  Law,  106; 
and  Bicknell's  Crim.  Pr.  63,  are  cited.  We  have  examined 
these  authorities,  and  we  hold  that  the  complaint  was  insuffi- 
cient, and  the  demurrer  should  have  been  sustained. 

The  oflence  charged  before  the  justice  of  the  peace  was  ob- 
taining goods  by  false  pretences,  and  was,  therefore,  a  felony. 

The  record  does  not,  in  either  the  transcript  or  complaint, 
show  that  the  supposed  forfeited  recognizance,  or  justice's 
certificate  indorsed  thereon,  was  filed  in  any  court  The  lav 
requires  the  filing  in  the  circuit  court  if  a  felony  is  charged, 
and  in  the  common  pleas  court  if  a  misdemeanor  is  charged; 
and  we  think  this  an  essential  requisite  before  a  suit  can  be 
maintained  upon  a  forfeited  recognizance  taken  before  a  jus- 
tice.   2  G.  &  H.  639,  sec.  15. 

There  are  other  defects  in  the  complaint,  as  well  as  errors 
in  the  admission  of  evidence,  but  we  do  not  think  it  is  neces- 
sary to  trace  or  point  them  out  further. 

The  judgment  is  reverised,  with  instructions  to  the  court 
below  to  sustain  the  demurrer  to  the  complaint,  and  allow 
both  parties  to  amend  their  pleadings,  at  costs  of  appellee. 

y.  Watts ^  E.  B,  Reynolds^  and  M.  Way,  for  appellants. 

D.  M,  Bradbury  and  B.  W.  Hanna,  Attorney  General,  for 
the  State, 
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The  Jeffersonvilijb:,  Madison,  and  Indianapolis  Railroad 

Company  v,  Tull. 

Jury. —  Valut*  —  Evidence, — Finding, — A  jury  need  not  fix  the  value  of  per- 
sonal property  at  the  exact  sum  testified  to  by  any  one  'witness  or  by  any  two, 
but  may  find  an  intermediate  sum. 

APPEAL  from  the  Bartholomew  Qrcuit  Court 

Downey,  J. — ^The  appellee  sued  the  appellant  for  the  value 
of  a  cow  killed  on  the  road  of  the  appellant 

The  alleged  value  of  the  cow  was  seventy-five  dollars* 
The  jury  found  for  the  plaintiff  and  assessed  his  damages  at 
seventy-three  dollars. 

A  motion  for  a  new  trial  was  made  for  the  reason,  among 
others,  that  the  damages  were  excessive.  ^  This  motion  was 
overruled,  the  defendant  excepted,  and  put  the  evidence  in 
the  record  by  a  bill  of  exceptions* 

The  only  error  well  assigned  is,  that  the  court  improperly 
refused  a  new  trial. 

The  sole  ground  relied  upon  in  the  brief  of  appellant's 
counsel  is,  that  the  damages  were  excessive.  Two  witnesses 
put  the  value  of  the  cow  at  seventy-five  dollars,  two  swear 
that  she  was  worth  sixty  dollars,  one  put  her  value  at  forty- 
five  dollars,  and  one  at  forty  dollars.  We  think  the  jury  was 
not  bound  to  fix  the  value  at  the  exact  amount  named  by 
any  witness,  or  any  two  of  them,  but  might  find  as  they  did. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 

5.  Stansifer^  for  appellant 

R,  HillzxiA  G.  Wi  Richardson,  for  appellee. 


Kessinger  et  al.  z^.  Kessinger  et  al. 

Wiix.« — Undue  Influence. — Wife, — ^An  influence  in  procuring  the  execution  of 
a  will,  which  when  exercised  by  a  wife  may  be  lawful  and  proper,  may  be 
illegitimate  and  undue  when  exercised  by  a  woman  living  in  unlawful  inter- 
course with  the  fastator. 
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APPEAL  from  the  Henry  Common  Pleas. 

WoRDEN,  C.  J. — ^This  was  a  complaint  by  the  appellees 
against  the  appellants^  to  set  aside  the  last  will  and  testament 
of  Daniel  B.  Kessinger^  deceased^  and  the  probate  thereof. 

The  grounds  of  contest  are  stated  to  be,  "first,  that  at  the 
time  of  the  execution  of  the  supposed  will  the  testator  was 
of  unsound  mind;  and,  second,  that  the  execution  of  the  will 
was  brought  about  and  obtained  by  the  fraud  and  undue  in- 
fluence of  Catharine  Kessinger,  Reuben  Kessinger,  and  his 
wife,  Hannah  Kessinger. 

Issue,  trial,  verdict,  and  judgment  for  the  plaintiffs  below. 

The  following  is  the  verdict  of  the  jury: 

"We,  the  jury,  find  for  the  plaintiffs,  on  the  grounds,  first, 
that  Daniel  B.  Kessinger  was  of  unsound  mind  at  the  time 
the  will  was  executed;  second,  undue  influence;  such  as 
Catharine  Kessinger,  a  short  time  before  the  will  was  exe- 
cuted, said  she  would  have  the  will  made  to  suit  her  this 
time.  Also  Reuben  Kessinger,  a  short  time  before  the  will 
was  executed,  told  Daniel  B.  Kessinger  that  his  son  George 
Kessinger  had  been  trying  to  rob  him,  Daniel  B.  Kessinger." 

Complaint  is  made  by  the  appellants  of  error  in  the  ad- 
mission of  two  items  of  evidence.  First,  in  the  evidence  of 
Susannah  Myers.  She  was  asked  a  question  which  the  record 
shows  was  "objected  to  but  allowed."  The  record  does  not 
show  that  any  ground  of  objection  was  pointed  out  to  the 
court,  nor  that  any  exception  was  taken  to  the  ruling. 

The  other  item  is  the  introduction  of  a  previous  will  pre- 
pared by  the  direction  of  the  testator.  The  same  observa- 
tion may  be  made  in  reference  to  this  as  to  the  above.  In 
respect  to  this  item  the  record  is  as  follows : 

"Exhibit  B,"  the  will, "offered  in  evidence,  objected ta by 
the  defendants,  objection  overruled,  and  re«id  in  evidence, 
to  wit,"  etc. 

This  is  contained  in  the  bill  of  exceptions,  but  it  is  not 
shown  that  any  ground  of  objection  was  pointed  out,  or  any 
exception  taken. 

No  authorities  need  be  cited  to  show  that  no  question  is 
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properly  reserved  for  our  decision,  arising  upon  the  introduc- 
tion of  the  evidence. 

The  appellants  asked,  but  the  court  refused,  the  following 
instruction. 

"  If  the  jury  believe  from  the  evidence  that  the  wife  of  the 
deceased  died  some  thirty  or  forty  years  ago,  and  the  de- 
£eased  and  Catharine  Kessinger  commenced  living  together 
about  that  time,  and  continued  to  live  together  up  and  until 
the  death  of  the  testator,  and  had  children  born  to  them  and 
raised  them  up,  the  fact  as  to  whether  the  deceased  and 
Catharine  were  ever  married  or  not  makes  no  difference  in 
this  case,  and  should  not  be  regarded  by  the  jury,  or  taken 
into  the  account  in  determining  any  issue  in  this  case/' 

It  will  be  remembered  that  one  of  the  objections  made  to 
the  will  was,  that  it  was  procured  by  the  undue  influence  of 
Catharine  Kessinger.  The  charge  asked,  it  may  also  be  ob- 
served, was  relevant  to  the  case  made  by  the  evidence ;  there- 
fore, if  it  contained  a  correct  statement  of  the  law,  it  should 
have  been  given,  we  are.  not  able  to  see  that  the  fact  of  mar- 
riage or  absence  of  marriage,  between  the  testator  and  Cath- 
arine, could  have  anything  to  do  with,  or  have  thrown  any 
light  upon,  the  question  as '  to  the  testator's  soundness  of 
mind.  But  the  charge  was  broad  and  covered  all  the  issues 
in  the  cause;  and  hence,  if  the  fact  was  in  any  way  material 
on  the  issue  of  undue  influence,  the  charge,  in  the  broad 
terms  in  which  it  was  asked,  was  correctly  refused. 

If  the  law  be,  that  whatever  influence  may  be  rightfully  and 
duly  exercised  by  a  wife  in  procuring  the  execution  of  a  will 
by  her  husband  may  also  be  rightfully  and  duly  exercised 
by  a  woman  with  whom  a  man  is  living  in  a  state  of  adultery, 
then  the  charge  should  have  been  given;  otherwise  not. 

We  are  of  opinion  that  there  is  a  difference  in  the  two 
cases,  and  that  an  influence  when  exercised  by  a  wife 
might  be  lawful  and  legitimate,  but  which,  if  exercised  by  a 
woman  occupying  merely  an  adulterous  relation  to  the  tes- 
tator, might  be  undue  and  illegitimate.  This  must  be  so 
from  the  very  nature  of  civilized  human  society,  and  the 
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domestic  relations  of  life.  Without  entering  upon  any  gen- 
eral discussion  of  the  question,  we  content  ourselves  with  a 
reference  to  the  authorities  which  support  this  view,  i  Red£ 
Wills,  pp.  531-2-3;  Dean  v.  Negley,  41  Penn.  St.  312.;  Jfonr- 
roe  V.  Barclay,  17  Ohio  St.  302;  Delafield  v.  Parish,  25  N.  Y. 
9.    It  follows  that  the  charge  asked  was  correctly  refused. 

There  were  several  other  instructions  asked  by  the  appellante 
and  refused,  all  bearing  on  the  question  of  undue  influence, 
and  having  no  relation  whatever  to  the  testator's  soundness 
or  unsoundness  of  mind.  We  have  not  examined  these  in- 
structions carefully,  with  a  view  to  determine  their  correct- 
ness for  the  reason  that  if  error  was  committed  in  refusing 
them,  the  error  cannot  reverse  the  judgment 

If  the  testator  was  of  unsound  mind  at  the  time  of  the 
execution  of  the  will,  as  was  found  by  the  jury,  the  will  can- 
not stand,  whatever  may  be  the  result  of  the  issue  on  the 
alleged  undue  influence.  Had  that  issue  been  found  for  the 
appellants,  or  had  there  been  no  charge  of  undue  influence 
in  the  complaint,  the  verdict  of  unsoundness  of  mind  on 
the  part  of  the  testator,  if  permitted  to  stand,  is  decisive 
against  the  will.  One  fatal  objection  to  the  will  destroys  it 
as  efiectually  as  many. 

It  is  claimed  that  the  verdict,  finding  the  testator  to  have 
been  of  unsound  mind  at  the  time  of  the  execution  of  the 
will,  is  not  sustained  by,  and  is  contrary  to,  the  *  evidence. 
The  evidence  on  this  point  is  conflicting.  Perhaps  it  pre- 
dominates against  the  verdict.  There  is,  however,  consid- 
erable evidence  which  sustains  the  verdict.  The  will  was  exe- 
cuted April  loth,  1867.  Dr.  James  H.  Walker  was  a  physician 
who  attended  the  testator  in  his  last  sickness.  He  had 
known  the  deceased  four  years  before  his  death,  and  attend- 
ed him  as  his  physician  in  April  and  May,  1867,  and  for 
about  a  year  prior  thereto.  The  deceased  died  of  dropsy 
and  paralysis ;  and  was,  in  the  opinion  of  the  witness,  of 
unsound  mind  during  the  latter  part  of  his  acquaintance 
with  him.  G.  T.  Simpson  testified  that  he  had  known  the 
deceased  for  twenty-five  years.     Was  of  opinion  he  was 
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not  sane.  Discovered  it  on  going  with  him  to  Newport, 
Ky.,  to  see  a  physician.  On  the  way,  the  deceased  forgot 
the  business  on  which,  and  the  place  to  which,  they  were 
going,  until  reminded  of  them  by  the  witness.  Other  wit- 
nesses express  opinions  of  the  testator's  unsoundness  of 
mind,  based  on  facts  stated,  some  of  which  would  be  quite 
unlikely  to  occur  with  a  man  of  sane  mind.  On  the  other 
hand,  there  is  a  good  deal  of  evidence  tending  to  show  the 
testator's  sanity.  In  this  conflict  we  cannot  disturb  the  con- 
clusion arrived  at  by  the  jury  on  this  point. 

There  is  no  error  in  the  record,  for  which  the  judgment 
can  be  reversed 

The  judgment  below  is  affirmed,  with  costs. 

JB.  R  Claypod^  y.  Brown,  and  T.  B,  Redding,  for  appellants. 

y.  H.  Mellett  and  M.  E.  Forkner,  for  appellees. 


Williams  v,  Tobias,  AdmV. 

Administrator. — RemovaL — Practice. — ^In  a  proceediog  to  remove  an  admin* 
istrator  on  the  ground  that  he  has  failed  to  make  a  true  aod  complete  inven- 
toxy  of  the  estate  of  the  decedent,  no  other  pleadings  are  authorized  than  the 
sworn  application.  The  only  judgment  the  court  can  render  is  one  removing 
or  refusing  to  remove.  The  statute  is  simply  mandatory,  and  the  action  of 
the  court  on  the  application  is  very  mudi  within  the  discretion  of  the  judge. 

APPEAL  from  the  Jennings  Common  Pleas. 

BusKiRK,  J. — ^This  was  a  proceeding  on  the  part  of  the 
appellant  to  remove  the  appellee  as  administrator  of  the 
estate  of  James  Tobias,  deceased,  on  the  ground  that  he 
had  failed  to  make  a  full,  true,  and  complete  inventory  of 
the  estate  of  the  saSd  decedent  The  proceeding  is  based 
upon  section  22  of  the  act  for  the  settlement  of  decedents* 
estates.    2  G.  &  H.  491. 

The  application  was  sworn  to.  The  appellee  filed  an  an- 
swer in  eight  paragraphs.  The  appellant  demurred  to  some, 
and  moved  to  strike  out  others,  of  such  paragraphs,  which 
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were  overruled,  and  exceptions  were  taken,  when  replies  were 
filed.    These  rulings  are  assigned  for  error. 

We  are  of  the  opinion  that,  in  such  a  proceeding  as  this, 
no  other  pleading  than  the  sworn  application  is  authorized 
The  answer,  demurrers,  motions  to  strike  out,  and  the  re- 
plies will  be  regarded  as  stricken  from  the  record. 

The  cause  was  tried  by  the  court  and  resulted  in  a  finding 
for  the  appellee.  A  motion  for  a  new  trial  was  overruled, 
and  an  except^ion  taken. 

The  evidence  is  embodied  in  a  bill  of  exceptions.  The 
evidence  is  very  voluminous  and  conflicting.  The  trial 
seems  to  have  been  conducted  on  the  theory  that  it  was  a 
proceeding  to  compel  the  administrator  to  account  for  the 
articles  not  inventoried,  but  such  is  not  the  case.  The  only 
judgment  that  the  court  could  •  render  in  this  proceeding 
was  either  removing  or  refusing  to  remove  the  administra- 
tor. When  the  administrator  submits  his  report,  the  appel- 
lant or  any  other  person  interested  in  the  estate  can  file 
exceptions  to  the  confirmation  of  the  report,  or  an  indepen- 
dent proceeding  may  be  instituted  for  that  purpose. 

It  is  quite  manifest,  from  the  evidence,  that  the  appellee 
fiiiled  to  make  a  full  and  complete  inventory  of  the  estate  of 
the  decedent,  but  this  seems  to  have  been  caused  more 
by  bad  advice  than  from  any  intention  to  defraud  the 
estate.  The  laws  of  Congress  or  the  rules  and  regula- 
tions of  the  army  can  have  no  weight  in  the  courts  of  this 
State  in  reference  to  the  settlement  or  distribution  of  the 
estate  of  a  person  subject  to  the  laws  of  this  State.  The 
estate  of  the  decedent  must  be  settled*  under,  and  in  con- 
formity with,  the  laws  of  this  State. 

It  is  provided  by  the  section  upon  which  this  proceeding 
is  based  that  the  court  may  remove  an  administrator  for  a 
failure  to  inventoiy  the  estate.  It  is  not  mandatory  on  the 
court.  It  is  very  much  within  the  discretion  of  the  com- 
mon pleas  court 

It  was  said  by  this  court,  in  Whitehall  v.  Tlie  State^  19  Ind 
30,  that  "  when  we  consider  the  supervisory  power  of  the  pro- 
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bate  court,  which  our  common  pleas  is,  over  executors,  ad- 
ministrators, and  guardians,  and  the  duty  resting  upon  that 
court  to  vigilantly  exercise  it,  taken  in  connection  with  the 
amount  of  personal  knowledge  in  the  premises,  which  the 
court  will  generally,  as  a  matter  of  course,  possess,  it  will  at 
once  be  conceded  that,  in  a  doubtful  case,  this  court  should 
not  interfere  with  the  action  of  the  court  below." 

We  think  this  case  comes  within  the  principle  above  laid 
down.  .The  evidence  is  so  conflicting  that  we  would  not 
have  been  inclined  to  interfere  with  the  finding  of  the  lower 
court  if  the  administrator  had  been  removed.  We  do  not 
think  there  was  such  an  abuse  of  the  sound  legal  discretion 
vested  in  the  court  below  as  would  justify  us,  under  the 
rules  and  practice  of  this  court,  in  disturbing  the  finding. 

The  judgment  is  affirmed,  with  costs. 

If.  IV.  Harrington  and  C.  A.  Korbly^  for  appellant. 

C.  E.  Walker,  for  appellee. 


FoY  KC  AJU  V.  The  Board  of  Combossioners  of  Ripleit 

County. 

CouKTY  Auditor. — Delinquent  List, — The  oonnty  auditor  was  power  to  make 
a  contract  ibr  the  publication  of  the  delinquent  taxes;  and  where  such  con« 
tract  is  made,  although  the  publication  be  not  in  time,  yet  if  this  results  not 
from  fault  in  the  publisher,  he  is  entitled'  to  recover  from  the  county  on  his 
contract.  * 

APPEAL  from  the  Ripley  Common  Pleas. 

Downey,  J. — The  appellants,  the  board  having  refused  to 
allow  their  claim,  sued  the  appellee  to  recQver  for  printing 
and  publishing  the  list  of  delinquent  taxes.  The  defendant, 
in  addition  to  other  answers  which  were  held  bad  on  demur- 
rer, pleaded,  first,  the  general  denial;  and,  second,  that  the 
newspaper  of  the  plaintifis  in  which  the  notice  was  published 
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was  not  of  general  circulation  in  the  county.  After  a  denial 
of  the  second  paragraph  of  the  answer,  the  cause  was  tried 
by  a  jury,  and  there  was  a  verdict  for  the  defendant  The 
plaintiff  moved  for  a  new  trial,  for  the  reason,  among  others, 
that  the  evidence  was  not  sufficient  to  sustain  the  verdict 
This  motion  was  overruled,  the  plaintiffs  excepted,  and  final 
judgment  was  rendered  for  the  defendant  The  evidence  is 
in  the  record. 

We  have  examined  the  evidence,  which  is  properiy  in  the 
bill  of  exceptions  (we  cannot  consider  the  original  newspa- 
pers appended  to  the  record  as  part  of  it),  and  think  that  a 
new  trial  should  have  been  granted.  The  contract  made 
with  the  plaintifls  by  the  county  auditor,  for  the  publication 
of  the  delinquent  list,  is  clearly  proved.  The  auditor  had 
power  to  make  the  contract  The  law  intrusts  that  duty  to 
him.    3  Ind.  Stat  518,  sec.  143. 

The  work  was  done;  and  though  not  done  in  the  best 
style  of  the  art,  as  shown  by  the  evidence,  it  was  done  rea- 
sonably well,  and  to  the  satisfaction  and  acceptance  of  the 
auditor,  as  he  testifies. 

The  notice  is  dated  January  9th,  1867,  and  it  was  inserted 
in  the  issues  of  January  9th,  i6th,  23d,  and  30th.  The  sale 
was  to  take  place  on  the  first  Monday  of  February,  1867. 
If  this  publication  was  not  in  time  to  justify  the  sale  at  that 
date,  we  do  not  think  the  printer  should,  on  that  account, 
lose  the  pay  for  the  work.  He  seems  to  have  published  it 
as  soon  as  he  could  do  so,  after  it  was  made  out  and  fur- 
nished to  him  by  the  auditor.  If  the  auditor  was  guilty  of 
an  omission  or  violation  of  duty  in  not  preparing  the  list  for 
publication  in  time,  or  in  causing  it  to  be  published  at  sucli 
time  as  would  not  be  legal  notice  of  the  sale,  let  him  answer 
as  to  that 

If  it  was  necessary  that  the  plaintifTs  should  make  proof 
that  the  newspaper  had  general  circulation  in  the  county, 
after  the  auditor  had  made  choice  of  it  in  which  to  publish 
the  list,  had  made  the  contract,  and  the  work  had  been  done, 
then  we  think  the  evidence  on. that  point  was  sufficient    A 
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competent  witness,  who  was  acquainted  with  the  facts,  testi- 
fied that  the  paper  had  subscribers  in  every  township  in  the 
county,  and  that  its  circulation  amounted  to  two  hundred 
and  fifty  copies.  Several  other  witnesses  testified  that  the 
paper  had  a  general  circulation  in  the  county/ 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
mandeci  with  instructions  to  grant  a  new  trial,  and  for 
further  proceedings.  ^ 

ir.  M.  yams,  %  W.  Gordon,  T.  M.  Broume,  and  R.  N. 
Lamb,  for  appellants. 


Jenkins,  Assignee,  v.  Flinn. 

Husband  and  ViiFZ.-^AgerU. — Ltability  0/ Ifusdand,—Wbktrt  a  wife  engages 
in  business,  with  the  knowledge  and  consent  of  her  husband,  the  business  is  re- 
garded as  that  of  the  husband,  and  the  wife  is  r^arded  as  his  agent,  and  he  is 
bound  for  the  performance  of  contracts  which  she  may  make  relating  to  such 
business;  but  where  the  wife  incurs  the  indebtedness,  and  the  credit  is  given  to 
her  exclusively,  and  there  can,[therefore,  be  no  presumption  that  she  was  act- 
ing as  the  agent  of  the  husband  merely,  the  husband  is  not  liable. 

APPEAL  from  the  Cass  Common  Pleas. 

Downey,  J. — This  action  was  commenced  by  Thompson  and 
McQdlan,  and  after  their  bankruptcy,  prosecuted  by  Jenk- 
ins, as  the  assignee  in  bankruptcy  of  their  estate,  against 
Elijah  Flinn,  the  appellee,  and  his  wife,  Chariotte  Flinn, 
before  a  justice  of  the  peace  to  recover  for  goods  sold  and 
delivered.  The  defendants,  having  made  default  before  the 
justice  of  the  peace,  appealed  to  the  common  pleas,  where  she 
pleaded,  separately;  first,  the  general  denial;  second,  cover- 
ture, and  that  she  had  no  separate  property;  third,  coverture, 
and  that  she  did  not  promise  to  pay  the  saihe  out  of  her 
separate  estate;  and  he  pleaded,  first,  the  general  denial; 
second,  that  the  goods  were  purchased  by  his  wife  without  his 
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knowledge  or  consent,  and  were  not  necessaries  furnished  her 
by  the  plaintiffs.  Reply  in  denial  of  the  second  and  third 
paragraphs  of  the  answer  of  Mrs.  Flinn,  and  of  the  second 
paragraph  of  Flinn's  answer. 

There  was  a  trial  by  the  court,  and  at  the  conclusion  of 
the  evidence  the  plaintiff  dismissed  the  action  as  to  Mrs. 
Flinn.  The  court  found,  on  the  evidence  for  the  other  de- 
fendant. The  plaintiff  moved  for  a  new  trial  on  the  ground 
of  the  insufficiency  of  the  evidence  to  sustain  the  finding, 
which  motion  was  overruled,  and  judgment  rendered  for  the 
defendant. 

The  only  error  property  assigned  calls  in  question  the  cor- 
rectness of  the  ruling  of  the  court  in  refusing  to  grant  a  new 
trial. 

As  the  evidence  is  not  long,  we  will  set  it  out  in  full.  It 
was  agreed  that  the  defendant  Charlotte  E.  Flinn  was  a  mil- 
liner, doing  business  in  Logansport,  Indiana;  that  the  com- 
plaint correctly  expresses  the  price  the  said  defendant  agreed 
to  pay  for  the  goods;  that  she  received  them  and  agreed  to 
pay  for  them;  that  at  the  time  they  were  purchased  she  and 
her  co-defendant  were  husband  and  wife,  living  together  in  the 
back  part  of  the  same  house  in  which  the  milliner  shop  was 
kept.     This  agreement  constituted  the  plaintiffe*  evidence. 

The  defendant  Elijah  Flinn  testified  in  his  own  behalf  as 
follows :  "  I  never  bought  anything  of  the  plaintiffs,  nor  ever 
agreed  to  pay  them  anything,  and  had  no  knowledge  of  the 
purchase  of  these  goods  that  I  remember  of;  I  never  had 
anything  to  do  with  the  milliner  shop  or  the  proceeds  or 
profits ;  never  received  anything  from  it."  On  cross  exami- 
nation he  testified  as  follows:  "My  wife  has  been  carrying 
on  the  millinery  business  since  1861 ;  we  have  lived  together 
all  the  time ;  the  shop  was  in  the  front  room  of  our  dwelling- 
house  ;  my  wife  attended  to  that  business,  and  I  attended  to 
mine;  I  occasionally  saw  the  bills  of  goods  purchased  by  her 
lying  about;  do  not  know  of  seeing  the  bill  of  these  goods, 
or  know  of  her  purchasing  them;  I  occasionally  passed 
through  the  millinery  shop ;  she  had  no  separate  estate  or 
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fund  from  which  to  make  purchases;  she  always  got  her  own 
clothing;  we  have  three  children,  and  she  would  sometimes 
get  things  for  the  children;  I  have  paid  debts  of  hers,  about 
four  hundred  dollars  at  one  time,  and  about  one  hundred  and 
fifty  dollars  at  another,  within  the  last  two  years."  This  was 
all  the  evidence  on  behalf  of  the  defendant. 

Was  this  evidence  sufficient  to  show  a  legal  liability  on 
the  part  of  the  husband  to  pay  for  the  goods  ?  According 
to  the  common  law  rule,  the  earnings  of  the  wife  are  always 
the  property  of  the  husband  just  as  much  as  are  the 
earnings  of  his  own  hands.  Bishop  Married  Women,  sec- 
tions 21,  212,  886;  Baxter  v.  Pricketfs  AdnCr^  27  Ind.  490* 
He  was  entitled  to  her  earnings,  because  he  was  bound  for 
her  support,  and  this  whether  she  earned  much  or  little. 
Bishop  Mar.  Women,  sec.  887. 

If  she  engage  in  any  trade  or  business,  the  profits  of  such 
trade  or  business  belong  to  the  husband,  for  they  are  as 
much  the  earnings  of  the  wife  as  any  other  income  produced 
by  her  labor  or  skill.  Id.  sec.  733;  Switeerv.  Valentine^  4 
Duer,  96. 

Tl^s  rule  is  still  in  force  in  Indiana,  as  a  part  of  the  common 
law.  The  statute  provides,  that  the  lands  of  a  married  woman 
and  the  profits  thereof  shall  be  her  separate  property,  as 
fully  as  if  she  was  unmarried,  i  G.  &  H.  374,  sec.  5. 
It  is  also  provided,  that  "  the  personal  property  of  the  wife 
held  by  her  at  the  time  of  her  marriage,  or  acquired  during 
coverture,  by  descent,  devise,  or  gift,  shall  remain  her  own 
property  to  the  same  extent  and  under  the  same  rules  as 
her  real  estate  so  remains ;  and  on  the  death  of  the  husband 
before  the  wife,  such  personal  property  shall  go  to  the  wife, 
and  on  the  death  of  the  wife  before  the  husband,  shall  be 
distributed  in  the  same  manner  as  her  real  estate  descends, 
and  is  apportioned  under  the  same  circumstances."  Acts 
^853,  p,  57,  copied  in  note  to  p.  295,  i  G.  &  H.  It  will  be 
seen  that  this  statute  reached  only  to  such  personal  prop- 
erty of  the  wife  as  she  had  at-  the  time  of  the  marriage  or 
acquired  during  the  coverture  by  descent,  devise,  or  gift; 
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thus  leaving,  as  we  think,  the  common  law  rule  with  refer- 
ence to  the  husband's  right  to  the  wife's  earnings  unchanged. 
Baxter  v.  Pricketfs  Adm'r,  suprcu 

It  follows  that  if  the  wife  engage  in  trade  and  purchase 
goods  to  be  used  or  sold  in  such  trade,  they  become  the 
property  of  the  husband,  unless  purchased  with  money  ac- 
quired and  belonging  to  her  as  above  stated.  Switser  v. 
Valentine f  supra;  Glann  v.  Yaungleve, 27  Barb.  480;  Lavett  v. 
Robinson^  7  How.  Pr.  105. 

As  the  wife  holds  her  separate  property  as  fully  as  if  she 
was  unmarried,  we  suppose  she  may  engage  in  and  carry  on 
business  therewith,  with  the  assent  of  the  husband,  and  be 
entitled  to  the  profits  which  she  may  make  as  an  increase  of 
her  separate  estate.  But  she  can  not  bind  herself  for  goods 
purchased  as  a  feme  sole  can  do.  Hasheagen  v.  Specker, 
•  36  Ind.  413. 

Where  the  wife  engages  in  business,  with  the  knowledge 
and  consent  of  the  husband,  the  business  is  regarded  as 
that  of  the  husband,  the  wife  as  his  agent,  and  he  as  bound 
for  the  performance  of  contracts  which  she  may  make,  relat- 
ing to  such  business.  Abbott  v.  Mdckinliy^  2  Miles,  220;  J 
Glann  v.  Younglove,  supra;  Cropsey  v.  McKinney^  30  Barb. 
47;  Mackinley  v.  M'Gregor^  3  Whart.  368;  Godfrey  v. 
Brooks,  s  Harring.  Del.  396;  Rotch  v.  Miles,  2  Conn.  638; 
Switzerv.  Valentine,  supra;  ChittyCon.  184;  2  Bright  Hus.& 
Wife,  300,  sec.  20. 

As  a  qualification  of  the  rule  last  stated,  it  seems  to  be  sat- 
isfactorily established  by  the  cases,  that  where  the  wife  in- 
curs the  indebtedness,  and  the  credit  is  given  to  her  exclu- 
sively, and  where  therefore  there  can  be  no  presumption  that 
she  was  acting  as  the  agent  of  ^e  husband  merely,  the  hus- 
band is  not  liable.  Bentley  v.  Griffin,  5  Taunt  356;  Carter y, 
Howard,  39  Vt  106;  Moses  v.  Forgartie,  2ll\\\  S.  C.  335; 
Swett  v.  Penrice,  24  Miss.  416. 

The  theory  upon  which  the  husband  is  bound  to  pay  for 
necessaries  purchased  by  the  wife  is,  that  the  wife  is  his 
agent  for  the  purpose  of  purchasing  such  articles  as  may  be 
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necessary,, while  the  parties  live  together.  Litson  v.  Brown, 
26  Ind.  489. 

Proceeding  to  examine  the  facts  of  the  case  under  con- 
sideration in  view  of  these  legal  propositions,  we  find  that 
by  the  evidence  it  is  shown  that  the  husband  knew  that  the 
wife  was  engaged  in  business,  to  some  extent  he  derived  a 
profit  from  the  business,  the  wife  supporting  herself  and  con- 
tributing to  the  support  of  the  children,  which,  otherwise,  he 
would  have  been  compelled  to.  He  had  paid  ^550.00  of 
her  debts,  but  whether  on  account  of  this  business  or  not 
is  not  shown. 

On  the  other  hand,  it  is  shown,  by  the  agreed  statement 
of  facts,  that  she  received  the  goods  and  agreed  to  pay  for 
them ;  and  he  testifies  that  he  never  bought  anything  of  the 
plaintiffs  nor  ever  agreed  to  pay  them  anything ;  that  he 
never  saw  the  bill  of  the  goods  or  knew  of  their  purchase. 
It  is  not  shown  that  the  credit  was  given  to  the  husband,  or 
even  that  the  plaintiffs  knew  that  there  was  any  such  per- 
son in  existence. 

After  some  hesitation,  and  without  any  very  firm  convic- 
tion that  we  are  right,  we  have  come  to  the  conclusion  that 
we  ought  to  hold  that  the  credit  in  this  case  was  given  to 
the  wife,  and  that  we  can  not  infer  from  the  circumstances 
an  agency  in  the  wife  and  a  liability  of  the  husband. 

Judgment  affirmed,  with  costs. 

R.  E,  Jenkins  and  D.  P.  Jenkins,  for  appellant. 

H.  C.  Thornton  and  D,  B.  McConnell,  for  appellee. 


Taulman  v.  The  State. 

Husband  and  Wife. —  Witness, — Criminal  Law, — Affidavit, — In  a  prosecution 
under  the  act  of  February  23d,  1859,  for  carrying  concealed  weapons,  the  wife: 
of  the  defendant  cannot  be  a  witness  against  him;  and  therefore  a  wife  cannot, 
make  an  affidavit  against  her  husband  on  which  to  found  such  a  prosecution.. 

Vol.  XXXVII.— 23 
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APPEAL  from  the  Jefferson  Criminal  Court. 

Downey,  J. — ^This  was  a  prosecution  against  the  appellant^ 
under  the  act  of  February  23d,  1859,  2  G.  ^  H,  480,  with 
reference  to  the  carrying  of  concealed  weapons.  The  pros- 
ecution was  commenced  before  a  justice  of  the  peace,  upon 
an  affidavit  made  by  the  wife  of  the  appellant,  was  appealed 
to  the  criminal  court,  and  thence  to  this  court. 

The  only  question  which  we  need  to  consider  is,  whether 
the  wife  is  competent  to  make  an  affidavit  against  her  hus- 
band on  which  to  commence  a  prosecution  in  such  a  case. 
The  language  of  the  statute  is,  "that  every  person  not  being 
a  traveller,  who  shall  wear  or  carry  any  dirk,  pistol,  bowie- 
knife,  dagger,  sword  in  cane,  or  any  other  dangerous  or 
deadly  weapon  concealed,  or  who  shall  carry  or  wear  any 
such  weapon  openly,  with  the  intent  or  avowed  purpose  of 
injuring  his  fellow  man,  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  exceeding  five  hundred  dollars." 

All  persons  competent  to  testify  in  civil  actions,  the  party 
injured  by  the  ofience  committed,  and  accomplices,  when 
they  consent  to  testify,  are  competent  witnesses  in  criminal 
cases.  2  G.  &  H.  410,  sec.  90.  It  has  been  held,  however, 
that  the  first  clause  of  this  section  extends  to  such  persons 
only  as  were  competent  to  testify  in  civil  actions  at  the  time 
when  the  criminal  code  took  effect,  and  that  therefore  the 
defendant  in  a  criminal  case  cannot  testify.  Hoagland  v. 
The  State,  17  Ind.  488.  Why  there  should  be  a  difference 
made  between  civil  and  criminal  actions  in  this  respect,  may 
not  be  very  apparent.  In  a  civil  action,  one  who  has  com- 
mitted the  greatest  crime,  even  though  he  may  have  been 
convicted  of  it,  may  testify  for  another,  or  for  himself;  while 
one  who  is  merely  charged  with  crime  in  a  criminal  case, 
must  not  open  his  mouth  in  his  own  excuse  or  justification. 
In  a  civil  action,  in  which  any,  even  the  smallest,  amount  is 
involved,  the  right  has  been  secured  to  the  party  to  testify; 
while  in  a  criminal  action  in  which  the  liberty  or  the  life  of 
the  defendant  is  in  jeopardy,  he  must  remain  silent 

According  to  the  common  law,  as  well  as  by  the  statute 


NOVEMBER  TERM,  1871.  355 

Kennedy  v.  The  State. 

of  this  State^  husband  and  wife  are  incompetent  witnesses 
for  or  against  each  other,  and  they  cannot  disclose  any  com- 
munication from  one  to  the  other,  made  during  the  existence 
of  the  marriage  relation,  whether  called  as  a  witness  while 
that  relation  exists  or  afterward.  2  G.  &  H.  ,170,  sec.  240. 
Notwithstanding  this  general  rule  of  the  common  law,  and 
notwithstanding,  also,  our  statute  on  this  subject,  the  wife 
may  be  a  witness  against  the  husband  in  a  few  instances. 
Among  these  are  cases  for  surety  of  the  peace  against  her 
husband,  2  G,  &  H.  642,  sec.  29,  and  assault  and  battery 
committed  by  the  husband  upon  the  person  of  the  wife,  3 
Ind.  Stat  560,  sec  2.  There  maybe  other  exceptions  to  the 
rule. 

We  think,  however,  that  in  a  prosecution  under  the  stat- 
ute above  quoted,  for  carrying  weapons,  either  concealed  or 
openly,  the  wife  cannot  be  a  witness  against  the  hus- 
band, and  that,  therefore,  she  cannot  make  an  affidavit 
against  him  on  which  to  found  such  a  prosecution. 

The  judgment  is  reversed,  and  the  cause  remanded. 

C.  R  Walker  and  W.  5.  Roberts^  for  appellant. 

£.  Wi  HannOy  Attorney  General,  for  the  State. 
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VvJ^CiiQSLr-^Affidavits. — Bill  of  Exctptiom, — Affidavits  in  support  of  motions 
for  postponement  of  trial  and  for  change  of  venue  must  be  made  part  of  the 
record  by  bill  of  exceptions. 

APPEAL  from  the  Shelby  Circuit  Court. 

Pettit,  J. — This  was  an  indictment  for  an  assault  and 
battery,  with  intent  to  murder  one  David  Hoover. 

Plea  of  not  guilty;  trial  by  the  court;  finding  of  guilty; 
imprisonment  for  eight  years,  and  one  dollar  fine  and  costs ; 
motion  for  a  new  trial  overruled ;  and  judgment  on  the 
finding. 
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The  errors  assigned  are,  first,  in  not  granting  the  appel- 
lant a  postponement  of  his  cause  for  six  hours,  as  asked  for 
by  him,  to  prepare  for  his  defence;  second,  in  refusing  to 
allow  the  appellant  to  file  additional  affidavits  in  support  of 
his  motion  for  postponement;  third,  in  refusing  the  appel- 
lant a  change  of  venue;  fourth,  in  refusing  to  allow  the  ap- 
pellant to  file  additional  affidavits  in  support  of  his  motion 
for  a  change  of  venue;  fifth,  in  overruling  the  appellant's 
motion  for  a  new  trial. 

There  is  no  affidavit  or  other  paper  in  the  record,  by  bill 
of  exceptions,  in  relation  to  the  firsts  second,  third,  and 
fourth  assignments  of  error;  and  they  are  not  properly  or 
legally  parts  of  the  record,  unless  made  so  by  bill  of  excq>- 
tions,  nor  can  this  court  take  notice  of  them,  although  the 
clerk  may  have  copied  them  into  the  transcript.  We  will 
not  cite  authorities,  but  we  refer  the  curious  inquirer  on  this 
question  to  the  Digests  and  Reports  of  our  own  State, 
from  which  we  believe  he  will  be  fully  satisfied  as  to  the  cor- 
rectness of  this  ruling. 

This  leaves  remaining  the  sixth,  that  of  overruling  the 
motion  for  a  new  trial>  for  consideration.  The  evidence  is 
set  out  in  the  bill  of  exceptions,  and  it  consists  of  the  tes- 
timony of  one  man,  the  injured  party.  It  is  clear,  conclusive, 
and  leaves  not  a  doubt  on  our  minds  of  the  correctness  of 
the  finding  and  judgment  of  the  court  below. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant* 

K,  M.  Hard,  A.  Blair,  y.  T.  Hockmon,  and  Z.  %  Hackney, 
for  appellant. 

N.  T.  Carr  and  B.  W.  Hanna,  Attorney  General,  for  Ae 
State. 

•*Petition  for  a  rehearing  overruled. 
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Pleading. — DeniaL — Demurrer.-^yHiere  there  is  a  denial  of  a  complaint,  it  is 
not  error  to  sustaia  a  demurrer  to  a  paragraph  of  answer  which  states  facts 
which  simply  amount  to^  denial. 

Practice. — Weight  of  Evidence.-^Hhai  the  finding  is  against  the  weight  of  evi- 
dence, is  no  ground  for  reversing  a  judgment. 

Same. — Reasons  for  Ntw  Trial. — Too  General, — That  the  court  erred  in  giving 
or  refusing  instructions,  or  in  receiving  or  rejecting  evidence,  are  reasons 
too  general  in  their  statement  to  present  any  question  on  appeal.  The  instruc- 
tions or  the  evidence  should  be  pointed  out 

Same. — Demurrer. — The  ruling  on  a  demurrer  is  no  ground  for  a  new  trial. 

APPEAL  from  the  Wabash  Common  Pleas. 

DowNEy,  J. — This  was  an  action  by  the  appellee  against 
Waggoner  and  Steinberger,  to  recover  the  possession  of  forty 
barrels  of  whiskey,  the  property  and  right  to  the  possession 
of  which  were  alleged  to  be  in  the  plaintiff,  and  of  which  it 
was  alleged  the  defendants  had  possession,  and  unlawfully 
detained  from  the  plaintiff  There  was  an  answer  by  the  de- 
fendants, reply  thereto,  trial  by  jury,  verdict  for  the  plaintiff, 
motion  for  a  new  trial  overruled,  and  judgment  on  the  ver- 
dict. 

The  following  are  the  errors  assigned: 

"First,  overruling  demurrer  to  complaint;  second,  in  sus- 
taining demurrer  to  pleas ;  third,  in  excluding  defendants'  evi- 
dence; fourth,  in  admitting  plaintiff's  evidence;  fifth,  in  over- 
ruling motion  for  new  trial;  sixth,  in  giving  charges  to  the 
jury;  seventh,  in  refusing  charges  to  the  jury.'* 

We  see  no  objection  to  the  first  and  fifth  assignments  of 
error,  and  the  second  may  be  sufficient,  if  we  are  allowed  to 
understand  from  the  word  "pleas"  that  the  paragraphs  of 
the  answer  were  intended.  The  conclusion  to  which  we  have 
arrived,  however,  with  reference  to  this  alleged  error  renders 
it  unnecessary  that  we  should  be  very  accurate  in  this  matter. 
The  third,  fourth,  sixth,  and  seventh  assignments  raise  no 
question  in  this  court.  They  are  embraced  in  the  fifth,  if 
they  were  urged  as  reasons  for  a  new  trial. 
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First,  the  objection  to  the  complaint  is  not  followed  up  by 
counsel  in  their  brief.  They  point  out  no  defect  in  it  We 
have  examined  it,  and  think  it  sufficient  Second,  the  defend- 
ant Steinberger  did  not  plead.  Waggoner  answered  in  eleven 
or  twelve  paragraphs,  and  among  them  the  general  denial. 
The  first,  second,  and  third,  to  which  demurrers  were  sus- 
tained, were  each  a  statement  of  facts  intended  to  show  that 
the  plaintiff  was  not  the  owner  and  entitled  to  the  possession 
of  the  whiskey.  The  facts  were  fully  put  in  issue  by  the 
general  denial  of  the  complaint.  This  ruling  cannot,  therefore^ 
be  successfully  assigned  for  error.  Third,  the  fifth  assignment 
of  error  requires  us  to  examine  the  reasons  assigned  for  a  new 
trial.  They  are  as  follows:  "First,  that  the  finding  of  the 
jury  is  against  the  law;  second,  that  the  finding  of  the  jury 
is  against  the  weight  of  the  evidence ;  third,  that  the  court  erred 
in  its  charges  given  to  the  jury;  fourth,  that  the  court  erred 
in  refusing  to  give  to  the  jury  chaises  asked  to  be  given  by 
defendants ;  fifth,  that  the  court  erred  in  refusing  to  allow  evi^ 
dence  which  the  defendants  produced  and  offered  to  the  jury; 
sixth,  that  the  court  erred  in  allowing  evidence  on  behalf  <^ 
the  plaintiff"  over  the  defendants'  objection;  seventii,  and 
Steinberger,  defendant,  adds  to  the  foregoing,  that  the  court 
refused  him  the  conclusion  of  the  argument;  eighth,  the 
court  below  erred  in  sustaining  demurrers  to  the  deiendants*^ 
answer,  which  are  stated  in  the  record.'' 

What  state  of  case  would  require  the  court  to  ^rant 
a  new  trial  under  the  first  reason  assigned  is  not  very  defi- 
nitely settled.  It  is  freely  used  by  counsel,  occurring  as  a 
reason  in  the  motion  in  almost  every  case  where  a  motion  is 
made.  But,  in  a  limited  examination,  we  have  found  no  case 
in  this  court  where  a  new  trial  has  been  granted,  for  this 
reason.  We  will  not  say  that  there  may  not  have  been  cases^ 
or  that  they  may  not  occur  hereafler.  But  see  Bossekerv^ 
Cramer y  1 8  Ind.  44.  Counsel  state  no  ground  on  which  a  new 
trial  should  have  been  granted  in  this  case  for  this  reason. 

The  second  reason  for  a  new  trial  is  not  any  of  the 
reasons  for  which  the  court  was  authorized  by  statute  to  grant 
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a  new  trial.  The  statutory  reason  for  granting  a  new  trial 
on  account  of  a  defect  of  evidence  is,  "that  the  verdict  or 
decision  is  not  sustained  by  sufficient  evidence.*'  But  if  the 
common  pleas  could  have  granted  a  new  trial  because  the 
verdict  was  "against  the  weight  of  the  evidence,"  and  refused 
to  do  so,  this  court  could  not  reconsider  that  question.  In 
T/ie  Indianapolis,  etc.,  Railroad  Co.  v.  Trisler,  30  Ind.  243,  this 
court  said,  repeating,  in  substance,  what  had  many  times 
before  been  said:  ".The  appellant  argues  the  case  as  if 
this  court  were  to  weigh  the  evidence  and  determine  the 
preponderance  thereof  •  Such  is  not  our  province.  It  must 
appear  by  the  record,  not  merely  that  the  finding  below  was 
against  the  weight  of  evidence,  but  that  that  finding  was 
wrong  beyond  any  question  whatever,  before  we  can  interfere 
upon  the  evidence  alone."  If  the  reason  had  been  in  the 
statutory  form,  we  would  have  examined  the  evidence ;  but 
as  it  is  implied  by  the  form  of  the  reason  given  that  there 
was  some  evidence  on  which  the  jury  might  have  found  as 
they  did,  and  as  the  question  is  only  as  to  the  weight  of  the 
evidence,  we  cannot  pass  upon  that  question. 

The  next  reason  for  a  new  trial  was  that  the  court 
erred  in  its  charges  given  to  the  jury.  This  reason  is  indefi- 
nite. The  court  cannot,  under  such  an  objection,  be  required 
to  search  among  the  instructions  given  for  the  erroneous 
charges.  In  Dawson  v.  Coffman,  28  Ind.  220,  in  sustaining 
a  reason  more  specific  that  this,  this  court  overruled  or  ques- 
tioned several  cases  previously  decided,  under  which  it 
would  probably  have  been  insufficient.  This  reason  is  not 
sufficiently  specific  to  present  any  question.  According  to 
the  case  to  which  we  have  referred,  if  the  motion  had  desig- 
nated the  objectionable  charges  as  those  to  which  the  party 
had  excepted,  it  would  have  been  sufficient.  All  the  charges 
given  cover  nine  pages  of  the  record.  We  do  not  know 
where  to  look  for  the  erroneous  charges. 

The  fourth  reason  was,  that  the  court  refused  to  give 
to  the  jury  charges  asked  to  be  given  by  the  defendants.  Here 
again  no  charges  are  designated.     Whether  these  charges 
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thus  refused  are  in  the  record  or  not,  we  do  not  know. 
Whether  there  was  an  exception  to  this  refusal  to  give  these 
instructions  or  not,  we  are  not  informed. 

The  fifth  reason  was,  that  the  court  refused  to  allow 
evidence  which  the  defendants  produced  and  offered  to  the 
jury ;  and  the  sixth  was  that  the  court  allowed  evidence  on 
behalf  of  the  plaintiff  over  the  defendants'  objection.  What 
evidence  was  refused?  Is  it  in  the  bill  of  exceptions,  or  not? 
Was  it  the  testimony  of  some  witness,  or  was  it  document- 
ary evidence?  If  the  common  pleas  could  know,  we  cer- 
tainly cannot.  What  evidence  wae  improperly  admitted? 
The  evidence  covers  fifty-five  pages  of  the  record. 

Not  even  in  their  brief  have  counsel  for  the  appellants 
pointed  out  any  instruction  as  erroneous,  or  any  piece  or 
part  of  the  evidence  which  they  allege  was  rejected  or  ad- 
mitted improperly. 

The  seventh  reason  for  a  new  trial  is  by  Steinberger 
alone,  and  is,  that  the  court  should  have  allowed  him  to 
close  the  argument  The  record  does  not  show  that  he  had 
any  answer  in,  or  that  he  in  any  way  contested  the  plaintiff's 
claim  to  the  property.  Why  he  should  have  had  the  closing 
speech  in  the  argument,  we  are  not  informed.  We  think 
there  is  no  foundation  for  this  claim. 

The  eighth  reason  for  a  new  trial  was,  that  the  court 
improperly  sustained  demurrers  to  the  defendants'  answers. 
This  was  no  reason  for  a  new  trial.  It  had  nothing  to  do 
with  the  trial  of  the  case. 

The  judgment  is  afHrmed,  with  costs. 

y.  U.  Pettit  and  T.  T.  Weir,  for  appellants. 

y,  D.  Conner^  W.  Morrow,  and  N.  Truster,  for  appellee. 
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Practice. — Reversal  on  Evidence. — Rule  l^n  Motion  for  New  Trial, — A  ,169  461 
judgment  will  not  be  reversed  upon  the  mere  weight  of  evidence,  by  the  Su- 
preme Court,  unless  upon  a  material  point  upon  which  the  evidence  is  all 
documentary.  Where  there  is  evidence,  which,  if  it  were  uncontradicted, 
would  be  sufficient  to  support  the  finding,  the  judgment  will  not  be  reversed 
cm  the  evidence.  This  rule  must  not  be  applied  in  the  court  trying  the 
cause. 

Pleading. — City  Ordinance, — Negligence. — In  an  action  against  a  railroad  com- 
pany, for  an  injuiy  caused  by  negligence  in  running  its  cars,  a  copy  of  a  city 
ordinance  limiting  the  speed  of  trains  need  not  be  filed  with  the  complaint,  to 
authorize  its  introduction  in  evidence;  an  aveiment  of  its  existence  is  suffi- 
cient 

Same. — Evidence, — Such  an  ordinance,  under  the  allegations  of  such  a  com- 
plaint, was  held  admissible^  to  prove  that  the  defendant  was  guilty  of  negli- 
gence, and  proper  for  the  jury  to  consider  in  determining  whether  the  plain- 
tiff was  without  fault 

Negligence. — Railroad. — Street  Railroad, — Instruftiom,  —  Instructions  upon 
the  degree  of  care  to  be  exercised  by  the  controller  of  a  railway  train  and  the 
conductor  of  a  street  car,  at  a  crossing,  are  set  out  and  commented  upon  in 
the  opinion. 

APPEAL  from  the  Marion  Circuit  Court 
BusKiRK,  J. — ^The  appellee  sued  the  Madison  and  Indian* 
apolis  Railroad  Company  and  the  Union  Railway  Com- 
pany. The  complaint  alleged,  that  on  the  20th  day  of 
December,  1865,  in  the  corporate  limits  of  the  city  of  Indian- 
apolis, he  was  engaged  as  the  conductor  of  a  car  of  the 
•Citizens'  Street  Railway  Company,  then  being  run  upon  the 
track  of  said  street  railway  company,  upon  Virginia  Avenue, 
a  street  of  said  city. 

That,  while  acting  as  such  conductor  upon  a  car  of  said 
street  railway  company,  at  the  point  where  the  track  of  the 
street  railway  crosses  the  track  of  the  said  Union  Railway 
Company,  the  same  being  also  the  point  at  which  Alabama 
street  crosses  said  Avenue,  and  while  standing  upon  the 
platform  of  said  street  railway  car,  said  Madison  and  Indian- 
apolis Railroad  Company  so  carelessly  and  negligently  run 


362  SUPREME  COURT  OF  INDIANA. 

The  Madison  and  Indianapolis  Railroad  Company  v,  Taffe. 

a  certain  train  of  platform  cars  upon  said  Union  track,  at 
the  point  of  bisection  and  crossing  aforesaid,  that  the  same 
was  with  great  force  and  violence  run  and  backed  upon  and 
against  said  street  railway  car,  upon  which  the  said  appellee 
was  then  and  there  conductor ;  that,  by  means  of  said  care- 
lessness and  negligence  of  said  Madison  and  Indianapolis 
Railroad  Company,  the  appellee  was  knocked  off  said  street 
railway  car,  and  carried  down  and  under  the  train  of  said 
Madison  and  Indianapolis  Railroad  Company,  for  a  distance 
of  thirty  yards,  and  was  greatly  bruised  in  his  body,  and  had 
his  right  leg  so  broken  that  it  became  and  was  then  and  there 
necessary  to  have  the  same  amputated. 

That  said  injuries  resulted  from  the  aforesaid  carelessness 
and  negligence  of  said  Madison  and  Indianapolis  Railroad 
Company,  and  without  any  fault  or  negligence  on  the  part 
of  the  appellee,  etc. 

That  the  railroad  train  did  not  stop  before  crossing  the 
track  of  the  street  railway ;  that  there  was  not  upon  said 
train  any  conductor  or  brakeman  to  superintend  the  running 
of  the  train,  stop  and  control  the  same  to  prevent  accident 
and  injury,  wheA  the  same  might  become  necessary;  and 
did  not,  on  approaching  or  passing  the  point  of  bisection 
and  injury  aforesaid,  ring  any  bell  whatever  to  announce 
their  coming,  running,  and  passing  upon  said  Union  track 

No  ordinance  of  the  city  of  Indianapolis  is  pleaded,  but 
it  is  alleged  that  the  appellant  and  similar  companies  were 
prohibited  by  the  ordinances  of  said  city  from  running  their 
trains  at  a  greater  rate  of  speed  than  —  miles  per  hour,  and- 
the  plaintiiT^s  train  was  running  at  a  greater  rate  than  five 
miles  per  hour. 

The  action  as  to  the  Union  Railway  Company  was  dis- 
missed. 

The  appellant  answered  in  two  paragraphs.  The  first  was 
the  general  denial.  The  second  was  a  veiy  studied  and  in- 
geniously prepared  argumentative  denial^  to  which  a  demur* 
rer  ivas  sustained. 
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The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict 
for  the  plaintilT. 

A  motion  for  a  new  trial  was  made,  overruled,  and  judg- 
ment rendered  on  the  verdict. 

Two  errors  are  assigned ;  first,  the  sustaining  of  the  de« 
murrer  to  the  second  paragraph  of  the  answer;  second,  the 
overruling  of  the  motion  for  a  new  trial. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  answer,  as  it  amounted  to  no  more 
than  the  denial.  Every  fact  alleged  in  it  was  admissible, 
and  in  point  of  fiict  was  admitted  under  the  denial.  It  should 
have  been  stricken  out  on  motion,  but  the  appellant  was  not 
injured  by  the  demurrer  being  sustained  to  it. 

The  refusal  of  the  court  to  instruct  the  jury,  as  requested 
by  the  appellant  is  urged  as  a  reason  why  the  court  should 
have  granted  a  new  trial.  The  instructions  asked  were  as 
follows : 

5*  First,  if  the  jury  believe  thatthe  bell  on  the  defendant's  train 
was  being  rung  as  it  approached  the  street  railroad  crossing 
on  Virginia  Avenue,  and  that  the  tracks  north  of  the  Union 
track,  on  which  the  defendant's  train  was  approaching,  were 
filled  with  cars  so  as  to  obstruct  the  view  of  tikt  Union  track, 
and  that  the  street  car  driver  could  not  see  whether  there  was 
a  train  approaching  or  not,  it  was  the  duty  of  the  street  car 
driver  to  stop  the  street  car,  and  look  up  the  track,  to  see 
whether  there  was  or  was  not  a  train  approaching;  and  if  he 
neglected  this,  and  attempted  to  cross  die  Union  track,  and 
the  car  was  struck  before  it  got  across,  this  was  negligence, 
contributing  to  the  injury  of  the  plaintifi^  that  would  prevent 
a  recovery  by  the  plaintifi! 

**  Second,  the  rate  of  speed  fixed  by  the  city*  ordinance  is  not 
conclusive  of  the  question  of  reasonable  speed,  as  it  arises 
between  the  parties  in  this  case.  For  example,  if  it  appeared 
here  that  tht  defendant's  cars  were  running  at  the  rate  of  four 
and  a  half  or  five  miles  an  hour,  while  the  city  ordinance 
prohibited  a  greater  speed  than  four  miles  an  hour;  but  that 
the  accident  would  have  happened  all  the  same,  if  the  cars 


364  SUPREME  COURT  OF  INDIANA. 

The  Madison  and  Indianapolis  Railroad  Company  v,  TafTe. 

• 

had  been  running  at  only  four  miles  per  hour,  the  plaintiff  is 
not  entitled  to  recover  merely  because  of  such  extra  speed. 
You  are  the  judges  as  to  what  is  a  reasonable  speed  under 
the  circumstances,  and  it  is  your  duty,  in  determining  it,  to 
be  governed  by  the  weight  of  the  testimony  offered." 

We  are  not  required  to  determine  whether  the  above 
instructions  were  correct  or  not,  for  in  our  judgment  the 
instructions  as  given  by  the  court  embraced  the  entire 
subject-matter  of  those  asked  and  refused.  We  are  clearly 
of  the  opinion  that  the  appellant  has  no  right  to  complain  of 
the  instructions  of  the  court,  for  those  given  were  certain]/ 
as  favorable  to  the  appellant  as  the  law  would  justify,  and  if 
the  appellee  was  complaining  of  the  instructions  we  m^\. 
be  required  to  modify  some  of  them. 

The  instructions  given  were  as  follows: 

**  The  plaintiff  brings  this  suit  to  recover  damages  for  inju- 
ries he  alleges  were  caused  to  him  by  rea  son  of  negligence 
on  the  part  of  the  defendant,  the  railroad  company,  in  the 
conduct  of  her  train  in  crossing  the  track  bf  the  street  rail- 
way company,  upon  one  of  the  streets  of  the  city  of  Indian- 
apolis, which  injuries,  the  plaintiff  alleges,  were  received  by 
him  without  any  fault  on  his  own  part. 

"It  is  necessaty,  to  entitle  the  plaintiff  to  a  verdict  in  this 
case,  that  he  should  establish  by  a  preponderance  of  the  evi- 
dence, not  only  that  the  injuries  were  received  from  the  neg- 
ligence of  the  defendant,  but  also  that  his  own  negligence 
did  not  contribute  to  the  injury.  Unless  the  evidence  pre- 
ponderates on  both  these  points  in  favor  of  the  plaintiff, 
then  your  verdict  should  be  in  favor  of  the  defendant 

"  The  steam  cars  of  the  defendant  and  the  street  car  upon 
which  the  plaintiff  was  the  conductor  were  each  engaged  m 
a  lawful  business,  and  each  was  entitled  to  cross  the  track  of 
the  other.  These  rights  were  mutual.  Neither  was  entitled 
to  the  exclusive  use  of  the  street  upon  which  the  tracks 
were  located,  but  each  could  rightfully  cross  the  track  of  the 
other.  Although  each  was  bound  to  use  proper  precautions 
for  their  own  safety,  and  the  safety  of  each  other. 
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**  In  considering  the  question  of  negligence  on  the  part  of 
the  defendant^  the  railroad  company,  you  may  take  into  con- 
sideration the  length  and  weight  of  her  train^  the  force  and 
means  employed  for  its  control,  whether  the  same  was  rea- 
sonable and  proper,  the  place  where  the  train  «was  running, 
and  its  nearness  to  the  crossing  of  the  street  and  the  street 
railway,  the  presence  of  obstructions  to  the  view  of  the  cross- 
ing and  that  part  of  the  street  near  to  the  crossing,  the 
condition  of  the  track,  the  rate  of  the  speed  of  the  train, 
and  the  signals  and  warnings,  if  any  were  given. 

"  The  defendant  had  the  right  to  run  her  train  at  reasonable 
and  practicable  rate  of  speed  through  the  city  and  over  the 
crossings,  and  was  not  bound  to  bring  it  to  a  stop  at  or  before 
the  crossing.  She  was  not  bound,  in  the  nature  of  her 
business,  to  ascertain  that  the  track  was  clear  before  ventur- 
ing on  the  crossing.  The  defendant,  as  a  railroad  company, 
had  the  right  to  use  heavy  and  powerful  machinery,  to  come 
into  collision  with  which  is  dangerous  to  persons  and  vehicles 
drawn  by  horses,  as  usual  upon  streets.  But  she  was  bound 
to  use  a  high  degree  of  care  and  diligence  in  controlling  her 
machinery  and  trains,  and  in  running  her  trains.  The  de- 
fendant should  have  run  with  such  prudence  and  such  pre- 
caution against  accidents  as  are  consistent  with  due  regard  to 
the  safety  to  life  and  property,  and  should  give  proper  sig- 
nals and  warnings  of  the  approach  of  her  trains ;  and  if  the 
view  of  the  street  from  the  train  was  obstructed  by  the  cars 
of  other  companies,  standing,  whether  upon  their  own 
ground,  or  upon  and  within  the  line  of  the  street,  this  would 
call  for  more  than  the  ordinary  diligence  and  care  in  ap- 
proaching the  crossing,  to  guard  against  accident. 

''  If,  in  investigating  this  case,  and  governed  by  these  prin- 
ciples of  law,  as  applicable  to  it,  you  find  that  the  servants 
of  the  defendant  did  not  exercise  the  care,  diligence,  pru- 
dence, and  proper  precaution  in  approaching  the  crossing,  as 
was  necessary,  and  were  therefore  guilty  of  negligence,  then 
you  should  further  inquire  whether  the  plaintiff  was  in  fault. 
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or  was  guilty  of  any  negligence  contributing^  to  the  happen- 
ing of  the  injury. 

**  If  the  plaintiff  was  the  conductor  of  the  street  car,  and 
was  upon  the  street  car  at  the  time  of  the  collision,  and  the 
driver  of  the«street  car  was  in  fault,  and  by  his  neglect  con- 
tributed to  the  happening  of  the  injury,  any  such  neglect 
was,  in  law,  the  neglect  of  the  plaintifl^  and  the  plaintiff  is 
chargeable  with  it,  and  it  would  be  sufficient  to  defeat  this 
action,  and  entitle  the  defendant  to  a  verdict. 

''In  considering  this  question  of  the  contributory  negli- 
gence  of  the  plaintiff  or  of  the  driver  of  the  street  car,  you 
may  take  into  consideration  the  obstructions  which  may  have 
been  in  the  way  of  a  view  toward  the  point  from  which  tJie 
defendant's  train  was  approaching,  making  more  care  on  the 
part  of  the  plaintiff,  or  the  driver,  necessary    than  would 
have  been  required  if  the  view  had  been  unobstructed.  You 
may  also  take  into  consideration  the  state  of  the  track  which 
the  street  car  was  to  cross,  if  it  would  render  the  stopping 
of  a  train  more  than  commonly  difficult;  if  this  £ict  was 
known  to  the  plaintiff  or  his  driver;  the  frequent  passage  of 
trains  at  such  crossing;  the  sudden  riseof  grade  of  the  street 
railroad  track  just  beyond  the  crossing.     All  these  facts,  so 
far  as  they  are  shown  in  evidence,  should  be  taken  into  con- 
sideration in  determining  this  point 

"The  driver  of  a  street  railway  car  is  bound  to  use  all  the 
care  and  prudence  in  approaching  a  railroad  crossing  that  a 
person  in  charge  of  any  other  vehicle  moved  by  power  as 
easily  controlled  as  mules  or  horses  is  bound  to  use,  and 
ordinary  prudence  should  prompt  a  person  to  observe  the 
track  which  he  is  to  cross,  on  each  side,  to  see  if  any  train  is 
in  dangerous  proximity.  It  was  the  duty  of  the  driver  and 
conductor  of  the  street  car,  to  approach  the  crossing  with 
care  and  caution,  so  as  to  avoid  collision' with  the  steam  cars 
upon  the  railroad ;  and  if  the  view  to  the  east  along  the 
Union  track  was  obstructed  by  cars  of  other  railroad  com- 
panies, standing  upon  other  tracks,  whether  within  or  with- 
otit  the  line  of  the  street,  then  this  would  call  for  especial 
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care  and  prudence  on  the  part  of  the  plaintiff  and  his  driver, 
in  approaching  the  crossing;  and  unless  he  was  misled  by 
the  actual  absence  of  the  usual  and  proper  signals  or  warn- 
ings, it  would  be  his  duty  to  ascertain,  in  some  way,  that  the 
track  was  clear.  If  about  the  crossing  there  was  a  confu- 
sion of  the  ringing  of  the  bells  upon  other  locomotives,  so 
that  the  plaintiff  or  his  driver  could  not  reasonably  tell  that 
the  train  was  approaching  the  crossing,  this  would  make  a 
careful  scrutiny  of  the  track  necessary,  to  absolve  the  plain- 
tiff from  the  charge  of  negligence. 

**If  you  find,  from  the  evidence,  that  the  driver  of  the 
street  car,  exercising  ordinary  prudence,  might  have  seen 
the  approaching  train  sooner  than  he  did,  and  in  time  to 
have  stopped  his  car  before  coming  upon  the  railroad  track, 
by  looking  in  the  direction  of  the  approaching  train,  but 
that  not  exercising  ordinary  prudence  he  neglected  to  do  so 
in  time  to  avoid  the  collision,  this  would  be  such  negligence 
on  the  part  of  the  plaintiff  as  would  deprive  him  of  the 
right  to  recover. 

''If  the  defendant's  train  was  moving  at  reasonable  speed, 
and  giving  sufficient  signal  as  it  approached  the  crossing,  and 
if  the  plaintiff's  street  car  was  run  upon  the  crossing  incau- 
tiously, without  proper  attention  to  the  signals,  or  without 
proper  observation  of  the  track  to  see  whether  or  not  the 
crossing  would  be  safe,  the  plaintiff  cannot  relieve  himself 
from  the  consequences  of  his  want  of  caution  by  the  fact 
that  extraordinary  precautions  on  the  defendant's  part  might 
have  protected  him  from  the  result  of  his  own  imprudence 
or  carelessness. 

"If,  then,  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  injured  by  a  collision  between  the  freight  train 
of  the  defendant  and  a  street  railway  car,  upon  which  the 
plaintiff  was  acting  as  conductor  at  the  time,  and  that  he 
was  not  in  fault,  either  in  his  own  person  or  in  the  person 
of  the  driver  of  the  street  car,  whose  fault  or  negligence,  if 
any,  is  the  plaintiff's,  as  I  have  charged ;  and  if  the  jury 
further  believe,  from  the  evidence,  that  the  driver  of  the 
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street  car  was  in  his  proper  place,  and  maiiag^ed  his  team 
and  conducted  the  driving  of  the  car  with  the  reasonable 
skill  and  prudence  necessary  in  crossing^  the  railroad  track 
where  the  collision  occurred;  and  if  the  jury  further  believe, 
from  the  evidence,  that  such  collision  was  caused  by  the 
carelessness  or  negligence  of  the  defendant's  servants  having 
control  of  the  train,  and  not  contributed  to  by  the  negligence 
of  the  plaintiflfj  or  the  plaintiff's  driver,  then  the  plaintiff  wfJI 
be  entitled  to  a  verdict. 

"  If  the  jury  believe,  from  the  evidence,  that  i{,  by  the  ex- 
ercise of  reasonable  care  and  prudence,  the  plaintiff  or  his 
driver  only  discovered  the  danger  when  too  late,  in  the  ex- 
ercise of  ordinary  self-possession,  to  save  himself^  then  you 
may  take  into  consideration  the  natural  instincts  of  self- 
preservation  in  ascertaining  whether  the  plaintiff  or  bb 
driver  was  guilty  of  negligence." 

Taking  into  consideration  the  instructions  given,  we  are 
clearly  of  the  opinion  that  there  was  no  error  in  refusing 
those  asked  by  the  appellant. 

The  learned  counsel  for  the  appellant  have  maintaiJied, 
with  great  earnestness  and  marked  ability,  that  the  verdict 
of  the  jury  was  not  sustained  by,  but  was  contraiy  to,  the 
evidence  in  the  cause,  in  this,  that  it  shows  that  the  injury 
was  caused  by  the  fault  and  negligence  of  the  jplaintiff 

The  evidence  covers  over  seventy  pages  of  the  record. 
We  cannot  condense  it  into  a  reasonable  space.  We  have 
read  and  considered  it  all.  It  is  conflicting  upon  nearly 
every  material  point  in  the  case.  Evidence  was  offered  to 
impeach  some  of  the  witnesses.  The  case,  in  a  very  special 
manner,  depended  upon  the  weight  and  consideration  that 
should  be  given  to  the  testimony.  Can  this  court,  in  such 
a  condition  of  the  evidence,  reverse  the  judgment  on  the 
weight  of  evidence?  We  have,  for  the  convenience  o(ti^ 
profession,  collected  together  a  few  of  the  many  expressions 
of  this  court  on  this  subject 

In  the  case  of  Rapp  v.  Grayson,  2  Blackf.  130,  the  court 
say:  "  If  the  evidence,  relative  to  the  merits  of  the  action,  be 
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contradictory,  and  the  jury  have  any  grounds  for  their  ver- 
dict in  favor  of  the  plaintifi^  a  court  of  errors  will  not  reverse  a 
judgment  on  the  verdict,  because  a  new  trial  had  been  refused/' 
Again,  in  Lambert  v.  Sandford^  2  Blackf.  137,  as  to  the 
material  question  in  the  case,  the  court  say:  "The  jury  to 
whom  the  question  was  submitted,  after  hearing  a  variety 
of  testimony,  have  determined  it  in  favor  of  the  plaintiff 
below,  and  the  court  in  which  it  was  tried  has  refused  to 
disturb  the  verdict.  Considering  the  point,  as  we  do,  a 
doubtful  one,  it  becomes  us,  as  an  appellate  court,  to  let  it 
rest  where  it  is." 

Again,  in  Hoaglandw.  Moore ^  2  Blackf  167,  the  court  say: 
"When  there  is  legal  evidence  that  conduces  to  prove  every 
material  fact  in  the  case,  we  must,  except  in  extreme  cases, 
leave  the  weight  of  that  testimony  with  the  jury,  under  the 
superintendence  and  control  of  the  court  before  which  the 
testimony  is  given;  and  when  that  court  approves  of  the 
verdict,  and  refuses  a  new  trial,  there  is  no  principle  of  juris- 
prudence that  will  require  or  permit  an  appellate  court  to 
reverse  the  judgment." 

Again,  in  the  case  of  Lurton  v.  Carson^  2  Blackf.  464,  the 
court  say :  "  The  testimony  presented  is  contradictory.  Ex- 
clusive of  the  defect  in  the  bill  of  exceptions,  we  should  be 
unwilling  to  interfere  with  this  verdict.  The  verdict  of  a 
jury  is  entitled  to  great  respect  It  is  their  province,  in  such 
a  case  as  this,  to  weigh  the  testimony.  It  is  with  reluctance 
that  a  court  would  interfere.  If  there  be  ground  for  an 
hohest  difierence  of  opinion,  the  verdict  should  not  be  set 
aside." 

Again,  in  the  case  of  Mann  v.  Clifton,  3  Blackf.  304,  the 
court  say:  "It  is  at  best  a  very  delicate  matter  for  an  appel- 
late court,  not  having  heard  the  witnesses  examined,  to 
disturb  the  opinion  of  the  jury  and  of  the  inferior  court, 
relative  to  the  weight  of  the  testimony.  To  justify  us  in 
interfering  in  such  a  case,  the  insufficiency  of  the  evidence 
must  be  shown  beyond  all  doubt." 
Vol.  XXXVIL— 24. 
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Again,  in  Rogers  v.  Bishop^  S  Blackf.  108,  the  court  say: 
"This  judgment  was  rendered  upon  the  merits  without  a  jury, 
and  must  therefore  be  viewed  in  the  same  light  as  if  there 
had  been  a  verdict  for  the  defendant,  a  motion  for  a  new 
trial  founded  on  the  insufficiency  of  the  evidence  overruled,  and 
a  judgment  on  the  verdict  The  judgment,  in  such  case, 
must  be  obviously  wrong  to  justify  our  interference." 

Again,  in  the  case  of  KendaU  v.  HaU^  6  Black£  507,  the 
x:ourt  say:  *'The  judgment  of  the  circuit  court  will  not  be 
reversed  on  the  weight  of  evidence,  if  the  evidence  be  con- 
tradictory." 

Again,  in  the  case  of  Calkins  v.  Evans,  5  Ind.  441,  the 
court  say :  *'  When  the  court,  either  by  operation  of  law  or 
by  the  agreement  of  parties,  has  been  substituted  for  a  jury, 
its  conclusions  are  entitled  to  the  same  consideration  and 
respect  (as  the  verdict  of  the  jury).  Such  finding  is  not  to 
be  lightly  set  aside.  It  must  remain  as  the  measure  of  the 
rights  of  parties,  unless  it  is  clearly  wrong." 

Again,  in  the  case  of  McVicker  v.  Pratt,  5  Ind.  450,  the 
court  say:  "The  court  trying  the  cause,  with  the  witnesses 
before  it,  is  far  better  prepared  to  discriminate  than  we  are; 
and  litigants  need  not  expect  this  court  to  reverse  the  judg- 
ments of  other  courts  upon  the  weight  of  evidence,  where  there 
is  sufficient  in  the  record  to  sustain  the  judgment  below." 

Again,  ia  the  case  of  Shanks  v.  Hayes,  6  Ind.  59,  the  court 
say :  "  There  is  sufficient  evidence  in  the  record,  in  favor  of 
the  plaintiff  below,  taken  by  itself,  to  justify  the  judgment. 
There  is  also,  in  addition,  conflicting  evidence.  It  was  all 
for  the  jury;  and  no  rule  is  better  settled  than  this,  that  in 
such  case  the  Supreme  Court  cannot  disturb  the  action  of 
the  court  beJow  in /rendering  judgment  on  the  verdict  of  the 
jury." 

Again;  in  the  case  of  Millhollin  v.  ^anes,  7  Ind.  715,  the 
court  say:  "The  verdict  is  complained  of  as  contrary  to 
the  evidence.  The  evidence  is  conflicting ;  hence,  we  cannot 
disturb  it." 

Again,  in  the  case  of  Cahill  v,  Vanlaningltam,  7  Ind.  540, 
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the  court,  after  holding  that  the  law  had  been  correctly 
given  to  the  jury,  and  the  court  below  having  acquiesced 
in  the  finding  of  the  jury  by  overruling  a  motion  for  a  new 
trial,  say:  "We  should  be  reluctant  to  disturb  the  verdicts 
Such  has  always  been  the  rule  in  this  court,  whenever  they 
could  not  clearly  say  there  was  no  evidence  to  support  the 
verdict" 

Again,  in  the  case  of  Roberts  v.  Nodwift,  8  Ind.  339,  the 
court  say:  .  "The  first  of  the  causes  assigned  for  a  new  trial 
is  rather  unpromising,  and  by  no  means  a  favorite  with  the 
courts*  It  is  this:  the  verdict  is  contrary  to  Jaw  and  evi- 
dence, and  is  not  for  enough  money.  Courts  will  seldom 
disturb  a  verdict  for  such  a  cause,  unless  the  case  is  a  very 
strong  one;  and  this  is  not  one  of  th^t  class." 

Again,  in  the  case  of  Favorite  v.  Bush^  9  Ind.  228,  the 
court  say:  '*  Even  if  the  record  were  full,  and  the  questions 
fairly  presented,  it  would  hardly  avail  the  party  here.  For 
the  inquiry  which  the  issue  below  presented,  was  peculiarly 
within  the  province  of  that  court  to  decide ;  and  unless  the 
finding  was  extravagant,  the  rule  of  this  court  has  invaria- 
bly been,  to  give  it  the  same  weight  as  the  verdict  of  a  jury/' 
Again,  in  the  case  of  Gibson  v.  The  State,  9  Ind.  264,  the 
court  say:  "Still  we  think  the  preponderance  is  in  favor  of 
the  verdict;  and  even  if  the  preponderance  were  oUierwise,  it 
has  long  been  the  settled  rule  of  this  court  not  to  disturb  it." 
Weinzorpflin  v.  Tfte  State,  7  Blackf.  186;  Ledley  v.  Tlte-State, 
4  Ind.  580. 

Again,  in  the  case  of  OHerrin  v.  The  State,  14  Ind.  420,  the 
court,  after  holding  that  the  rule  of  practice  was  the  same  in 
criminal  as  in  civil  cases,  upon  the  question  of  setting  aside 
verdicts  on  the  ground  that  the  evidence  was  insufficient, 
then  say:  "This  court  will  not  reverse  the  ruling  of  the 
court  below,  refusing  to  grant  a  new  trial  moved  for  on  the 
ground  that  the  verdict  was  unsustained  by  the  evidence, 
unless  the  verdict  appears  most  clearly  erroneous." 

Again,  in  the  case  of  HoUingsworth  v,  Pickering,  24  Ind. 
435,  the  court  say:    ''The  evidence  is  in  the  record.    It  is 
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very  conflicting  in  regard  to  the  alleged  representatioiis  as 
to  the  locality  and  quality  of  the  land  sold  by  Hollingsworth 
to  Pickering,  in  Iowa ;  but  the  evidence  of  Pickering,  if  takes 
as  true,  fully  sustains  the  complaint  on  those  points.  It  is 
directly  contradicted  by  the  testimony  of  Hollingsworth.  It 
was,  therefore,  a  question  of  credibility  between  the  wit- 
nesses, which  it  was  the  exclusive  province  of  the  jury  to 
determine,  and  we  cannot  examine  it  for  the  purpose  of 
disturbing  the  verdict." 

Again,  in  the  case  of  Shatik  v.  The  StaU^  25  Ind.  207, 
the  court  say:  ''Did  the  evidence  sustain  the  verdict? 
This  question  is  argued  before  us  as  if  we  could  reveise 
the  case  upon  the  ground  that  a  mere  preponderance  of 
the  evidence  is  against  the  verdict.  It  has  been  otherwise 
ruled  so  many  scori^s  of  times  by  this  court,  and  so  many 
hundreds  of  times  by  appellate  courts  elsewhere,  that  we 
know  not  what  more  can  be  added  to  make  the  rule  better 
understood." 

Again,  in  the  case  of  Medler  v.  The  State^  26  Ind  171, 
the  court  say:  ''The  only  question  in  this  record  is 
as  to  the  sufficiency  of  the  evidence  to  support  the  ver 
diet.  It  was  a  bastardy  case,  and  seeing  the  evidence 
upon  paper,  with  no  such  opportunity  as  the  judge  and  juiy 
below  had  of  determining  upon  the  credibility  of  witnesses, 
it  appears  quite  probable  that  the  verdict  should  have  been 
the  other  way.  But  this  is  not  enough  to  justify  us  in 
reversing  the  case.  To  one  who  saw  the  witnesses  and  heard 
them  testify,  there  may  have  appeared  good  reason  for  dis- 
believing some  of  them.  The  evidence  was  contradictory, 
and  we  must  therefore  assume  that  the  judge  who  presided 
and  overruled  a  motion  for  a  new  trial  acted  intelligently 
and  upon  sufficient  cause." 

Again,  in  the  case  of  The  Indianqpolis,  Cincinnati^  and  La- 
fayette Railroad  Co.  v.  Trisler^  30  Ind.  243,  the  court  say: 
"  The  appellant  argues  the  case  as  if  this  court  were  to  weigh 
the  evidence  and  determine  the  preponderance  thereof 
Such  is  not  our  province.    It  must  appear  by  the  record, 
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not  merely  that  the  finding  below  was  against  the  weight 
of  evidence,  but  that  that  finding  was  wrong  beyond 
any  question  whatever,  before  we  can  interfere  upon  the 
evidence  alone." 

Again,  in  the  case  of  McCaw  v.  Burky  3 1  Ind.  56,  this  court 
say :  **  There  is  a  clear  conflict  in  the  evidence  as  to  whether 
the  deeds  under  which  the  appellees  claim  title  were  execu- 
ted as  a  mortgage.  This  court  would  not  reverse  a  judgment 
on  the  weight  of  the  evidence." 

Again,  in  the  case  otKeneaster  v.  Vickers,  32  Ind.  492,  this 
court  say:  '^This  case  is  before  us  upon  the  evidence, 
which  was  very  conflicting,  the  finding  upon  the  issues  de- 
pending much  upon  the  credit  due  to  the  witnesses.  It  is, 
therefore,  peculiarity  a  case  in  which  this  court  cannot  dis- 
turb the  finding." 

Again,  in  the  case  of  Smith  v.  Kruger,  33  Ind.  86,  this 
court  say:  "We  have  examined  the  evidence,  which 
is  in  the  record.  The  case  was  tried  by  the  judge  of  the 
court  below,  who  heard  all  the  evidence  fi'om  the  witnesses 
themselves.  It  is  not  our  province  to  interfere  with  his 
finding,  unless  it  is  clearly  against  the  evidence,  and  can  be 
considered  only  as  the  result  of  passion,  prejudice,  or  a  pal- 
pable misapprehension  of  the  &cts.'' 

Again,  in  the  case  of  Butt  v.  The  Toledo^  Wabash^  and 
Western  Railway^  34  Ind.  162,  this  court  say:  "The  only 
question  before  us  in  this  record  is  the  correctness  of  the 
finding  of  the  court  below  on  the  evidence,  all  of  which  is 
in  the  record.  The  evidence  was  all  oral  and  unwritten, 
and  is  conflicting  and  contradictory;  and  the  judge  who 
tried  the  case  was  better  able  to  determine  its  strength, 
weight,  and  the  reliability  of  witnesses  .than  .we  are ;  and 
therefore  we  cannot  reverse,  but  must  affirm  the  judgment.'' 
Thus  it  will  be  seen  that  there  has  been  an  uniform  and 
unbroken  line  of  decisions  on  this  subject  from  2  Blackf 
down  to  and  including  34  Ind.  The  rule  is  not  an  arbitrary 
one,  but  is  founded  in  reason,  and  supported  by  the  experi- 
ence of  lawyers  and  judges.     It  exists  not  only  in  this  court, 
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but  in  all  appellate  courts  acting  as  courts  of  error.  The 
reason  of  the  rule  is,  that  the  weight  which  is  due  to  the 
testimony  of  witnesses  very  greatly  depends  upon  the  ap- 
pearance, manner^  and  conduct  of  the  witnesses  upon  the 
witness  stand,  their  intelligence,  their  willingness  or  unwil- 
lingness to  testify  fully  and  frankly  upon  all  matters  within 
their  knowledge,  without  reference  to  whether  it  afiects  the 
one  party  or  the  other,  and  whether  they  are  free  from  pas- 
sion, prejudice,  or  undue  influence.  It  is  a  very  easy  matter 
to  tell  the  truth,  but  it  is  a  very  difficult  matter  to  testify 

'  falsely  and  not  be  detected.    The  witness  that  has  nothing 
to  testify  about  but  what  he  knows,  is  open,  frank,  and  un- 
disturbed in  his  manner,  while  there  is  an  indefinable  and 
indescribable  manner  and  look  about  a  witness  who  is  swear- 
ing falsely.    The  judge,  counsel,  and  jurors  have  the  oppor- 
tunity of  observing  all  these  matters,  and^  as  a  general  rule, 
can  determine,  with  great  accuracy,  whether  the  witness  is 
telling  the  truth  or  a  falsehood.     When  the  evidence  comes 
here  on  paper,  we  have  nothing  but  the  words  of  the  witness, 
and  they  are  not  always  correctly  taken  down.     With  us, 
the  testimony  of  an  untruthful  and  unreliable  witness,  who 
is  unimpeached,  has  as  much  weight  as  the  testimony  of  the 
best  and  most  reliable  man  in  the  community,  for  we  have 
no  means  of  telling  the  one  from  the  other.    We  are  de- 
prived of  all   the   means  of  detecting  falsehood  and  dis- 
covering the   truth   enjoyed    by   the  judge  and  jury  in 
the  court  below.     Great  and  manifest  injustice  would  be 
done  if  we  should  attempt  to  weigh  the  evidence  and  de- 

.  termine  the  credibility  of  witnesses.  The  reason  of  the  rule 
does  not  apply  to  the  circuit  and  common  pleas  judges;  for 
they  have  the.same.means  and  opportunity  of  observing  the 
witnesses,  and  determining  the  weight  that  is  due  their  tes- 
timony, as  are  enjoyed  by  the  jury.  The  rule  of  this  court 
was  founded,  and  has  been  adhered  to,  upon  the  suppo- 
sition that  the  judges  of  the  lower  courts  have  faithfully  and 
fearlessly  discharged  their  duties  in  refusing  or  granting 
new  trials,  as  the  justice  of  each  case  may  require.    If  we 
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should  ever  have  reason  to  believe  that  the  judges  below 
apply  the  same  rule  in  granting,  or  refusing  to  grant,  a  new 
trial  that  we  do  to  reversing  a  case  upon  the  weight  of  evi- 
dence, then  we  will  have  to  change  our  rule ;  for  great  and 
glaring  injustice  would  result  if  both  courts  were  governed 
by  the.  same  rule.  The  rule  does  not  apply  in  this  court 
when  the  case  was  tried  on  documentary  evidence;  for  in 
such  case  we  have  the  same  means  of  examining  and  weigh- 
ing the  evidence  as  the  judge  or  jury  in  the  court  below. 

We  cannot  reverse  the  case  upon  the  weight  of  the  evi- 
dence. 

The  judgment  is  affirmed^  with  costs. 

On  Petition  for  a  Rehearing. 

BusKiRK,  J. — A  rehearing  has  been  asked  in  this  case,  upon 
the  ground  that  in  the  original  opinion  we  had  not  fully  con- 
sidered and  decided  whether  the  court  erred  in  admitting  in 
evidence  the  ordinance  of  the  city  of  Indianapolis  regulating 
the  speed  of  cars  within  the  city.  The  question  was  presented 
in  two  modes ;  first,  in  the  exception  to  the  ruling  of  the  court 
admitting  such  evidence;  and,  second,  in  the  refusal  of  the 
court  to  give  to  the  jury  the  sec6nd  instruction  asked  by 
the  appellant  We  considered  and  decided  the  question  as 
it  arose  upon  the  refusal  to  give  the  second  instruction. 
We  are  now  asked  to  grant  a  rehearing  because  we  did  not,  in 
express  terms,  decide  whether  the  evidence  was  admissible. 
Two  objections  are  urged  to  the  competency  of  the  evidence, 
first,  that  it  was  not  properly  pleaded;  and,  second,  that  it 
was  irrelevant.  We  think  that  neither  objection  is  well 
taken.  It  was  alleged  in  the  complaint  that,  by  an  ordinance 
of  the  city,  it  was  unlawful  for  trains  of  cars  to  run  '\^thin 
the  city  at  a  greater  rate  of  speed  than  four  miles  per  hour, 
and  that  the  train  of  cars  which  inflicted  the  injury  upon  the 
'plaintiff  was  running  at  a  greater  rate  of  speed  than  four 
miles  per  hour. 

The  action  was  not  based  upon  the  ordinance,  as  was  the 
case  of  Green  v.  The  City  of  Indianapolis,  25  Ind.  490,  and 


376  SUPREME  COURT  OF  INDIANA. 

McKenian  v.  CoUins. 

hence  it  was  not  necessary  to  file  'a  copy  of  the  ordinance 
with  the  complaint 

We  are  also  of  the  opinion  that  the  evidence  was  compe- 
tent.   It  was,  under  the  allegations  of  the  complaint,  admis- 
sible to  prove  that  the  defendant  was  guilty  of  negligence, 
and  it  was  also  clearly  proper  for  the  jury  to  consider  in  de- 
termining whether  the  plaintiff  was  without  fault,  which  was 
the  principal  controverted  point  in  the  case.    The  rate  of 
speed  within  the  city  being  prescribed  by  a  public  law,  the 
plaintifl)  in  determining  whether  it  was  safe  and  prudent  for 
him  to  attempt  to  cross  the  railroad  track,  had  die  right  to 
assume  that  the  defendant  would  comply  with  such  ordi- 
nance.    It  might  have  been  safe  for  the  plaintiff  to  have  at- 
tempted to  cross  the  track  of  defendant's  road  if  the  cars 
only  ran  at  the  rate  of  four  miles  an  hour,  while  it  would 
have  been  unsafe  and  reckless  to  have  made  such  attempt  if 
the  cars  were  being  run  at  a  much  greater  rate  of  speed. 

We  are  very  clearly  of  the  opinion  that  the  court  commit- 
ted no  error  in  admitting  the  ordinance  in  evidence,  and  in 
refusing  to  instruct  as  requested.  We  have,  upon  the  peti- 
tion for  rehearing,  again  fully  considered  all  the  questions  in 
the  case,  and  are  entirely  satisfied  with  the  judgment  here- 
tofore rendered. 

The  petition  is  overruled. 

T.  A.  Hendricks^  0.  B.  Hard,  and  A.  W.  Hendricks^  for  ap- 
pellant. 

y.  W.  Gordon,  y.  R.  Troxell,  %  Hanna,  and  F.  Knefler, 
for  appellee. 


McKernan  v.  Coluns. 

Contract. — hUerfritoHon^^A,  contract  that  if  certain  impfovements  are  sdd 
for  fiye  thousand  dbllaxs,  B.  is  to  have  four  hundred  doUan,  or  in  proportian  if 
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for  a  less  smn;  and  if  fhe  works  and  machineiyconstitatingthe  improvements 
are  started  again  and  are  successful,  A.  is  to  have  the  same  amount,  but  if 
unsuccessful,  nothing,  will  entitle  A.  to  a  proportion,  if  the  improvements  are 
sold  after  an  unsuccessful  attempt  to  run  them. 

APPEAL  from  the  Marion  Circuit  Court. 

DowNEy,  J. — On  the  ist  day  of  August,  1867,  the  parties 
entered  into  a  co-partnership  in  the  Carondelet  furnace  prop- 
erty, Collins  taking  one-fourth  and  McKeman  retaining 
three-fourths,  Collins  receiving  one-fourth  interest  in  consid- 
eration of  his  assuming  the  one-fourth  of  the  e3q>enses  incur- 
red in  putting  up  the  said  furnace  by  McKernan,  and  from 
that  date  he  was  to  take  a  full  one-fourth  interest  in  the  fur- 
nace, sharing  to  that  extent  with  said  McKeman  in  all  its 
assets  and  debts,  in  accordance  with  the  laws  and  bond  of 
purchase  between  said  McKeman  and  the  Pilot  Knob  Iron 
Company,  Collins  to  enjoy  the  advantage  of  any  reduction 
in  the  price  of  the  property  made  by  the  Pilot  Knob  Com- 
pany. On  the  xith  day  of  September,  1867,  this  co-partner- 
ship was  terminated  by  the  following  agreement: 

''Indianapolis,  September  nth,  1867. 

''This  is  to  certify*  that  if  James  H.  McKeman  makes  sale 
of  the  improvements  of  the  Carondelet  fumace,  situated 
at  Carondelet,  Missouri,  for  five  thousand  dollars,  four  hun- 
dred dollars  is  agreed  upon  to  be  paid  Mr.  William  Col- 
lins, or  in  proportion  to  whatever  the  sale  amounts  to  under 
five  thousand  dollars ;  but  in  case  the  works  are  started  again 
and  prove  a  success,  will  still  entitle  him  to  the  four  hundred 
dollars,  as  agreed  upon ;  but  if  not  a  success,  Mr.  William 
Collins  receives  nothing.  This  is  in  consideration  out  of  a 
co-partnership  existing  between  James  H.  McKeman  and 
William  Collins. 

[Signed]  "Wiixiam  Collins, 

"James  H.  McKernan." 

This  action  was  predicated  upon  this  agreement  of  Sep- 
tember nth,  1867.  The  complaint  is  in  three  paragraphs. 
The  first  alleges  that  McKernan  sold  the  said  improvements 
for  a  sum  exceeding  five  thousand  dollars,  by  reason  whereof 
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he  became  liable  to  pay  to  Collins  the  said  sum  of  four  hun- 
dred dollars,  but  which  he  has  failed  to  pay.  The  second 
pars^^raph  alleges  that  the  works  of  the  said  furnace  were 
started  again  and  proved  a  success,  yielding  large  profits  to 
the  owners  of  the  same;  that  the  defendant,  since  Septem- 
ber nth,  1867,  received  from  the  city  of  St  Louis,  as  a 
bonus,  the  sum  of  fifteen  thousand  dollars.  The  third  para- 
graph alleges  that  the  said  works  were  started  again,  and 
did  prove,  and  have  continued  to  prove  a  success,  and  that 
the  defendant  did  sell  said  works  for  a  large  sum  of  money, 
to  wit,  the  sum  of  nine  thousand  dollars. 

There  was  a  demurrer  by  the  defendant  to  the  first  para- 
graph of  the  complaint,  which  was  overruled,  and  this  is 
assigned  as  error;  but  that  paragraph  is  clearly  suffident 
The  defendant  then  pleaded  the  general  denial  to  all  tbe 
paragraphs  of  the  complaint,  and  a  trial  by  jury  resulted  in 
a  verdict  for  the  plaintiff  for  four  hundred  dollars.  The  d^ 
fendant  moved  for  a  new  trial,  for  the  following  reasons: 

1st  The  verdict  is  contrary  to  law. 

2d.  Is  not  sustained  by  the  evidence,  but  is  contrary  to 
the  evidence. 

3d.  The  damages  are  excessive. 

4th.  Error  in  the  assessment  of  the  amount  of  recovery, 
the  same  being  excessive. 

This  motion  was  overruled,  and  the  defendant  excepted, 
put  the  evidence  in  the  record,  and,  judgment  having  been 
rendered  against  him,  he  appealed  to  this  court. 

The  only  error  properly  assigned,  besides  the  one  ah^y 
disposed  of,  is,  that  the  court  improperly  refused  to  grant  a 
new  trial. 

Before  proceeding  to  consider  the  case  upon  the  evidence, 
it  is  proper  to  dispose  of  a  motion  which  has  been  made  by 
the  appellant  to  strike  out  of  the  record  the  deposition  of 
John  H.  Harrison.  That  deposition  appears  to  have  been 
copied  into  the  bill  of  exceptions  without  any  authorityi  ^ 
it  does  not  appear  to  have  been  used  on  the  trial.    It  niust, 
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therefore,  be  stricken  out  and  disregarded  in  considering  the 
facts  of  the  case. 

Precisely  what  was  meant  by  the  word  **  improvements,"  as 
used  in  the  contract  sued  on,  is  not  very  clear.  The  partner- 
ship contract  betvi'een  McKernan  and  Collins  says  they  had 
formed  a  partnership  in  "the  Carondelet  furnace  property." 
Collins  testified,  that  ''the  improvements  mentioned  in  the 
agreement  were  the  lease,  lands,  buildings,  and  other  im- 
provements on  the  ground.  I  think  there  were  eight  build- 
ings on  the  ground."  It  thus  seems  probable  that  the  word 
improvements  was  intended  to  include  all  the  property 
which  had  been  owned  by  McKeman  and  Collins  as  part- 
ners at  Carondelet. 

It  is  shown  that  McKeman  failed  to  sell  the  property,  and 
in  two  months  after  the  nth  of  September,  1867,  took  into 
partnership  with  him  Lilly  and  Miller,  and  again  ''started 
the  works."  ,  During  the  existence  of  this  partnership,  they 
expended  on  the  property  for  repairs  and  improvements  six- 
teen thousand  dollars,  and  received  as  contributions  by  way 
of  bonus  from  St  Louis  aiid  Carondelet,  and  perhaps  other 
parties,  twelve  thousand  dollars,  which  they  agreed  to  repay 
if  their  operations  proved  successful.  This  firm  failing  in 
success,  Lilly  and  Miller  sold  their  interest  back  to  McKer- 
nan. He  afterward  sold  the  entire  property  for  fifteen 
thousand  dollars  to  ^)ear  and  McNair. 

We  do  not  see  that  Collins  can  rightfully  claim  ?inything 
on  account  of  the  sums  obtained  by  McKernan,  Lilly,  and 
Miller,  by  way  of  bonus  or  donation.  He  was  not  then  a 
member  of  the  firm,  but  had  previously  sold  out  to  McKer- 
nan. 

'  McKernan,  Lilly,  and  Miller,  while  they  were  in  partner- 
ship, expended  on  the  property,  in  improvements,  sixteen 
thousand  dollars,  and  these  improvements  were  added  to 
those  which  are  mentioned  in  the  contract  upon  which  the 
suit  is  brought. 

By  the  purchase  of  the  interest  of  Lilly  and  Miller,  McKer- 
'nan  became  the  sole  owner  of  these  improvements  thus  made. 
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Collins  having  no  interest  whatever  in  them.  Now,  as  Mc- 
Keman  sold  the  whole  property  for  only  fifteen  thousand  dol- 
larsy  there  should  have  been  evidence  showing  the  value  of 
the  improvements  referred  to  in  the  contract  sued  upon  or  what 
McKeman  got  for  them,  to  enable  the  jury  to  determine 
whether  McKeman  sold  them  for  five  thousand  dollars,  or 
less,  and  if  less,  how  much  ?  Without  this  evidence  the  jury 
could  have  had  no  proper  basis  on  which  to  determine  the 
amount  to  which  Collins  was  entitled  under  the  first  provision 
of  the  contract 

It  is  very  clear  that  the  evidence  does  not  show  that  the 
attempt  to  operate  the  furnace,  while  McKernan  was  con- 
nected with  it  was  successful. 

There  may  be  some  doubt  whether  the  sale  of  the  property 
after  an  unsuccessful  eflbrt  to  make  the  furnace  ''a  success" 
by  again  running  the  "works,"  would  entitle  Collins  to  any- 
thing. But,  after  some  hesitation,  we  have  Come  to  the  con- 
clusion that,  under  the  very  general  language  of  the  contract, 
which  fixes  no  time  within  which  the  sale  should  be  made, 
a  sale  after  an  unsuccessful  attempt  to  operate  the  furnace 
will  entitle  him  to  recover  what  the  evidence  may  show  him  ♦ 
entitled  to  recover. 

The  judgment  is  reversed,  with  costs,  and  the  xxiuse  re- 
manded. 

y.  T.  Dye  and  A,  C  Harris^  for  appellant. 

W.  Wallace^  for  appellee. 


Test  ex  al.  z^.  Beeson  et  al. 

Justice  of  the  YexCB^^lHsqualified.'^yurisdictum.^K  judgment  was  ob- 
tained before  a  justice  of  the  peace,  and  the  docket  of  the  justice  ItffS^ 
passed  into  the  hands  of  another  justice,  and  execution  issued  by  the  latter 
justice  was  levied  on  property  as  that  of  the  execution  defendant,  and  pro- 
ceedings were  brought  to  try  the  right  of  property  before  another  justice,  on 
the  ground  that  the  one  who  issued  the  execution  was  related  to  the  plain- 
tiff, and,  therefore,  refiised  to  take  jurisdiction. 
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Held^  that  where  the  justice  of  the  peace  who  issued  the  execution  is  disquali- 
fied from  acting,  and  has  no  successor,  there  is  no  jurisdiction  in  any  other 
justice  to  act. 

APPEAL  from  the  Wayne  Circuit  Court. 

WoRDEN,  C.  J. — ^Beeson,  one  of  the  appellees,  recovered  a 
j  udgment  against  one  Thomas  Si  wee,  before  Cornelius  Thorn- 
burg,  a  justice  of  the  peace  of  Wa3me  county.  Afterward 
the  docket  of  justice  Thomburg  went  into  the  legal  custody 
of  William  Chamness,  a  justice  of  said  county,  who  issued 
an  execution  upon  the  judgment,  which  was  placed  in  the 
hands  of  Lamb,  the  other  appellee,  a  constable,  for  service. 
Lamb  levied  the  execution  upon  certain  property  as  the  prop- 
erty of  Siwee.  The  appellants.  Test  and  Test,  claiming  the 
ownership  of  the  property,  instituted  this  proceeding  for  the 
trial  of  the  right  thereof,  under  the  provisions  of  the  statute 
on  that  subject  (2  G.  &  H.  632),  before  John  Davis,  another 
justice  of  said  county.  The  reason  assigned  for  instituting 
the  proceeding  before  justice  Davis,  instead  of  justice  Cham- 
ness,  who  issued  the  execution,  was  that  Chamness  was  a  rela- 
tive of  Beeson,  viz.,  a  cousin  within  the  prohibited  degree, 
and  that  he  refused  to  entertain  jurisdiction  of  the  cause. 
Such' proceedings  were  had  before  justice  Davis  as  led  to  an 
appeal  to  the  circuit  court,  where  the  cause  was  dismissed 
for  want  of  jurisdiction  injustice  Davis.  The  appellants  ex- 
cepted, and  bring  the  cause  to  this  court  for  revision. 

The  first  section  of  the  statute  above  cited  provides,  "that 
whenever  any  personal  property  shall  have  been  seized  by 
virtue  of  any  writ  of  execution  or  attachment,  and  any  per- 
son, other  than  the  defendant  in  such  writ,  shall  file  with  the 
justice  who  issued  such  writ,  or  if  the  same  be  levied  upon 
by  more  than  one  writ,  with  the  justice  who  issued  the  old- 
est writ  so  levied,  his  complaint  in  writing,  verified  by  affi- 
davit, setting  forth  the  &ct  of  such  levy,  or  seizure,  and 
stating  his  claim  to  said  property,  and  the  nature  of  such 
claim,  whether  absolute  or  conditional,  such  justice  shall 
docket  such  complaint  for  trial ;  and  the  same  shall  be  tried 
and  determined,  and  continuances  granted,  and  changes  of 


382  SUPREME  COURT  OF  INDIANA. 

Test  etaLv,  Beeson  et  al. 

venue  awarded,  and  all  other  proceedings  had  thereon  as 
in  other  civil  complaints  before  justices." 

By  this  provision  it  will  be  seen  that  the  complaint  for  such 
purpose  is  to  be  filed  with  the  justice  who  issued  the  writ  on 
which  the  levy  is  made,  or  if  made  on  more  than  one  writ, 
then  with  the  justice  who  issued  the  oldest  writ. 

Perhaps  the  reason  of  requiring  the  complaint  to  be  filed 
with  the  justice  who  issued  the  writ  was,  that  the  plaintiff 
in  the  writ,  and  especially  the  officer  who  has  it  to  serve,  who 
is  required  to  be  made  a  party  to  the  proceedings,  should  not 
be  required  ta  go  to  a  forum  where  the  writ  was  neither  issued 
nor  returnable,  to  defend  such  proceeding.    There  seems  to 
us  to  be  much  propriety  in  confining  the  jurisdiction  in  such 
cases  to  the  court  in  which  the  writ  issues  and  is  returnable. 
Perhaps  the  successor  of  a  justice  who  had  issued  the  writ, 
but  who  had  gone  out  of  office  before  any  question  arose, 
and  where  the  writ  would  be  returnable  to  such  successoTj 
would  be  deemed  the  justice  who  issued  the  writ,  within  the 
spirit  of  this  statute.    On  this  point,  however,  we  intimate 
no  opinion. 

This  statute  is  a  separate  act  and  not  connected  with  the 
general  statute  regulating  the  powers  and  duties  of  justices 
of  the  peace.  The  jurisdiction  of  justices  as  to  amount, 
under  this  act,  is  not  limited  by  the  general  statute.  Griffin 
V.  Malany,  13  Ind.  402. 

By  the  general  statute  a  justice  has  no  jurisdiction  where 
he  is  "  related  by  blood  or  marriage  to  either  party."  2  G,  & 
H.  579. 

The  question  here,  however,  is  not  whether  justice  Cham- 
ness,  who  issued  the  writ,  was  disqualified  to  act  in  the 
cause,  but  whether  justice  Davis  had  jurisdiction.  We  de- 
cide nothing  as  to  the  disqualification  of  justice  Chamness 
to  act  in  this  special  proceeding;  but  conceding  that  he  was 
disqualified,  it  does  not  follow  that  another  justice  of  the 
peace  could,  therefore,  step  into  his  shoes  and  exercise  tiie 
jurisdiction  thus  specially  conferred  upon  the  justice  who 
issued  the  writ. 
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"We  are  not  aware  of  any  statute  authorizing  another  jus- 
tice to  act  where  the  justice  who  issued  the  writ  is  disquali- 
fied, or  dead,  or  otherwise  rendered  unable  to  exercise  the 
jurisdiction  thus  conferred. 

If  we  hold  that  justice  Davis  had  jurisdiction  of  this 
cause,  we  must  do  it  on  the  broad  ground  that  where  juris- 
diction is  conferred  on  one  tribunal  only,  and  that  tribunal 
is  disqualified  to  exercise  the  jurisdiction  in  a  particular 
instance,  another  tribunal  may  step  in  and  exercise  the  juris- 
diction in  that  instance.  There  is  no  authority  for  such  doc- 
trine. 

If  justice  Chamness  was  incompetent  to  act  in  the  prem- 
ises, then  there  was  no  forum  provided  in  which  the  appel- 
lants could  enforce  this  particular  remedy.  This,  however, 
was  no  great  hardship,  as  they  had  ample  remedies  outside 
of  the  provisions  of  the  statute  in  question. 

We  concur  with  the  court  below  in  the  opinion  that  jus- 
tice Davis  had  no  jurisdiction  of  the  cause. 

The  judgment  below  is  affirmed,  with  costs. 

y.  p.  SiddaU  and  C,  H.  Burchenal,  for  appellants. 

W.  S.  Ballenger,  for  appellees. 


Wallace  v.  The  Board  of  Commissioners  op  Marion 

County. 

fytKTXSTZ.—ConstitutionalUy.'^Fees  and  Salarus,--Thc  act  known  as  the  *'  Fee 
and  Salaxy  Law,"  Acts  1871,  p.  25,  is  not,  as  an  entire  act,  invalid. 

Same. — Payment  of  Fees  into  County  Treasury, — The  members  of  the  court  were 
equally  divided  in  opinion  as  to  the  con^ititutionality  of  that  portion  of  the 
law  which  requires  the  derk  and  sheriff  to  pay  over  their  fees  to  the  county 
treasurer. 

APPEAL  fcom  the  Marion  Common  Pleas. 

Downey,  J.— The  appellant  filed  his  complaint  in  the  com- 
mon pleas  against  the  appellee,  alleging,  in  siibstance,  that 
he  was  clerk  of  the  Marion  Circuit  Court,  and  as  such,  since 
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the  taking  eflect  of  the  act  of  the  General  Assembly  of  this 
State  of  Indiana^  entitled  ''An  act  regulating  the  fees,  sala- 
ries, and  duties  of  certain  officers  therein  named,  and  pre- 
scribing penalties  for  the  violation  of  its  provisions,"  ap- 
proved February  2ist,  1871,  Acts  of  1871  p.  25,  he  had  col- 
lected fees  and  charges  pertaining  to  his  said  office  in  the  sum 
of  one  hundred  dollars ;  that  the  defendant  had  demanded 
and  required  of  him  that  he  should  pay  the  same  into  the 
county  treasury,  and  threatened  that  if  he  did  not  do  so  the 
defendant  would  cause  him  to  be  prosecuted  for  embezzle- 
ment;  that  to  avoid  said  prosecution,  protesting  at  the 
same  time  against  the  legality  of  the  demand,  he  had  paid 
the  same,  under  an  agreement  that  it  should  not  be  r^^arded 
as  a  voluntary  payment;  that  he  afterward  demanded  the 
repayment  of  the  money,  which  was  refused. 

The  defendant  voluntarily  appeared  to  the  action  and 
demurred  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  .action.  This 
demurrer  was  sustained  by  the  court,  the  plaintiff  excepted, 
and,  after  final  judgment  for  the  defendant,  appealed  to  this 
court.  He  here  assigns  for  error  the  sustaining  of  the  de- 
murrer to  the  complaint. 

At  the  last  term  of  this  court,  the  judges  were  equally  di- 
vided with  reference  to  the  opinion  which  they  should  give 
in  the  case,  and  being  still  equally  divided  in  opim'on,  each 
of  them  is  required  to  give  "his  written  opinion  of  each 
point  in  the  case  arising  upon  the  record."  The  case  is 
one,  as  will  be  seen,  which  involves  the  validity  of  part  or 
of  the  whole  of  the  act,  the  title  to  which  is  above  recited, 
and  which  is  commonly  known  as  the  "Fee  and  Salary 
Law." 

We  all  agree  that  none  of  the  objections  urged  against 
the  law,  as  a  whole,  can  be  sustained;  that  the  entire  act  is 
not  invalid  on  account  of  any  objection  urged  against  it 

The  questions  arising  in  the  case  grow  out  of  the  follow- 
ing sections  of  the  act: 

''Sec.  19.    The  clerk  shall  tax  and  keep  an  accurate  ac- 
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count,  in  proper  fee-books,  of  all  fees  and  charges,  as  re- 
quired by  this  act,  or  other  laws  of  the  State,  for  any  and 
all  services  performed  by  himself  or  his  deputy,  or  per- 
formed by  the  sheriff  or  his  deputies,  and  returned  to  him. 
And  it  shall  be  the  further  duty  of  the  clerk  to  make  an  in- 
dex to  the  several  records,  order  books,  and  dockets  of  his 
office,  plainly  referring  to  the  entries  therein  for  which  he 
may  charge  in  each  cause,  and  all  the  entries,  orders,  and 
proceedings  pertaining  thereto  upoii  all  the  records,  order 
books,  and  dockets,  a  single  fee  not  exceeding  twenty-five 
cents.  And  it  shall  be  the  further  duty  of  such  clerk  to 
keep  a  cash  book,  in  which  he  shall  enter,  consecutively  and 
as  received,  each  sum  of  money  by  him  received,  with  the 
date  of  such  receipt,  with  a  brief  mention  of  the  cause  or 
matter  in  which  it  was  received,  which  book  so  kept  shall 
remain  at  all  times  at  his  office  for  inspection. 

"  Sec.  20.  The  clerk  and  sheriff  of  each  county  shall,  on 
the  first  Mondays  in  December,  March,  June,  and  October 
in  each  year,  pay  over  to  the  county  treasurer  all  moneys 
received  by  them  for  fees  or  charges  for  official  services  dur* 
ing  the  preceding  three  months,  taking  the  treasurer's  re- 
ceipt therefor,  which  receipt  shall  designate  the  character 
of  the  payments,  the  time  for  which  it  was  paid;  and  such 
receipt  they  shall  file  with  the  auditor  of  the  county,  who 
shall  register  the  same,  and  execute  therefor  a  quietus  to 
them,  and  the  sums  so  paid  by  such  clerk  and  sheriff  to  the 
treasurer  shall  be  by  him  and  the  auditor  kept  as  a  distinct 
fund,  to  be  known  as  county  officers'  fund:  Provided^  If 
there  shall  be  a  surplus  of  the  same  at  the  end  of  any 
year,  after  paying  the  salaries  herein  provided  for,  the  board 
of  commissioners  may  transfer  the  same  to  and  merge  the 
same  in  the  county  revenue  fund.  And  the  said  clerk  and 
sheriff  shall  also,  on  the  first  Mondays  of  December,  March, 
June,  and  October,  in  each  year,  pay  to  the  treasurer  all  fines, 
forfeitures,  docket  fees,  jury  fees,  unclaimed  witness  fees,  and 
all  other  moneys  belonging  to  the  school  fund,  take  his  re- 
VoL.  XXXVII.— 25 
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ceipt  therefor,  file  the  same  with  the  auditor,  and  take  his 
quietus  for  the  same;  and  upon  failure  of  said  clerk  and 
sheriiTso  to  do,  the  party  so  offending  shall  be  fined  in  any 
sum  not  less  than  five  dollars. 

"Sec.  24.  The  clerk  of  the  circuit  court  and  sheriff  in 
each  county  in  this  State  shall  receive  the  sum  of  fifteen  hun- 
dred dollars  annually  for  their  services  in  discharging  the 
duties  of  clerk  of  the  circuit  court  and  common  pleas  courts 
and  sheriff  of  the  county,  and  all  other  duties  pertaining  to 
their  ofHce,  and  no  more,  except  as  hereinafter  provided  in 
this  act. 

"Sec.  25.  There  shall  be  allowed  to  each  clerk  of  the 
circuit  court  of  each  county  and  sheriff,  for  the  pay  of  depu- 
ties, when  the  population  of  the  county  exceeds  ten  thousand, 
the  sum  of  one  hundred  dollars  for  each  one  thousand  in- 
habitants, or  fraction  thereof  over  five  hundred,  over  ten 
thousand  in  each  county.  Said  clerks  and  sheriflS  shall,  in 
addition  to  the  above,  be  allowed  a  commission  of  twenty 
per  cent,  of  all  his  own  costs  by  him  taxed,  and  which  may 

• 

be  collected  and  paid  to  the  treasurer,  as  in  this  act  provi- 
ded; and  in  counties  where  criminal  or  superior  courts  shall 
be  established  such  clerk  and  sheriff  shall  each  be  entitled 
to  the  further  sum  of  nine  hundred  dollars  per  annum  for 
deputies  in  each  of  such  courts,  to  be  allowed  and  paid  to 
them  as  their  other  salaries  are  paid." 

The  first  position  assumed  by  the  appellant  is  that  it  is  an 
unauthorized  tax  on  the  administration  of  justice,  to  require 
the  clerk  and  sheriff  to  pay  over  to  the  treasurer  the  fees 
charged  by  them  to  constitute  a  "county  officers*  fund,"  out 
of  which  their  salaries  and  hire  of  deputies  are  to  be  paid, 
for  the  reason  that  the  surplus,  if  any,  may  be  by  the  com- 
missioners ordered  to  be  paid  into  the  "county  revenue 
fund."  It  is  not  contended  that  fees  may  not  be  charged  fo 
litigants,  for  the  services  rendered  by  the  clerk  and  shenri, 
but  it  is  insisted  that  all  the  money  so  charged  and  collecte 
must  remain  in  the  hands  of  such  officers,  as  has  been  tne 
case  under  former  fee  laws ;  and  that  the  possibility  that  lO 
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some  counties  there  may  be  a  surplus,  after  paying  such  sal- 
aries and  deputy  hire,  which  may  find  its  way  into  the  com- 
mon treasury,  renders  the  nineteenth  and  twentieth  sections 
of  the  act  invalid,  on  account  of  their  repugnancy  to  the 
constitution  of  the  State.     Had  the  legislature  made  the 
tariff  of  fees  just  as  it  did  in  this  act,  and  allowed  all  the 
fees  collected  to  remain  in  the  hands  of  the  officers,  it  seems 
not  to  be  contended  that  it  would  have  been  unduly  taxing 
litig^ation  or  litigants,  or  the  administration  of  justice.     But 
because  the  legislature  could  not  arrange  the  tariff  of  fees 
so  as  to  produce  exactly  the  sum  allowed  for  salary  and 
deputy  hire,  and  provided  that  any  such  surplus,  if  any 
there  should  be,  should  go  into  the  common  fund,  it  is 
claimed  that  liis  renders  this  part  of  the  act  unconstitu- 
tional and  void.     I  think  otherwise.     If  litigation  were  made 
to  pay  its  own  expenses,  this  possible  surplus  would  be  but 
as  a  drop  in  the  bucket  compared  with  the  amount  paid  out 
of  the  common  treasury  for  its  support     How  can  it  be 
known  that  there  will  be  in  Marion  county  any  surplus  after 
paying  the  salaries  and  deputy  hire  allowed  by  law?    If 
therd  shall  not  be,  then  there  is  no  tax  on  litigants,  or  on 
the  administration  of  justice,  beyond  a  sum  sufficient  to  pay 
the  clerk  and  sheriff)  leaving  all  other  expenses  of  the  courts 
to  be  defrayed  out  of  the  common  fund. 

But  it  is  further  contended  by  the  appellant  that  sections 
24  and  25,  which  fix  the  salary  of  the  clerk  and  sheriff*  and 
the  amount  for  deputy  hire,  are  unconstitutional  and  invalid. 
Exactly  what  objection  is  urged  to  section  24,  I  do  not 
-  know.  Section  25  is  condemned  on  account  of  its  manner 
of  graduating  the  amount  allowed  for  deputy  hire.  I  believe 
it  is  contended  that  the  salary  and  pay  of  deputies  must  be 
of  uniform  amount  throughout  the  State;  that  a  clerk  or  a 
sheriff*  in  a  small  county  must,  for  the  sake  of  uniformity, 
have  as  much  as  a  clerk  or  sheriff"  of  a  large  county  for  sal- 
ary and  hire  of  deputies.  It  is  not  contended  that  the  clerk 
and  sheriff*  may  not  be  paid  by  a  salary,  but  it  is  claimed  that 
the  constitution  of  the  State  is  violated  by  the  manner  of 
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graduating  the  pay  according  to  population.     I  have  not 
been  able  to  see  any  valid  objection  to  these  sections. 
I  think  the  judgment  shoifid  be  affirmed. 

BusKiRK,  J. — I  concur  in  the  views  expressed  by  my 
brother,  Downey. 

WoRDEN,  C.  J. — I  am  of  opinion  that  the  complaint  in 
this  cause  was  good,  and  that  the  demurrer  thereto  should 
have  been  overruled;  and,  therefore,  that  the  judgment 
should  be  reversed, 

I  think  that  the  act  regulating  fees  and  salaries,  etc.,  ap- 
proved February  21st,  1871  (Acts  187 1,  p.  25),  maybeu[> 
held  so  far  as  it  fixes  the  fees  of  clerks  and  sherifls.  But 
I  am  of  opinion  that  so  much  of  the  act  as  requires  those 
officers  to  pay  over  to  the  county  treasurer  the  fees,  or  any 
part  thereof,  received  by  them  respectively  for  services  by 
them  performed  as  officers  of  courts  of  justice,  is  in  conflict 

with  section  12  of  the  first  article  of  the  constitution  of  the 

•    •    • 
State.     Under  that  provision  of  the  constitution,  justice  is 

to  be  administered  "freely,  and  without  purchase."  And 

while  it  may  be  that  litigants  can  be  required  to  pay  docket 

fees,  or  otherwise  contribute  to  the  support  of  the  judicial}' 

in  such  manner  as  might  be  provided  for  by  law,  it  is  clear 

to  my  mind  that  they  cannot  be  required,  through  the 

medium  of  clerks  and  sheriffs,  nominally  as  for  their  fees,  to 

put  money  into  the  county  treasury  which  may  be  used  for 

general  purposes,  and  as  the  condition  upon  which  justice 

can  be  administered  to  the  litigating  parties  by  the  courts  of 

the  State. 

Pettit,  J.— I  fully  concur  in  the  opinion  of  the  Chief  K 
tice,  above  expressed ;  but  I  add  another  reason  why  the 
law  is  unconstitutional,  so  far  as  it  attempts  to  make  a  salary 
for  the  clerk  and  sheriff)  which  must  necessarily  be  local  or 
special,  as  it  violates  section  22  of  article  4  of  the  state  con- 
stitution, which  forbids  the  passage  of  local  or  special  la^^ 
etc,  "in  relation  to  fees  or  salaries."    The  clerics  and  shcnffs, 
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under  this  law,  would  have  different  salaries  in  different 
counties,  when  a  general  law  could  be  passed  to  make  them 
equal  and  general,  and  its  provisions  violate  the  23d  section 
of  the  article  above  referred  to,*  which  is : 

"  Sec.  23.  In  all  the  cases  enumerated  in  the  preceding  sec- 
tion, and  in  all  other  cases  where  a  general  law  can  be  made 
applicable,  all  laws  shall  be  general,  tod  of  uniform  operation 
throughout  the  State." 

iV:  B.  Taylor,  R  Taylor,  T.  A.  Hendiicks,  O.  B.  Hord,  and 
A.  TV.  Hendricks^  for  appellant 

L.  Barbour,  C.  P.  Jacobs,  and  C.  W.  Smith,  for  appellee. 
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Record. — Report  of  Master,— BUI  of  Exceptions. — A  report  of  a  master  ib 
no  part  of  the  record  mnless  made  so  by  bill  of  exceptions. 

APPEAL  from  the  Floyd  Circuit  Court. 

Pettit^  J. — In  this  case  there  is  no  question  raised  on  the 
pleadings,  nor  is  there  any  error  assigned  for  any  ruling  on 
them.  There  was  no  motion  for  a  new  trial  in  the  court  below, 
nor  is  the  overruling  of  such  motion  assigned  for  error  here. 
The  only  questions  raised  are  as  to  the  report  of  a  master. 
That  report  is  no  part  of  the  record,  unless  made  so  by  bill 
of  exceptions,  which  is  not  done;  and  we  cannot,  therefore, 
take  any  notice  of  its  imperfections,  it  being  used  as  mere 
evidence  on  which  the  court  finds  and  renders  its  judgment. 
2  G.  &  H.  273,  sec.  559.  No  motion  having  been  made  for 
a  new  trial  in  the  court  below,  no  evidence  is,  or  can  be,  prop- 
erly in  the  record,  and  we  cannot,  therefore,  say  that  the 
court  erred  in  its  judgment 

The  following  cases,  with  many  others  that  might  be  cited 
in  our  own  reports^  fully  sustain  us  in  this  ruling.      Doe  v« 
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Hcrr,  8  Ind.  23;  The  State  v.  Swarts,  9  Ind.  221 ;  ThotnpsoR 
V.  Shaefer^  9  Ind.  500;  e^m^  v.  5/«f^,  24  Ind.  174. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants.^ 
G.  V.  Hawk,  X  H.  Siotsenburg,  T.  M.  Brown,  and  W.  W, 
TuUy,  for  appellants. 
D.  C.  Anthony  and  W,  March,  for  appellee. 

^Petition  for  a  rehearing  overmled. 


37  SOI  Geisel  V.  Taylor  et  al. 

134    868 
186    181 

136  (Mg  County  Clerk. — Feet  and  Salaries, — ^The  clerk  is  entitled  to  tax  and  cdleCt 

fees  "  for  indexing,"  «  for  jury  fees/'  and  "  for  docket  fees/'  under  the  fee  and 
salary  act  of  February  21st,  187 1. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — ^This  case  is  supposed  to  involve  the  consti- 
tutionality of  the  act  of  February  21st,  1871,  known  as  the 
fee  and  salary  law,  or  some  portions  of  it  It  was  a  motion 
to  correct  the  taxation  of  costs.  The  clerk  had  charged  in 
the  bill  of  costs  these  items:  "For  indexing,  twenty-five 
cents,"  under  and  by  virtue  of  the  provisions  of  the  nine- 
teenth section;  "for  jury  fee,  five  dollars,"  and  "for  docket 
fee,  two  dollars,"  under  and  in  pursuance  of  the  sixteenth 
section  of  the  act  The  appellant  sought  to  have  these 
items  stricken  out  of  the  list  of  fees.  The  courtf  overruled 
his  motion.  He  excepted  and  appealed^  We  think  the 
court  committed  no  error.  There  is  no  difference  of  opin- 
ion among  the  members  of  this  court  as  to  the  right  to  tax 
and  collect  the  costs. 

The  judgment  is  affirmed,  with  costs. 

A.  T.  Beck  and  H.  Cole,  for  appellant 

y.  S.  Duncan,  H.  W.  Harrington,  and  C.  A.  Korbly,  for 
appellees. 
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Chandler,  by  Moore,  Guardian,  v.  Cheney. 

Husband  and  Wife. — Conveyance, — Estates  fy  Entireties, — A  husband  and 
wife,  though  not  thus  described  in  a  deed  of  conveyance  of  real  estate  exe- 
cuted to  them,  take  under  such  deed  as  tenants  by  entireties. 

Sam£. — Tenants  by  Entireties  and  Joint  Tenants, — Disiindion, — The  same 
difference  which  existed  at  common  law  between  joint  tenants  and  tenants  by 
entireties  continues  under  our  statute.    In  both  the  title  and  estate  are  joint, 
and  both  have  the  quality  of  survivorship;  but  the  marked  di£ference  between 
the  two  is  this :  in  a  joint  tenancy,  either  tenant  may  convey  his  share  to  a 
co-tenant,  or  to  a  stranger,  who  thereby  becomes  tenant  in  common  with  the 
other  co-tenant;  while  neither  tenant  by  the  entirety  can  convey  hi^  or  her  in- 
terest so  as  to  affect  their  joint  use  of  the  property  during  their  joint  lives,  or 
to  defeat  the  right  of  survivorship  upon  the  death  of  either  of  the  co-tenants. 
There  may  also  be  partitions  between  joint  tenants,  but  not  between  tenants 
by  entireties. 
Same. — Execution, — Fraud, — ^While  such  an  estate  exists,  no  interest  in  it  can  be 
sold  on  execution  for  the  debts  of  the  husband  or  wife,  but  the  conveyance 
creating  it  may  be  set  aside  for  fraud. 
Same. — Essentials, — From  the  nature  of  the  estate  and  the  legal  relation  of  the 
parties,  there  must  be  unity  of  estate,  unity  of  possession,  unity  of  control, 
and  unity  in  conveying  or  incumbering  it. 
Same. — Mortgage  by  Husband, — A  mortgage  upon  such  an  estate  executed  by 
the  husband  alone  is  void. 

APPEAL  from  the  Shelby  Circuit  Court. 

BusKiRK,  J. — ^This  was  a  proceeding  to  perpetually  enjoin 
the  sale  of  certain  real  estate,  under  and  by  virtue  of  a  de- 
cree of  the  foreclosure  of  a  mortgage.  The  complaint  al- 
leges, in  substance,  that  Stephen  Guile  and  wife,  on  the  3d 
day  of  September,  1866,  conveyed,  by  general  warranty,  a 
certain  house  and  lot  in  Shelbyville,  Indiana,  to  Eldridge  G. 
Mayhew  and  Sarah  Mayhew;  that  at  the  time  of  the  said 
conveyance,  the  said  Mayhew  and  Mayhew  were  husband 
and  wife;  that  on  the  20th  day  of  February,  1867,  the  said 
Eldridge  G.  Mayhew,  by  his  separate  deed,  mortgaged  the 
said  lot  to  the  defendant,  Whitfield  Chandler,  to  secure  the 
payment  of  a  note  for  three  hundred  and  thirty  dollars,  dated 
on  the  4th  day  of  April,  1865,  which  mortgage  was  on  the 
same  day  recorded  in  the  office  of  the  recorder  of  said 
county;  that  on  the  13th  day  of  May,  1867,  the  said  Eld- 
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ridge  G.  Mayhew  and  Sarah  Mayhew,  his  wife,  by  a  general 
warranty  deed,  conveyed  the  said  lot  to  one  Elijah  Hopper, 
Sen.,  for  the  sum  of  seven  hundred  and  fifty  dollars;  that 
by  several  successive  conveyances,  the  plaintiff  became  the 
owner  of  the  said  property,  under  and  through  the  deed  from  • 
Mayhew  and  wife,  made  subsequent  to  the  execution  of  the 
mortgage  by  Mayhew  to  Chandler;  that  at  the  October 
term,  1867,  of  the  Shelby  Circuit  Court,  the  said  Chandler 
obtained  a  decree  of  the  said  court,  foreclosing  the  said 
mortgage,  and  decreeing  the  sale  of  the  said  property;  that 
the  said  Chandler  had  caused  to  be  issued  by  the  clerk  of 
the  said  court  a  copy  of  the  said  decree,  and  was  proceed-  I 

ing,  through  the  sheriff  of  said  county,  to  sell  the  said  prop-  ' 

erty,  under  and  by  virtue  of  the  said  decree,  and  would  do 
so  unless  enjoined  from  so  doing;  and  that  the  said  mort- 
gage executed  by  the  said  Mayhew  to  the  said  Chandler  was 
illegal  and  void,  for  the  reason  that  the  said  Mayhew  and  his 
wife  held  the  said  property  as  tenants  by  entireties,  and  that  a 
mortgage  or  deed  executed  by  one  joint  tenant  by  entirety 
was  void. 

The  prayer  of  the  complaint  was  for  a  perpetual  injunction 
enjoining  the  sale  of  the  said  property  under  the  said  decree 
of  foreclosure,  to  quiet  the  title  of  the  plaintiff  thereto,  and 
to  remove  any  cloud  that  had  been  cast  upon  the  title  of  the 
plaintiff  by  the  existence  of  the  said  mortgage  and  decree  of 
foreclosure. 

The  appellant  demurred  to  the  complaint,  upon  the  ground 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  action.  The  denlurrer  was  overruled,  and  the  appellant 
excepted. 

The  appellant  then  answered  in  two  paragraphs.  The  first 
was  a  denial,  and  the  second  in  avoidance;  but  as  no  point 
is  made  upon  the  answer,  we  do  not  deem  it  necessary  to  set 
out  the  second  paragraph  thereof. 

The  appellee  replied  by  a  denial  of  the  allegations  con- 
tained in  the  second  paragraph  of  the  answer.  The  cause 
was,  by  the  agreement  of  the  parties,  submitted  to  the  court 
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for  trial,  which  resulted  in  a  finding  for  the  plaintiff.  A 
motion  for  a  new  ^rial.was  made  and  overruled,  and  an  ex- 
ception was  taken. 

The  court  rendered  a  decree  perpetually  enjoining  the  sale 
of  the  said  property  for  the  payment  of  the  said  decree  of 
foreclosure ;  that  the  said  judgment  of  foreclosure  as  to  the 
said  lot  should  be  held  of  no  force  or  validity;  that  the  title 
of  the  said  plaintiff  in  and  to  the  said  lot  should  be  quieted; 
and  that  any  cloud  that  rested  on  the  title  of  the  plaintiff 
by  reason  of  the  said  mortgage  and  judgment  of  foreclosure 
be,  and  the  same  was,  thereby  removed. 

The  appellant  has  assigned  two  errors ;  first,  that  the  court 
erred  in  overruling  the  demurrer  to  the  complaint;  and, 
second,  in  refusing  a  new  trial. 

The  gfreat  and  leading  question  in  the  case  is,  whether 
Eldridge  G.  Mayhew  had,  at  the  time  he  made  the  mortgage 
to  Chandler,  amortgageable  interest  in  the  property  in  dispute, 
which  he  could  mortgage  by  his  separate  deed.  The  solu- 
tion of  this  question  depends  upon  the  nature  and  character 
of  the  estate  which  was  vested  in  Eldridge  G.  Mayhew  and 
Sarah  Mayhew,  by  the  deed  from  Guile  and  wife.  If  they 
held  the  property  as  tenants  in  common,  there  can  be  no 
doubt  as  to  the  validity  of  the  mortgage  so  far  as  it  affected 
the  interest  of  Eldridge  G.  Mayhew,  the  mortgagor.  If 
they  held  the  property  as  tenants  by  entireties,  then  the 
mortgage  will  be  void,  unless  the  husband  has  the  right  to 
incumber  by  his  separate  deed  property  held  by  him  and  his 
wife  as  tenants  by  entireties. 

It  is  maintained  by  the  appellant  that  Eldridge  G.  May- 
hew and  Sarah  Mayhew  were  not  seized  of  the  said  prop- 
erty as  tenants  by  entireties,  for  the  reason  that  they  are  not 
described  as  husband  and  wife  in  the  deed  to  them,  from 
Guile  and  wife. 

It  is  maintained  by  the  appellee  that  the  character  of  the 
estate  does  not  depend  upon  the  manner  in  which  the 
grantees  are  described  in  the  deed,  but  upon  the  fact  that 
they  were  husband  and  wife  at  the  time  the  deed  was  made. 
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It  IS  also  maintained  by  the  appellant  that,  conceding  that 
Mayhew  and  his  wife  were  seized  as  joint  tenants  by  en- 
tireties the  husband  can  convey,  lease,  or  mortgage  the 
property  by  a  separate  instrument  without  his  wife  joining 
with  him. 

On  the  other  hand,  it  is  maintained  by  the  appellee,  that 
whatever  may  have  been  the  rule  at  common  law,  under 
our  statute  the  husband  can  neither  lease,  mortgage,  nor  con- 
vey property  held  by  him  and  his  wife  as  tenants  by  entire- 
ties, unless  his  wife  joins  him  in  the  execution  of  the  leasee 
mortgage,  or  deed. 

The  first  question  that  is  presented  for  our  decision  is, 
whether  it  is  necessary  to  the  creation  of  an  estate  by  en- 
tireties, that  the  persons  to  whom  the  conveyance  is  m^de 
should  be  described  in  the  deed  as  husband  and  wife.  The 
learned  counsel  for  appellant,  in  support  of  their  position, 
that  it  must  affirmatively  appear  in  the  deed  that  the  grantees 
are  husband  and  wife,  have  referred  us  to  i  Washburn  Real 
Prop.  577,  where  it  is  said: 

*'A  still  more  peculiar  joint  estate  is  that  which  belongs 
to  a  husband  and  wife,  where  the  same  is  conveyed  to  them 
as  such."  It  is  claimed  that  the  words  "as  such"  render  it 
necessary  for  it  to  be  averred  and  shown  upon  the  face  of 
the  deed  that  the  grantees  were  husband  and  wife.  The 
above  authority  seems  to  support  the  view  taken  by  appel- 
lant, but  we  are  of  the  opinion  that  it  is  in  conflict  with  the 
very  decided  weight  of  authority.  But  whatever  may  be  the 
rule  at  common  law,  we  are  of  the  opinion  that  under  our 
statute  it  is  not  necessary  that  such  fact  should  be  stated  in 
the  deed.  Sections  7  and  8  of  the  act  concerning  convey- 
ances, I  G.  &  H.  259,  read  as  follows: 

"Sec.  7.  All  conveyances  and  devises  of  lands,  or  of  any 
interest  therein,  made  to  two  or  more  persons,  except  as  pro- 
vided in  the  next  following  section,  shall  be  construed  to 
create  estates  in  common  and  not  in  joint  tenancy;  unless  it 
shall  be  expressed  therein  that  the  grantees  or  devisees  shall 
hold  the  same  in  joint  tenancy  and  to  the  survivor  of  them. 
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or  it  shall  manifestly  appear,  from  the  tenor  of  the  instrument, 
that  it  was  intended  to  create  an  estate  in  joint  tenancy. 

"Sec.  8.  The  preceding  section  shall  not  apply  to  mort- 
gages, nor  to  conveyances  in  trust,  nor  when  made  to  husband 
and  wife;  and  every  estate  vested  *in  executors,  or  trustees 
as  such,  shall  be  held  by  them  in  joint  tenancy." 

To  create  a  joint  tenancy,  under  the  above  sections,  between 
persons  who  are  not  husband  and  wife,  it  is  necessary  that 
the  intention  shall  be  expressly  declared  in  the  instrument, 
or  it  must  manifestly  appear  from  the  tenor  of  the  instru- 
ment. And  to  create  a  joint  tenancy  between  executors  or 
trustees,  the  deed  must  be  made  to  them  as  such;  that  is, 
they  must  be  described  as  executors  or  trustees.  But  the 
language  of  the  statute  is  very  diilerent  in  reference  to  hus- 
band and  wife.  It  provides  for  when  the  deed  is  made  to 
husband  and  wife,  that  is,  to  persons  who  are  husband  and 
wife,  but  the  statute  does  not  require  that  they  should  be 
described  as  such. 

This  construction  of  the  statute  is  in  harmony  with  the 
ruling  of  this  court  in  Bevins  v.  Cline'^  Adnity  21  Ind.  37, 
v^here  it  was  held, "  that  where  a  deed  is  made  jointljrto  a  man 
and  woman  who  are  not  married,  they  take  by  moieties,  but  if 
a  deed  of  conveyance  is  made  to  a  man  and  woman  who  arc 
then  husband  and  wife,  they  take  as  joint  tenants  by  entire- 
ties, not  by  moieties. 

It  was  held  in  Stuckey  v.  Keefe's  E^rSy  26  Pa.  St.  397,  that 
"if  husband  and  wife  cannot  take  a  conveyance  by  moieties, 
if  they  are  absolutely  incapable  of  receiving  such  a  grant, 
it  is  clear  that  no  words  in  the  conveyance  to  them,.however 
clearly  expressed,  can  give  them  that  capacity." 

The  position  contended  for  by  the  appellant  is,  that  the 
nature  and  extent  of  the  estate  created  depends  upon  the 
words  used  in  the  deed  of  conveyance  and  not  upon  the  actual 
relation  that  existed  between  the  grantees.  If  this  position 
is  correct,  it  would  result  that  an  estate  by  entireties  could 
*be  created  between  a  man  and  woman  who  were  not  then 
husband  and  wife,  if  they  were  described  ia  the  deed  as  hus- 
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band  and  wife.    We  are  of  the  opinion  that  when  a  deed  is 
made  to  a  man  and  woman,  it  may  be  shown  by  proof  that 
they  were  actually  husband  and  wife;  and,   on  the  other 
hand,  if  a  deed  is  made  to  persons  who  are  described  in  the 
deed  as  husband  and  wife,  that  it  may  be  proved  that  they 
were  not  such  husband  and  wife.    The  description  of  the 
grantees  in  the  deed  could  not  amount  to  more  than  presump- 
tive evidence,  and  that  presumption  might  be  destroyed  by 
proof  showing  the  actual  relation  existing  between  them. 
If  evidence  delu>rs  the  deed  is  not  admissible  to  prove  tfiat 
the  grantees  were  husband  and  wife,  such  evidence  would 
be  equally  inadmissible  to  prove  that  the  gfrantees,  though 
described  as  such,  were  not  in  fact  husband  and  wife. 

We  have  been  unable  to  find  any  authority  that  fully  sus- 
tains the  view  expressed  by  Mr.  Washburn.  The  uniform 
language  of  the  books  is,  that  a  deed  made  to  husband  and 
wife  creates  an  estate  by  entireties;  but  we  regard  our  statute 
as  decisive  of  the  question. 

We  are  clearly  of  the  opinion  that  the  deed  of  convey- 
ance,  in  the  case  under  consideration,  having  been  made  to 
Eldridge  G.  Mayhew  and  Sarah  Mayhew,  and  they  being 
then  husband  and  wife^  created  in  them  an  estate  by  en- 
tireties. 

N  The  next  question  presented  for  our  examination  and  ad- 
judication is,  whether  Eldridge  G.  Mayhew,  the  husband,  at 
the  time  of  the  execution  of  the  mortgage  to  the  appellant 

.  had  a  mortgageable  interest  in  the  property  in  controversy. 
It  was  a  well  settled  rule  at  common  law,  that  the  same 
form  of  words,  which,  if  the  grantees  were  unmarried,  would 
have  constituted  them  joint  tenants,  will,  they  being  husband 
and  wife,  make  them  tenants  by  the  entirety.  The  rule  has 
been  changed  by  our  statute  above  quoted.  It  requires  that 
the  intention  to  create  a  joint  tenancy  shall  either  be  ex- 
pressly declared,  or  it  must  manifestly  appear  from  the  tenor 
of  the  instrument  But  a  conveyance  to  a  man  and  womao,^ 
who  are  then  husband  and  wife,  creates  an  estate  by  entirety. 

y  The  same  difierence  which  existed  at  common  law  between 
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joint  tenants  and  tenants  by  entireties  continues  to  exist 
under  our  statute.  In  botfa^  the  title  and  estate  are  joint, 
and  each  has  the  quality  of  survivorship,  but  the  marked  dif- 
ference between  the  two  consists  in  this :  that  in  a  joint  ten- 
ancy, either  tenant  may  convey  liis  share  to  a  co-tenant,  or 
even  to  a  stranger,  who  thereby  becomes  tenant  in  common 
with  the  other  co-tenant;  while  neither  tenant  by  the  entirety 
can  convey  his  or  her  interest  so  as  to  affect  their  joint  use 
of  the  property  during  their  joint  lives,  or  to  defeat  the  right 
of  survivorship  upon  the  death  of  either  of  the  co-tenants; 
and  there  may  be  a  partition  between  joint  tenants,  while 
there  can  be  none  between  tenants  by  entireties.  See  sec. 
I  of  ''an  act  concerning  the  partition  of  lands,"  2  G.  & 
H.  361. 

Estates  by  entireties  are  generally  spoken  of  in  the  booksx 
as  joint  tenancies,  but  this  is  not  strictly  accurate.  The  con- 
fusion in  the  books  would  be  greatly  relieved,  if  they  were 
designated  as  tenants  in  common,  joint  tenants,  and  tenants 
by  entireties.  If  this  were  done,  the  name  would  indicate  the 
nature  and  quality  of  the  estate  spoken  of.  It  was  held  by 
this  court  in  Bevins  v.  Cline^s  Adnir,  supra,  that  "at  common 
law,  if  a  conveyance  be  made  jointly  to  a  man  and  woman, 
who  are  not  married,  they  take  by  moieties,  as  joint  tenants, 
and  either  can  sever  such  joint  tenancy  by  a  conveyance  of 
his  or  her  moiety;  but  if  a  conveyance  of  land  be  made  to  a 
man  and  woman,  who  are  then  husband  and  wife,  they  take  as 
joint  tenants  by  entireties,  not  by  moieties ;  they  are  seized/^ 
tout,  and  not  per  my.  Each,  as  well  as  both,  is  entitled  to  the 
use  of  the  whole.  Neither  can  sever  the  joint  estate  by  his 
own  act,  as  he  can  in  case  of  an  ordinary  joint  tenancy,  but 
both  must  unite  in  the  deed  to  efiect  a  conveyance  of  any 
estate  in  any  part  of  the  whole.  Nor,  it  would  seem,  could 
the  separate  interest  of  either  be  sold  on  execution.  Indeed, 
there  is  no  separate  interest.  See  Coj^s  Adnir  v.  Woody  20  , 
Ind.  54." 

By  the  common  law,  if  real  estate  is  conveyed  to  a  hus-^ 
band  and  wife,  they  are  not  thereby  constituted  joint  tenants. 
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as  in  other  cases  of  conveyances  made  to  two  persons ;  neither 
are  they  tenants  in  common^  ''for/*  says  Blackstone,  "hus- 
band and  wife  being  considered  as  one  person  in  law,  they 
cannot  take  tne  estate  by  moieties,  but  both  are  siezed  of 
the  entirety  per  tout^  et  nan  per  my^  the  consequence  of 
which  is,  that  neither  the  husband  nor  the  wife  can  dispose 
of  any  part  without  the  assent  of  the  other,  but  the  whole 
Ymust  remain  to  the  survivor." 

Lewis,  C.  J.,  in  Stuckey  v.   Keefe's  Ex'rs^  26   Pa.   St 
'399,  defines  this  peculiar  estate  as  follows:  "A  conveyance 
to  husband  and  wife  creates  neither  a  tenancy  in  common 
nor  in  joint  tenancy.    The  estate  of  joint  tenants  is  a  unit 
made  up  of  divisible  parts;  that  of  husband  and  wife  is  also 
a  unit ;  but  it  is  made  up  of  indivisible  parts.     In  the  first  case 
there  are  several  holders  of  different  moieties  or  portions,  and 
upon  the  death  of  either,  the  survivor  takes  a  new  estate. 
He  acquires,  by  survivorship,  the  moiety  of  his  deceased 
co-tenant.     In  the  last  case,  although  there  are  two  natural 
persons,  they  are  but  one  person  in  law,  and  upon  the  death 
of  either,  the  survivor  takes  no  new  estate.     It  is  a  mere 
change  in  the  properties  of  the  legal  person  holding,  and 
not  an  alteration  in  the   estate  holden.     The  loss   of  an 
adjunct  merely  reduces  the  legal  personage  holding  the  es- 
tate to  an  individuality  identical  with  the  natural  person. 
The  whole  estate  continues  in  the  survivor  the  same  as  it 
would  continue  in  a  corporation  after  the  death  of  one  of 
the  corporators,     i  Dana,  244;  7  Yerg.  319.    This  has  been 
the  settled  law  for  centuries.    The  distinction  may  seem  a 
nice  one,  but  it  is  founded  upon  the  nature  of  marriage,  and 
the  rights  and  incapacities  which  it  establishes.     Co.  Lit  6; 
I  Thorn.  Coke,  853;  2  Bl.  Com.  182;  5  T.  R.  652;  2  Vem. 
233;  Skin.  182;  19  Wend.  175;  3  Rand.  179;  5  Johns.  Ch. 
f  431 ;  7  Yerg.  319;  I  Barr,  176;  6  Watts  &  S.  319." 

Washburn,  in  his  very  valuable  work  on  real  property, 
vol.  I,  p.  577,  says:  "A  still  more  peculiar  joint  estate  is 
that  which  belongs  to  a  hu3band  and  wife,  where  the  same 
is  conveyed  to  them  as  such.    If  a  man  and  woman,  tenants 
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in  common^  many,  they  still  continue  to  hold  in  common. 
But  if  the  estate  is  conveyed  to  them  originally  as  husband 
and  wife,  they  are  neither  tenants  in  common,  nor  properly 
joint  tenants,  though  having  the  right  of  survivorship,  but 
are  what  are  called  tenants  by  entirety.  While  such  estates 
have,  like  a  joint  tenancy,  the  quality  of  survivorship,  they 
differ  from  that  in  this  essential  respect,  that  neither,  can  con- 
vey his  or  her  interest,  so  as  to  affect  the  right  of  survivor- 
ship in  the  other.  They  are  not  seized,  in  the  eye  of  the 
law,  of  moieties,  but  of  entireties." 

Chancellor  Kent,  in  his  commentaries,  says:  *'If  an  es- 
tate in  land  be  given  to  the  husband  and  wife,  or  a  joint 
purchase  be  made  by  'them  during  coverture,  they  are  not 
properly  joint  tenants,  nor  tenants  in  common,  for  they  are 
but  one  person  in  law,  and  cannot  take  by  moieties.  They 
are  both  seized  of  the  entirety,  and  neither  can  sell  without 
the  consent  of  the  other,  and  the  survivor  takes  the  whole.*' 

It  was  held  in  Doe  v.  Hozvland,  8  Cow.  277,  per  Savage,  C. 
J.,  that  "  husband  and  wife  holding  lands  by  a  conveyance  to 
them,  are  not  joint  tenants.  They  are  seized  per  tout,  and 
not  per  my.  They  must  both  join  in  a  conveyance.  They 
are  both  necessary  to  make  one  grantor;  and  the  deed  of 
either  without  the  other  is  merely  void." 

Bishop,  in  his  recent  work  on  the  Law  of  Married  Wo- 
men, 621,  says:  ''If  the  husband  undertakes  to  alien 
the  estate,  it  is  nugatory  as  against  the  wife,  who  may  enter 
as  survivor  on  his  death.  The  books  contain  a  plenty  of  ex- 
pressions from  which  it  would  even  seem  further  to  follow, 
that  the  sole  conveyance  of  the  husband,  whether  in  terms 
broad  or  narrow,  carries  with  it  no  estate,  and  is  a  mere 
nullity,  not  only  as  against  the  wife  who  did  not  join  in  it, 
but  also  as  against  himself."  It  is  due  to  this  learned  author 
that  we  should  state  that  he  says  that  the  husband  has  a  sort 
of  life  interest  of  his  own,  distinct  from  his  wife,  in  the  es- 
tate by  entirety,  and  this  interest  he  can  convey  away.  We 
will  discuss  that  question  further  on  in  this  opinion,  where  we 
think  it  will  be  mad^  to  appear  that  the  husband  has  no  in- 
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terest  separate  or  distinct  from  his  wife.     This  is  certainly 
the  rule  in  this  State  under  our  statute. 

It  was  held  in  KetcJmm  v.  Walsworth,  5  Wis.  95,  that, 
''  This  species  of  tenancy  is  sui  generis,  and  arises  from  the 
unity  of  husband  and  wife.    As  between  them  there  is  but 
one  owner,  and  that  is  neither  the  one  nor  the  other,  but 
both  together,  in  their  peculiar  relationship  to  each  other, 
constituting  the  proprietorship  of  the  whole,  and  of  eveiypart 
and  parcel  thereof.    There  can  be  no  partition  during  cover- 
ture, for  this  would  imply  a  separate  interest  in  each;  and 
for  the  same  reason  neither  can  alien,  without  the  consent 
of  the  other,  any  portion  or  interest  therein ;  and  hence  the 
legal  necessity  results,  that  the  survivor  must  take  the  whole, 
for  the  estate  being  incapable  of  partition  during  the  life  of 
either,  nothing  could  descend  by  the  death  of  either.    This 
consequence  necessarily  results  from  the  nature  of  the  es- 
tate, and  the  legal  relation  of  the  parties." 

Having  ascertained  the  nature  of  the  peculiar  estate  by 
entirety,  we  proceed  to  inquire  and  determine  whether  Eld- 
ridge  G.  Mayhew  had  the  legal  right  to  encumber  the  prop- 
erty in  question  by  a  mortgage,  without  the  consent  and 
concurrence  of  his  wife. 

The  learned  counsel  for  appellant  e2uiiestly  insist  that 
the  mortgage  executed  by  Eldridge  G.  Mayhew  alone  was 
valid,  and  in  support  of  such  position  refer  to  and  mainly 
rely  upon  the  following  authorities :  Barber  v.  Barris,  iS 
Wend.  615 ;  yacksan  v.  Mc Connelly  19  Wend.  175 ;  Bennetts. 
Child,  19  Wis.  362;  Ames  v.  Norman^  4  Sneed,  6Zl. 

We  do  not  think  that  the  case  of  Barber  \.  Harris,  supra, 
supports  the  position  assumed.  That  was  an  action  of 
ejectment  brought  to  recover  a  tract  of  land  The  plaintiff 
introduced  in  evidence  a  mortgage  signed  and  acknowledged 
by  Harris  and  his  wife  for  the  premises  in  dispute,  and 
proved  a  statutory  foreclosure  of  the  mortgage  and  a  pur- 
chase of  the  premises  by  himself.  The  defendant,  for  the 
purpose  of  showing  that  the  mortgage  was  void  and  inop- 
erative, read  in  evidence  a  deed  of  the  premises  covered  by 
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the  mortgage,  executed  by  Peter  W.  Yates  to  the  defend- 
ant, his  wife,  and  their  children  who  are  named.  The  court 
below  held  that  the  plaintiff  was  entitled  to  recover  two-tenths 
in  fee  simple.  The  Supreme  Court,  after  discussing  the  na- 
ture of  an  estate  by  entirety,  and  holding  that  the  husband 
cannot  forfeit  or  alien  the  estate,  because  the  whole  of  it  be- 
longs to  the  wife  as  well  as  to  him,  proceed  to  say  as  fol- 
lows :  "We  need  not,  however,  pursue  this  inquiry,  nor  ex- 
press any  definitive  opinion  upon  the  true  construction  of  the 
deed  to  the  defendant,  his  wife  and  children,  because,  during 
the  life  of  the  husband,  he  undoubtAlly  has  the  absolute  con- 
trol of  the  estate  of  the  wife,  and  can  convey  or  mortgage  it  for 
that  period.  By  marriage  he  acquires,  during  coverture, 
the  usufruct  of  all  her  real  estate  which  she  has  in  fee  sim- 
ple, fee  tail  or  for  life.  If  the  wife  survives,  and  is  not  pre- 
cluded by  her  acknowledgment  of  the  mortgage,  she  may 
then  raise  the  question  as  to  the  nature  and  extent  of  the 
interest  she  took  under  this  deed.**  The  court  in  another 
portion  of  the  opinion  say:  **The  deed  from  Yates  to  the 
defendant  and  his  wife  and  children,  conveyed  to  them  an 
estate  which  they  held  as  tenants  in  common,  the  defendant 
and  his  wife  together  being  the  owners  of  one  share,  and 
that  probably  only  for  their  lives." 

The  above  case  differs  from  the  one  under  consideration 
in  several  essential  respects.  In  that  case  it  was  doubtful 
from  the  peculiar  language  of  the  deed,  whether  Harris  and 
wife  held  an  estate  by  entirety,  while  in  this  there  is  no 
doubt  on  that  point.  In  that  case  the  wife  joined  with  her 
husband  in  making  the  mortgage,  while  in  the  case  at  bar 
the  husband  alone  made  the  mortgage.  When  that  case 
was  decided,  in  1836,  the  common  law  with  all  of  its  rigor 
and  strictness  prevailed  in  reference  to  the  power  of  the  hus- 
band over  the  property  of  his  wife,  while  in  this  State  the 
common  law  has  been  modified  by  statute,  to  what  extent 
will  be  considered  hereafter.  There  can  be  no  doubt  that 
the  mortgage  of  Harris  and  wife  conveyed  whatever  inter- 
VoL.  XXXVII.— 26 
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est  they  had  in  the  property.  Such  a  mortgage  would  be 
valid  in  this  State  of  an  estate  held  by  entirety,  for  the  rea- 
son that  it  was  jointly  made. 

The  case  of  Jackson  v.  McConnell,  supra,  was  an  action  of 
ejectment    The  plaintiff  claimed  under  a  demise  from  John 
S.  Sufiem.    The  defence  was  that  the  property  had  bees 
conveyed  to  Suffem  and  his  wife,  and  that  a  separate  de- 
mise from  the  husband  would  sustain  the  action.    The  court, 
after  speaking  of  the  nature  of  an  estate  by  entirety,  say: 
''Various  legal  consequences  arising  from  such  a  peculiar 
estate  have  also  been  deduced  by  the  cases.    Neither  the 
husband  nor  wife  can,  in  their  own  right,  alien  any  part 
without  the  concurrence  of  the  other,     yackson  v.  Stcotns^ 
i6  Johns.  I  ID,  per  Spencer,  J.;  Doe  v.  Howland,  8  Cowen,  277, 
per  Savage,  C.  J.;  and  see  16  Johns.  302.  The  husband's  cred- 
itors cannot  take  his  interest  in  execution,  Rogers  v.  Gridcr,  i 
Dana,  242;  Roanes  v.  Archer ^  4  Leigh,  550,  though  it  is  cer- 
tainly inferrible  from  Barber  v.  Harris,  1 5  Wend.  615,  that  his 
xv^tjureuxoris  might  be  thus  appropriated.  Litchfieldw.  Cud- 
worth,i$  Pick.  23;  Stoeblerw.  Knerr,  5  Watts,  181;  Brown  \\ 
Gale,^  N.  H.  416;  Scliermerltom  v.  Miller,  2  Cowen,  4391 
That  case  holds  that  the  husband  alone  may  give  a  mortgage 
of  such  interest.    Why,  then,  can  he  not  enter  or  give  a 
lease?" 

The  decision  in  the  above  case  is  a  very  remarkable  legal 
document.  It  declares  that  neither  the  husband  nor  tiie 
wife  can,  without  the  concurrence  of  the  other,  alien  any 
part  of  the  estate,  and  that  the  husband's  creditors  cannot 
take  his  interest  in  execution;  though  it  is  inferrible  from 
Barbery.  Harris  that  such  might  be  done.  It  is  there  stated 
that  it  was  decided  in  ScJiermerhom  v.  Miller,  2  Cowen,  439, 
that  the  husband  alone  might  mortgage  such  interest  The 
question  in  the  case  is  then  disposed  of  by  the  inquiry, 
"why,  then,  may  he  not  enter  or  give  a  lease?"  We  have 
already  shown  that  in  the  case  of  Barber  v.  Harris,  the 
mortgage  was  executed  by  husband  and  wife,  and  that  all 
that  was  said  about  the  right  of  the  husband  to  mortgage 
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Ills  life  estaie  was  Mier  dicta^^nd  did  not  have  the  force  and 
weight  of  a  decision.  We  have  taken  the  trouble  to  ex- 
amine the  other  cases  referred  to,  and  find  that  none  of  them 
sustain  the  doctrine  enunciated. 

The  question  involved  and  decided  in  Litchfield  v.  Cud- 
worthy  supra,  was  this:  John  Cudworth  owned  certain  real 
estate,  which  he  conveyed  to  his  son,  John  Cudworth,  Jun., 
and  took  back  a  mortgage  to  secure  the  support  of  himself 
and  wife.  The  son  having  survived  the  &ther  died,  leaving 
the  mother  alive,  besides  children  of  his  own.  Upon  the 
death  of  John  Cudworth,  Jun«,  the  estate  descended  to  his 
children.  The  question  was,  whether  the  children  took 
the  estate  subject  to  the  mortgage  aforesaid,  aild  whether  it 
was  liable  to  pay  his  debts,  if  his  personal  property  proved 
insufficient  for  that  purpose.  The  court  very  properly  held 
that  the  children  of  John  Cudworth,  Jun.,  took  the  estate 
subject  to  the  mortgage.  There  was  no  question  in  refer- 
ence to  an  estate  by  entirety  raised  or  decided. 

It  was  held  in  Stoebler  v.  Knerr^  supra ^  that  ''an  estate  con- 
veyed to  a  husband,  for  the  joint  benefit  of  himself  and  wife, 
without  words  limiting  a  trust  for  the  separate  use  of  the  wife, 
but  excluding  the  husband  from  power  to  sell,  may  be  sold  un- 
der execution  as  the  estate  of  the  husband."  The  court  say : 
*'The  intent  of  the  donor  was  to  give  the  estate  jointly  to  his 
daughter  and  her  husband  in  special  tail ;  but  there  are  no 
words  to  limit  a  trust  for  the  separate  use  of  the  daughter; 
on  the  contrary,  the  husband  is  expressly  authorized  to  hold 
for  their  joint  benefit.  The  object  was  doubtless  to  provide 
for  the  daughter  and  her  issue;  but  there  are  no  words  re- 
strictive of  marital  rights.  The  clause  restrictive  of  the 
husband's  right  to  sell,  has  respect  to  voluntary  alienation, 
and  not  to  alienation  by  process  of  law." 

The  point  decided  in  Brawn  v.  Gale,  supra,  was,  that 
''where  a  husband  and  wife  are  seized  in  her  right  of  a  re- 
mainder in  fee  in  lands,  the  husband  has  an  interest  in 
the  land,  upon  which  an  execution,  against  him  alone,  may  be 
extended."    The  court  held  that  when  a  husband  arid  wife 
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were  seized  in  her  right  of  a  remainder,  in  fee,  the  hus- 
band, by  virtue  of  his  marital  rights,  had  an  interest  in  the 
estate,  which  might  be  sold ;  as  in  that  state  a  possibility 
coupled  with  some  present  interest  was  liable  to  sale  upon 
execution. 

The  learned  judge  who  delivered  the  opinion  in  the  above 
case  certainly  did  not  read  the  case  o{  Schermerliam  v.  Miiler^ 
supra,  for  he  speaks  of  it  as  a  case  where  the   court  had 
decided  that  the  husband  alone  might  mortgage  an  estate  by 
entirety.    The  real  case  was  this :     Schermerhom,  Clute,  and 
Mrs.  Miller  were  seized  as  tenants  in  common  of  a  certain 
house  and  lot.     Miller  had  issue  by  his  wife,  bom  alive.    By 
the  marriage  and  birth  of  the  child,  Miller  became  tenant  by 
the  curtesy  initiate.    His  interest  as  such  tenant  was  sold  upon 
execution.     The  court  held  that  such  interest  was  subject  to 
sale  upon  execution  for  his  debts.    As  between  Mrs.  Miller 
and  the  other  owners,  they  were  tenants  in  common,  but  as 
between  her  and  her  husband,  she  was  the  owner  in  fi^e, 
while  he  was  tenant  by  the  curtesy  initiate,  and  it  was  his 
interest  as  such  tenant  that  was  sold.    There  was  not  at 
common  law  any  tenancy  by  the  curtesy  in  estates  held  by 
entirety,  and  such  tenancy  is  abolished  in  this  State. 

Thus  it  will  be  seen  that  all  the  cases  upon  which  the 
decision  was  based  in  yackson  v.  McConnell,  supra,^i^  clearly 
distinguishable  from  the  case  under  consideration,  as  in  none 
of  them  were  involved  the  rights  of  tenants  by  the  entirety; 
and  neither  they  nor  the  decisions  based  upon  them  can  be 
regarded  as  authority  by  this  court. 

The  case  of  Bennett  v.  Child,  supra,  was  a  proceeding  to 
enjoin  the  sheriff  from  making  a  deed  to  a  certain  tract  of 
land  and  to  set  aside  the  sale.  The  court  found  the  follow- 
ing facts : 

That  on  the  ist  of  May,  1854,  the  plaintiffs,  as  husband 
and  wife,  purchased  the  premises  jointly,  and  took  a  deed 
running  to  them  both,  and  entered  jointly  into  possession, 
and  continued  jointly  to  occupy  the  premises  as  a  home- 
stead until  that  time ;  that  nearly  one-half  of  the  purchase- 


NOVEMBER  TERM,  1871.  405 

Chandler,  by  Moore,  Guardian,  v.  Cheney. 

money  was  paid  out  of  the  separate  estate  of  said  Elmira; 
that  the  premises  were  sold  by  the  sheriff.  May  23d,  i860, 
to  Child,  Gould  &  Co.,  on  ah  execution  in  their  favor  against 
John  G.  Beimett,.for  a  debt  contracted  subsequently  to  such 
joint  purchase  and  occupancy;  and  that  previous  to  the  sale, 
plaintiff  duly  notified  the  sheriff  of  the  condition  of  the  title 
to  said  premises.  Upon  these  facts,  the  court  held  that  the 
plaintifis  owned  the  premises  as  tenants  by  entirety;  that  the 
same  was  not  chargeable  with  the  debts  of  the  husband,  and 
set  aside  the  sale  and  enjoined  further  proceedings* 

The  Supreme  Court  reversed  the  judgment  of  the  court 
below,  and  held  that  the  premises  were  properly  sold  upon 
said  execution.  The  court  say:  "All  the  authorities  agree 
that  the  husband  during  coverture  cannot  alienate  the 
whole  or  any  part  of  the  estate,  so  as  to  give  title  after  his 
death,  as  against  the  wife  surviving  him.  But  we  do  not 
understand  that  at  common  law  he  could  not  convey  his  life 
interest  or  estate  therein." 

The  court,  after  referring  to  and  quoting  from  the  opinion 
in  the  case  of  Barber v,  Harris,  supra,  proceed  to  say:  "If 
the  husband  can  convey  or  mortgage  the  land,  and  give  to 
his  grantee  the  use  of  the  entire  real  estate  during  his  life, 
we  see  no  good  reason  why  his  creditors  cannot  seize  it  on 
execution;  for  it  is  clear  that  under  our  laws  a  life  estate  is 
subject  to  be  seized  and  sold  on  execution.  If  this  interest 
of  the  husband  is  not  subject  to  execution,  then  he  has 
the  right  to  use,  sell,  convey,  or  mortgage  real  estate  of 
great  value,  over  and  above  his  homestead,  which  his  cred- 
itors cannot  reach.*' 

It  will  be  observed  that  the  right  of  creditors  to  sell  the 
interest  of  the  husband  was  based  upon  the  supposed  right 
of  the  husband  to  convey  or  mortgage  his  interest  without 
the  concurrence  of  the  wife,  and  that  such  right  to  convey 
or  mortgage  was  settled  in  the  case  of  Barber  v.  Harris, 
supra.  The  decision  is  ba3ed  upon  false  premises.  It  as- 
sumes that  the  husband  has  an  interest  of  his  own,  distinct 
ftom  that  of  the  wife,  which  he  alone  has  the  right  to  alien- 
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ate  or  mortgage.     In  our  judgment^  a  decision  that  has  no 
higher  or  weightier  authority  to  support  it  than  the  case  of 
Barber  v-  Harris  is  entitled  to  but  little  weight  or  considera- 
tion.    Besides^  the  court  is  mistaken  as  to  .the  consequences 
that  would  result  from  holding  that  the  husband  could  neither 
convey  nor  encumber,  without  the  concurrence  of  his  wife,  an 
estate  by  entirety,  or  that  the  same  could  not  be  sold  upon 
execution  to  satisfy  the  debts  of  the  husband.    It  is  assumed 
that  it  would  enable  a  man  to  fraudulently  conceal  and  cover 
,•  up  his  lands  so  that  the  same  could  not  be  reached  by  his 
creditors.     Such  would  not  be  the  result*     The  husband 
'  could  not,  by  taking  a  conveyance  to  himself  and  wife^ 
'  defraud  his  creditors  any  more  than  he  could  effect  the  same 
object  by  taking  a  conveyance  directly  to  his  wife,  or  to 
some  third  person.     If  an  estate  by  entirety  is  created  to 
cheat,  hinder,  or  delay  creditors,,  and  the  husband  has  not 
other  property  subject  to  sale  to  pay  his  debts,,  the  convey- 
ance can  be  declared  fraudulent  and  set  aside  in  the  same 
manner  that  any  other  fraudulent  conveyance  would  be,  and 
such  a  proceeding  would  be  governed  by  the  same  princi- 
ples of  law  and  rules  of  evidence  as  any  other  proceeding  to 
set  aside  as  fraudulent  any  other  conveyance.    The  authori- 
ties go  to  the  extent  of  holding  that  while  an  estate  by  en- 
tirety exists,  it  cannot  be  seized  and  sold  for  the  debts  of 
the  husband,  but  such  estate  may  be  attacked  and  destroyed 
on  account  of  fraud. 

The  case  of  Ames  v.  NonnaUy,  4  Sneed,.  683,  involved  the 
right  of  creditors  to  have  the  interest  of  the  husband  in  an 
estate  by  entirety  seized  and  sold  upon  execution,,  in  satis- 
faction of  the  debts  of  the  husband.  The  court  lays  down 
the  following  proposition  of  law,  which  meets  with  our  entire 
approval,  namely:  "As  a  consequence  peculiar  to-  this  ten- 
ancy, it  is  laid  down  in  the  books  that^  during  their  joint 
lives,  neither  can  alien  the  estate  thus  held  without  the 
consent  and  concurrence  of  the  other,  and  the  survivor  takes 
the  whole  estate;  neither  can  sever  the  joint  interest;  the 
whole  estate  belong?  to  the  wife  as  well  as  to  the  husband. 
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and  the  husband  cannot  by  his  own  conveyance,  the  wife 
not  joining  therein,  divest  her  estate.  2  Greenleaf 's  Cruise, 
365;  2BI.  Com.  182;  2  Kent  Com.  132;  4  Kent,  363." 

The  court  then  proceeded  to  lay  down  a  proposition  of  V 
law  in  direct  and  irreconcilable  conflict  with  the  foregoing.  ^ 
The  court  say:  *'From  the  peculiarity  of  this  tenancy,  the 
unity  and  indivisibility  of  the  seizin,  there  is  some  confu- 
sion in  the  cases  respecting  the  power  of  the  husband  alone 
to  make  any  conveyance  or  disposition  of  the  land  thus  held 
during  their  joint  lives,  and  also  as  to  the  right  of  creditors 
of  the  husband  to  subject  the  same  to  the  satisfaction  of  the 
husband's  debts.  But  upon  examination  of  the  authorities,  it 
appears  to  be  settled  that  during  their  joint  lives  the  husband 
may  dispose  of  the  estate.  He  may  lease  or  mortgage  it, 
or  it  may  be  seized  and  sold  upon  execution  for  his  debts." 

In  one  paragraph  of  this  leayied  opinion  we  are  told  that 
during  their  joint  lives,  neither  can  alien  the  estate  thus  held 
without  the  consent  and  concurrence  of  the  other,  and  the 
survivor  takes  the  whole  estate;  neither  can  sever  the  joint 
estate;  the  whole  belongs  to  the  wife  as  well  as  to  the  hus- 
band^ and  the  husband  cannot,  by  his  own  conveyance,  the 
wife  not  joining  therein,  divest  her  estate.  In  support  of 
these  sound  principles,  the  court  refers  to  Blackstone,  Kent, 
Cruise,  and  Greenleaf,  four  of  the  most  deservedly  eminent 
law  writers  of  England  and  America. 

In  the  next  paragraphs  we  are  informed  that  there  is  some 
confusion  in  the  cases  respecting  the  power  of  the  husband 
and  the  rights  of  creditors,  but  that  upon  examination  of  the 
authorities,  it  appears  to  be  settled  that  during  their  joint 
lives  the  husband  may  dispose  of  the  estate.  He  may  lease, 
or  mortgage  it,,  or  it  maybe  seized  and  sold  upon  execution. 
We  are  unable  to  determine  what  authorities  were  examined, 
as  no  reference  is  made  to  any.  If  neither  can  alienate  the 
estate,  or  any  part  thereof,  or  sever  the  joint  estate,  we  do 
not  see  how  the  husband  can  dispose  of  the. estate  during 
their  joint  lives,  or  how  he  can  lease  it  or  mortgage  it;  or 
how  it  can  be  seized  and  sold  upon  execution  for  his  debts, 
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if  the  whole  estate  belongs  to  the  wife  as  well  as  to  the 
husband. 

All  the  authorities  agree  that  there  can  be  no  partition  of 
the  estate,  for  the  plain  and  manifest  reason  that  neither  has 
any  separate  interest    As  between  husband  and  wife  there 
is  but  one  owner,  and  that  is  neither  the  one  nor  the  other,  but 
both  together.    The  estate  belongs  as  well  to  the  wife  as  to 
the  husband.    Then,  how  can  the  husband  possess  any  inter- 
est separate  from  his  wife,  or  how  can  he  alienate  or  encumber 
the  estate,  when  all  the  authorities  agree  that  the  wife  can 
neither  convey  nor  encumber  such  estate. '  We  are  of  the 
opinion  that  from  the  peculiar  nature  of  this  estate,  and  from 
the  legal  relation  of  the  parties,  there  must  be  unity  of  estate, 
unity  of  possession,  yaity  of  control,  and  unity  in  conveying 
or  encumbering  it ;  and  it  xvccessarily  and  logically  results 
that  it  cannot  be  ^eized  and  sold  upon  execution  for  the  sep- 
arate debts  of-  either  the  husband  or  the  wife.    The  estate  is 
placed  beyond  the  exclusive  control  of  either  of  the  parties,  or 
the  reach  of  creditors,  unless  it  can  be  successfully  attacked 
and  set  aside  for  fraud.    Any  other  rule  would  create  injustice 
and  hardship.    If  the  husband  can  dispose  of  the  estate  during 
their  joint  lives,  the  wife  is  deprived  of  the  enjoyment  with- 
out her  consent    If  the  husband  can,  by  his  separate  deed, 
make  a  valid  mortgage  of  his  interest  in  fee,  then  the  pur- 
chaser upon  foreclosure  would  acquire  a  fee  simple  title, 
which  would  defeat  the  right  of  survivorship.     But  suppose 
the  husband  caimot  defeat  the  right  of  survivorship,  and  it  is 
settled  by  all  the  authorities  that  he  cannot,  upon  what  prin- 
ciple  can  it  be  maintained,  that  he  can  by  leasing  or  mort- 
gaging his  interest  in  the  estate  deprive  his  wife  of  the  use 
and  enjoyment  of  it  during  his  life?    The  property  belongs 
as  much  to  the  wife  as  to  the  husband,  and  she  has  just  as 
clear,  undoubted,  and  equitable  a  right  to  the  use  and  enjoy- 
ment of  the  property  during  the  existence  of  the  ntiarriage, 
as  she  has  to  succeed  to  the  estate  upon  the  death  of  her  hus- 
band.   The  opposite  doctrine  is  full  of  absurdities  and  gross 
injustice.    If  the  doctrine  contended  for  by  the  appellant  is 
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correct^  the  husband  may,  without  the  consent  and  concur- 
rence of  his  wife,  lease  the  property  to  a  stranger,  and  com- 
pel his  wife  and  children  to  leave  the  comfortable  home  that 
belongs  as  much  to  her  as  to  him,  and  compel  them  to  live 
in  some  miserable  hovel,  while  the  husband  spends  his  time 
in  riotous  living  upon  the  rent  derived  from  the  joint  estate. 
In  such  a  case,  the  wife  can  have  no  relief  except  in  the  death 
of  her  husband.    If  the  husband  has  a  life  estate  separate 
and  distinct  from  his  wife,  then  he  may  mortgage  such  estate, 
or  it  may  be  seized  and  sold  upon  execution  for  his  debts. 
In  either  event,  the  purchaser  would  acquire  just  the  same 
interest  that  the  husband  had.    The  purchaser  would  be  en- 
titled to  the  possession  during  the  life  of  the  husband  to  the 
exclusion  of  the  wife.     The  right  of  the  wife  to  the  joint  en- 
joyment of  the  estate,  during  the  marriage,  is  as  valuable  and 
sacred  as  the  right  of  taking  the  entire  estate  by  survivorship 
upon  the  death  of  her  husband.     The  rights  of  the  wife  in 
the  joint  property  are  as  sacred  as  those  of  the  husband,  and 
should  be  as  firmly  secured,  guarded,  and  protected  by  the 
law  as  are  his.    There  is  an  equity  in  equality,  but  there  is 
gross  iniquity  and  injustice  in  permitting  the  husband  to  de- 
prive the  wife  of  the  use  and  enjoyment  of  an  estate  that 
does  not  belong  exclusively  to  either,  but  to  both,  and  which 
belongs  as  much  to  the  wife  as  to  the  husband. 

If  we  should  hold  that  the  husband,  without  the  consent 
and  concurrence  of  the  wife,  could  convey  or  encumber  the 
estate  so  as  to  deprive  the  wife  of  the  use  and  enjoyrtient  of 
it  during  his  life,  or  to  defeat  the  right  of  survivorship,  or  that 
he  has  some  interest  in  the  estate  separate  and  distinct  from 
his  wife,  which  could  be  seized  and  sold  upon  execution  for 
his  debts,  where  the  conveyance  could  not  be  set  aside  for  fraud, 
this  would  be  to  utterly  destroy  the  nature,  quality,  essence 
and  incidents  of  an  estate  by  entirety,  and  to  defeat  the  plain 
and  manifest  intention  of  the  legislature  in  providing  that  an 
estate  by  entireties  might  continue  to  exist  between  husband 
and  wife. 
During  the  constitutional  convention  of  1850,  there  was 
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an  able  and  exhaustive  discussion  of  the  rights  of  husband 
and  wife.    The  convention  very  wisely  left  the  whole  ques- 
tion to  the  legislature.    The  legislature  of  1851-2  assem- 
bled soon  after  the  ratification  of  the  constitution  by  the 
people.     Many  of  the  most  influential  and  distinguished 
members  of  the  convention  were  members  of  this  leg^lature. 
Upon  this  body  was  imposed  the  delicate  and  arduous  duty 
of  revising  the  laws  of  the  State,  and  making  them  conform 
to  the  provisions  of  the  new  constitution.     Estates  at  com- 
mon law  had  been  divided  and  subdivided,  until  it  was  al- 
most impossible  for  even  the  best  of  lawyers  to  understand 
the  laws.     Many  of  the  rules  were  arbitrary  and  artificial, 
and  unsuited  to  our  system  of  government.     By  the  com- 
mon law,  the  husband  had  the  absolute  control  over  the 
property,  real  and  personal,  of  the  wife.    That  legislature 
abolished  tenancies  by  curtesy  in  the  husband  and  dower 
in  the  wife,  and  gave  the  wife  one-third  in  fee,  subject  to  cer- 
tain limitations  and  restrictions.    It  secured  to  the  wife  her 
separate  estate  in  her  lands,  and  deprived  the  husband  of  the 
power  of  alienating  or  encumbering  it,  without  her  consent 
and  concurrence.    It  secured  to  the  wife  the  rents  and  profits 
of  her  separate  estate,  and  declared  that  it  should  not  be 
seized  and  sold  upon  execution  for  the  debts  of  the  husband 
It  abolished  estates  tail.     It  modified  the  common  law  in 
reference  to  joint  tenancies,  by  providing  that  a  joint  deed 
to  two  or  more  should  be  construed  to  be  tenancies  in  com- 
mon, unless  the  intention  to  create  a  joint  tenancy  was  ex- 
pressly declared  in  the  deed,  or  was  made  manifestly  to  ap- 
pear from  the  tenor  of  the  instrument.      But  it  did  not 
abolish  estates  by  entireties  as  between  husband  and  wife, 
but  provided  that  when  a  joint  deed  was  made  to  husband 
and   wife,   they  should   hold    by  entireties,  and    not  as 
tenants  in  common  or  as  joint  tenants.    The  legislature  evi- 
dently had  some  purpose  in  continuing  this  peculiar  estate. 
What  was  the  purpose?    In  ascertaining  the  legislative  in- 
tention we  are  required  to  take  into  consideration  the  entire 
scope  of  legislation  during  that  session.    There  was  a  strong 
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and  determined  purpose  manifested  to  guard  and  protect  the 
rights  of  married  women.     It  is  quite  obvious  to  us,  that  the 
evident  and  manifest  intention  of  the  legislature  in  providing 
for  the  continuance  of  estates  by  entireties,  as  between  hus- 
band and  wife,  when  joint  tenancies  between  persons  who 
were  not  married  had  been  virtually  abolished,  was  to  pro- 
vide a  mode  in  which  a  safe  and  suitable  provision  could  be 
made  for  married  women.    Various  expedients  had  been 
resorted  to,  to  effect  the  same  object.     Husbands  and  fathers 
who  desired  to  provide  for  sons  and  daughters  had  made  and 
caused  to  be  made  deeds  to  trustees  in  trust  for  married 
women,  but  the  more  common  practice  was  to  make  the 
deeds  directly  to  the  wife.    Neither  of  these  plans  operated 
well.     There  was  too  much  machinery  and  complication 
about  the  first.    The  second  was  attended  with  baneful  and 
disastrous  consequences.     It  disturbed  the  peace  and  har- 
mony of  families.    It  was  an  element  of  strife,  contention, 
and  discord.    It  placed  too  much  power  in  the  wife,  and 
gfave  her  too  much  control  over  domestic  matters.     It  de- 
stroyed the  independence  of  the  husband  by  making  him 
subordinate  to  the  wife.    To  remedy  this  condition  of  things 
the  legislature  continued  this  estate.    It  is  true  that  it  had 
existed  at  common  law,  but  was  not  very  clearly  defined  or 
understood;  and  as  it  had  been  regarded  as  a  joint  tenancy, 
and  as  the  virtual  abolition  of  this  tenancy  would  have  de- 
stroyed estates  by  entireties,  unless  expressly  saved  by  the 
statute,  it  was  so  saved  and  perpetuated.    The  manifest  in- 
tention of  the  legislature  was  to  provide  by  positive  enact- 
ment a  mode  in  which  a  homestead  could  be  created  and 
preserved.     It  should  be  the  earnest  desire  of  every  husband 
and  father  to  provide  a  home  for  his  wife  and  children  and 
a  place  of  repose  for  himself  in  his  declining  years.    The 
power,  strength,  and  prosperity  of  a  state  depend  upon  the 
peace,  happiness,  and  prosperity  of  the  families  of  the  state. 
An  estate  by  entireties  is  better  calculated  to  produce  an 
unity  of  feeling  and  interest  than  any  other.     It  is  a  bond 
of  union  between  husband  and  wife.    The  homestead  does 
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not  belong  to  one  to  the  exclusion  of  the  other.     There  is 
no  feeling  of  dependence  on  the  part  of  the  husband,  as 
when  the  title  is  vested  in  tlie  wife,  and  yet  it  makes  each 
dependent  on  the  other  and  produces  a  feeling  of  concili- 
ation and  forbearance.      It  makes  the  husband,  the   wife« 
and  the  children  feel  a  joint  and  common  interest  in  improv- 
ing, adorning,  and  preserving  their  common  home.     It  will 
inculcate  habits  of  industry  and  economy.    It  is  the  com- 
mon home  of  all  the  household  during  the  joint  lives  of  the 
husband  and  wife;  and  upon  the  death  of  either,  the  survivor 
takes  the  whole  estate,  and  thus  it  continues  to  be  the  home- 
stead.   But  when  the  title  is  vested  exclusively  in  the  wife, 
upon  her  death  it  will  descend,  one-third  to  the  husband, 
and  two-thirds  to  the  children,  and  thus  the  estate  is  divided 
and  often  wasted,  and  the  home  is  broken  up. 

We  have  examined  and  duly  considered  many  authorities 
besides  those  from  which  we  quoted,  a  reference  to  which  is 
here  made:  yackson  v.  Stevens^  i6  Johns,  no;  Doe  v.  Par- 
rati,  5  T.  R.  652;  Rogers  v.  Benson^  5  Johns.  Ch.  431;  Doe 
v.  Howland,  8  Co  wen,  277;  Green  v.  King^  2  W.  Black.  121; 
Den  V.  Hardenbergh,  5  Halst.  N.  J.  42 ;  Shaw  v.  Hearsey,  5 
Mass.  521;  Doe  w.  Garrison,  i  Dana,  35;  Taul  w.  Camp- 
bell,  7  Yerg.  319;  Greenlaw  v.  Greenlaw,  13  Maine,  182; 
Dickinson  y.  Codwise,  i  Sandf.  Ch.  214;  T/iomtonv,  Thorn- 
ton, 3  Rand.  179;  Rogers  v.  Grider,  i  Dana,  242. 
>(  We  have  thus  far  considered  this  case  without  reierenceto 
our  statute  in  regard  to  husband  and  wife,  and  the  power  of 
the  husband  over  the  lands  of  the  wife.  The  statute  enacts 
that  "no  lands  of  any  married  woman,  shall  be  liable  for  the 
debts  of  the  husband;  but  such  lands  and  the  profits  there- 
from, shall  be  her  separate  property,  as  fully  as  if  she  was 
unmarried;  provided,  that  such  wife  shall  have  no  power  to 
incumber  or  convey  such  lands,  except  by  deed,  in  which 
her  husband  shall  join."  And,  again,  "The  separate  deed 
of  the  husband,  shall  convey  no  interest  in  the  wife's  land." 
I  (j.  &  H-  374.     It  was  held  by  this  court,  in  Davis  v. 
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Clark,  26  Ind.  424,  that,  "  under  these  provisions  of  the  stat- 
ute" (the  ones  above  quoted)  **it  is  evident  that  the  husband 
does  not,  by  virtue  of  the  marriage,  acquire  any  legal  inter- 
est or  estate  in  the  lands  of  the  wife,  but  the  same,  and  the 
profits  thereof,  remain  her  separate  property.  He  cannot, 
by  his  separate  deed,  convey  any  interest  in  them,  and  they 
are  in  no  wise  liable  for  his  debts." 

The  ruling  in  the  above  case  is  directly  in  point  in  the  case 
under  consideration,  as  in  that-  case  the  property  in  dispute 
was  held  by  husband  and  wife  as  tenants  by  entirety,  and  the 
question  involved  was,  whether  it  could  be  seized  and  sold 
upon  execution  for  the  debts  of  the  husband,  and  it  was  held 
that  it  could  not  be  so  sold. 

The  ruling  in  the  above  case  was  followed  in  Arnold  v. 
Arnold,  30  Ind.  305,  where  the  court  say:  "In  Davis  v. 
Clarky  26  Ind.  424,  this  question  was  settled  in  favor  of  the 
ruling  of  the  court  below.  It  was  there  held,  that  at  com- 
mon law,  if  an  estate  is  granted,  as  in  this  case,  to  a  mai^ 
and  his  wife,  they  are  neither  properly  joint  tenants  nor 
tenants  in  common ;  for  husband  and  wife  being  considered 
one  person  in  law,  they  cannot  take  the  estate  by  moieties. 
Both  are  seized  of  the  entirety,  per  tout,  and  not  per  my. 
Neither  can  dispose,  of  any  part  of  the  estate  without  the 
assent  of  the  other ;  but  the  whole  must  remain  to  the  sur- 


vivor.*' 


The  above  decisions  were  adhered  to  by  this  court  in 
Simpson  v.  Pearson,  31  Ind.  i. 

It  is  maintained,  with  great  ability  and  earnestness,  by  the 
counsel  for  the  appellant,  that  the  sections  of  the  statute 
upon  which  the  ruling  in  Davis  v.  Clark,  supra,  was  made 
to  depend  have  exclusive  reference  to  the  wife's  separate  es-y 
tate,  and  can  have  no  application  to  an  estate  by  entirety.^ 
We  have  given  that  question  careful  consideration,  and 
while  we  are  of  the  opinion  that  an  estate  by  entirety  does 
not  come  within  the  strict  letter  of  the  statute,  yet  it  comes 
within  the  spirit  of  it.  When  we  take  into  consideration  the 
various  acts  that  were  passed  at  the  session  of  185 1-2  in 
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reference  to  the  marriage  relation,  we  think  that  it  is  quite 
manifest  that  the  legislature  intended  to  deprive  the  husband 
of  the  control  over  the  property  of  the   wife,  which  he 
had  enjoyed  by  the  common  law.    It  is  'well  settled  by  all 
the  authorities,  that  an  estate,  by  entirety  belongs  as  well  to 
the  wife  as  to  the  husband.    It  is  true  that  the  wife  does  not 
hold  it  as  her  separate  property,  but  jointly  with  her  hus- 
band.   But  if  the  doctrines  contended  for  by  the  appellant 
are  correct,  then  the  wife  may  be  deprived  of  the  joint  en- 
joyment of  the  property  during  their  joint  lives,  and  her 
right  of  survivorship  may  be  destroyed.     For  if  the  hus- 
band can,  without  the  consent  and  concurrence  of  the  wife, 
convey  and  encumber  the  estate,  she  may  be  deprived  of 
her  right  of  joint  enjoyment;  and  if  the  property  thus  held 
can  be  seized  and  sold  upon  execution,  the  right  of  surviv- 
orship may  be  defeated.     It  is  quite  clear  to  us  that  when 
the  legislature  provided  that  husband  and  wife  should  not 
be  tenants  in  common,  but  by  entireties,  the  intention  was 
to  guard  and  protect  the  rights  of  the  wife  by  depriving 
the  husband  of  the  power  to  alien  or  encumber  the  same 
without  her  consent  and  concurrence,  or  to  charge  the  same 
with  his  debts,  or  to  exercise  sole  control,  or  to  enjoy  exdu- 
sive  possession  thereof 

We  are  asked  to  overrule  the  case  oi  Davis  v.  Clarke 
suprUy  and  the  subsequent  cases  tliat  adhere  to  the  ruling  in 
that  case.    This  we  cannot  do  for  several  reasons.    In  the 
first  place,  we  are  of  the  opinion  that  the  above  cases  were 
decided  rightly,  on  general  principles,  without  reference  to 
our  statute.    In  the  next  place,  we  would  have  to  overrule  the 
case  of  Bevins  v.  Cline's  Adfrir,  supra,  and  all  the  subsequent 
cases  that  follow  and  adhere  to  the  ruling  in  that  case.    The 
case  of  Bevins  V,  Cline's  Adtrir^^s  decided  in  1863,  and  that 
of  Davis  V.  Clark,  in  1 866.    These  decisions  have  become  a  vk 
of  property.    So  strong  and  so  uniform  a  train  of  decisions 
leaves  but  little  room  for  the  court  to  exercise  their  ju<«' 
ment  on  the  reasons  on  which  they  were  founded.    A  very 
careful  and  accurate  elementary  writer  says:    "When  a  d^ 
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cision  involving  the  title  to  real  estate,  and  the  construction 
of  a  statute,  has  been  announced  by  a  court  of  last  resort, 
and  has  become  a  rule  of  property,  it  will  be  overruled  only 
for  the  most  cogent  reasons,  and  upon  the  strongest  convic- 
tion of  its  incorrectness,"     Ram  Leg.  Judgpm.  237. 

We  are  of  the  opinion  that  no  error  was  committed  by 
the  court  below. 

The  judgment  is  affirmed,  with  costs. 

jB.  F,  Davis  and  B,  F.  LavCy  for  appellant. 

E.  H.  Davis  and  C  Wright^  for  appellee. 


Heizer  v.  Yohn  et  al. 

School  Property*— i'/ir/  0/  School  Township  and  School  Property  Annexed 
to  City, — Title  to  Property, — Where  real  estate  is  purchased  and  buildings 
erected  for  school  purposes,  by  the  trustees  of  a  school  township,  with  the 
proceeds  of  a  special  school  tax,  and  subsequently  the  territory  embracing 
such  property  is  annexed  to  a  city,  leaving  more  than  half  the  school  town- 
ship outside  the  city  limits,  the  title  to  the  school  lots  and  buildings  still 
remains  in  the  trustees  of  the  school  township,  and  the  property  may  be  sold 
by  them.  If  an  equitable  division  of  the  proceeds  can  be  made  afterward 
between  the  school  trustees  of  the  township  and  the  city;  Query ^  whether 
the  Supreme  Court  will  interfere  to  prevent  such  adjustment. 

APPEAL  from  the  Marion  Circuit  Court. 

Downey,  J. — ^The  appellees,  trustees  of  common  schools 
of  the  city  of  Indianapolis,  sued  the  appellcuit,  trustee  of 
Center  township,  Marion  county,  alleging  that  said  township 
purchased,  with  the  funds  of  the  common  schools  of  the 
State  of  Indiana,  certain  real  estate  which  was  set  apart  and 
used  for  school  purposes,  and  on  which,  as  We  infer,  school- 
houses  are  situated ;  that  this  property  was  purchased  prior 
to  December  20th,  1869,  and  until  that  date  was  not  within 
the  corporate  limits  of  said  city;  that  on  that  day  the  city 
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council  annexed  certain  contiguous  territory  to  said  city*,  and 
thereby  took  within  its  limits  the  said  real  estate.  Plaintifis 
are  advised  that  they  have  a  right  to  control  said  real  estate; 
but  the  defendant,  as  such  trustee,  asserts  title  to  smd  claims 
the  right  to  possess  and  control  the  same,  has  advertised  the 
same  for  sale,  and  threatens  to  sell  the  same,  and  divert  it 
from  school  purposes  in  the  city,  and  by  said  proceeding 
will  cause  the  plaintifls'  title  to  be  clouded,  and  destroy  their 
right  to  the  possession  and  control  of  the  same.  Prayer  for 
a  temporary  injunction,  and  that  on  the  hearing  the  title  and 
right  of  possession  of  the  property  may  be  adjudged  in  the 
school  trustees  of  the  city,  and  that  the  defendant  be  per- 
petually enjoined,  etc. 

The  defendant  answered,  first,  the  general  denial,  whidi 
was  afterward  withdrawn;  and,  second,  that  it  was  not  true 
that  the  said  property,  or  any  part  of  it  was  purchased  with 
the  funds  of  the  common  schools  of  the  State,  but  was  pur- 
chased and  the  school-houses  built  thereon  by  the  trustees 
of  said  township,  with  the  proceeds  of  the  special  school 
revenue  of  the  township;  that  the  houses  are  good  and  cen- 
trally located  in  the  districts  which  they  were  intended  to 
supply;  that  more  than  half  of  each  of  the  districts  is  out- 
side of  the  city  and  under  the  control  of  the  township  trus- 
tee; that  said  school-houses  are  not  centrally  located  for  any 
ward  in  the  city,  or  for  the  territory  of  said  districts  outside 
of  the  city,  etc. 

There  is  no  direct  allegation,  either  in  the  complaint  or  in 
the  answer,  of  the  manner  of  vesting  the  title  to  the  prop- 
erty when  it' was  purchased  by  the  township;  but  we  assume 
that  it  was  vested  in  the  township  as  required  by  law. 

There  was  a  demurrer  by  the  plaintiffs  to  the  answer,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defence,  which  was  sustained  by  the  court;  and  judgment 
was  thereupon  rendered  for  the  plaintiff,  as  prayed  for  in  the 
complaint.  The  defendant  appealed  to  this  court,  and  has 
assigned  as  error  the  sustaining  of  the  demurrer  to  the 
answer. 
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It  is  provided  by  statute,  that  "the  title  of  all  lands 
acquired  for  school-house  purposes,  shall  be  conveyed  to  the 
school  township,  in  the  corporate  name  of  the  township  in 
which  the  same  is  situate,  except  in  incorporated  towns  and 
cities,  and  in  that  case,  it  shall  be  in  the  corporate  name  of 
such  towns  or  cities  in  which  the  same  is  dtuate,  for  the  use 
of  schools  therein."  i  G.  &  H.  570,  sec.  2.  The  first  section 
of  this  act  makes  the  school  township  identical  with  the 
civil  township  in  boundaries,  but  not  in  name  exactly.  The 
third  section  of  the  act  provides  that,  "  in  all  cases  where  the 
title  to  such  lands  is  vested  in  any  other  person  or  corpora- 
tion than  provided  in  the  preceding  section,  it  shall  be  the 
duty  of  the  school  trustees  of  the  township,  town  or  city  in 
which  the  same  is  situate,  to  procure  the  title  of  such  land 
to  be  vested  as  provided  in  the  second  section  of  this  act." 
There  is  no  statute  which  provides  that  when  part  of  a 
township  shall  be  annexed  to  a  city  or  town,  the  title  to  the 
school-houses,  or  houses  and  lots  on  which  they  are  situated, 
within  the  territory  thus  annexed,  shall,  by  that  act,  be  with- 
drawn from  the  school  township,  as  a  corporation,  and  vested 
in  the  town  or  city.  There  is  nothing  in  reason  to  support 
such  a  theory.  It  is  contrary  to  all  our  received  and  recog- 
nized notions  concerning  the  vesting  and  transferring  of  the 
title  to  real  estate.  And,  as  it  is  unsupported  by  reason,  so, 
we  think,  in  this  case,  at  least,  it  is  destitute  of  equity.  The 
money  with  which  the  property  was  purchased  and  the 
houses  erected  was  raised  by  a  tax  upon  the  people  of 
the  township,  and  more  than  half  of  those  for  whose  use  the 
property  was  acquired  are  still  outside  of  the  city.  If  the 
property  shWl  be  adjudged  to  belong  to  the  city,  these  per- 
sons must  lose  what  they  have  thus  paid.  On  the  other 
hand,  ii  the  property  shall  be  declared  to  belong  to  the 
township,  it  is  only  adjudging  that  the  title  remains  where  it 
was  vested,  and  that  those  who  have  become  an  integral  part 
of  another  and  distinct  corporation,, have  ceased  thereby  to 
have  any  interest  in  it.  It  is  true  that  equality,  which  is 
Vol.  XXXVIL— 27 
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equity,  would  say  that  they  should  share  in  the  property,  or 
its  proceeds,  in  proportion  to  their  numbers  or  the  amount 
contributed  by  them  to  its  acquisition. 

In  Tke  Inhabitants  of  School  District  No.  l  in  Stomliam  v. 
Richardson^  23  Pick.  62,  this  subject  was  considered  by  the 
Supreme  Court  of  Massachusetts,  and  this  language  is  used : 
''In  new  districting  towns  it  may  happen  that  more  than 
one  school-house  will  fall  within  the  limits  of  some  dis- 
tricts, while  others  are  left  without  any.  So  also  the  mere 
alteration  of  the  extent  of  the  districts  may  produce  the 
same  result  In  the  latter  case,  as  the  identity  of  the  corpo- 
rations would  remain,  it  would  seem  that  the  property  would 
not  be  divested,  although  the  school-house,  by  the  newly 
assigned  limits,  might  fall  without  the  territory  of  the  district 
and  thus  be  rendered  useless  for  the  purpose  for  which  it  was 
made." 

In  School  District  No.  6  in  Danvers  v.  Tapley^  i  Allen,  49, 
it  was  held,  that  ''when  a  town  forms  new  school  districts 
by  abolishing  the  old  ones,  the  legal  title  to  the  existing 
school-houses  vests  in  those  of  the  new  districts  within  whose 
territory  they  happen  to  fell."  This  was  a  case,  however, 
where  the  corporation  which  before  held  the  title  was  entirely 
extinguished.  In  this  case,  the  learned  judge  who  delivered 
the  opinion  speaks  of  the  language  of  the  court  in  the  case 
in  23  Pick.,  supra^  as  a  dictum^  and  questions  its  correctness. 

In  Whittier  v.  Sanborn,  38  Maine,  32,  the  case  in  Pickering 
is  followed,  and  it  was  there  held  by  the  court,  that  the  alter- 
ation by  the  town  of  the  lines  of  a  school  district,  whereby 
its  school-house  is  left  within  the  limits  of  another  district, 
will  not  defeat  or  affect  its  right  of  property  therein.  It 
may  be  remarked,  that  in  the  case  in  23  Pickering  and  that  in 
38  Maine,  the  school-houses  were  situated  on  hired  land, 
and  the  title  to  the  land,  and  consequently  to  the  houses 
built  on  it,  was  not  vested  in  the  old  district  as  it  is  here 
vested  in  the  township. 

In  Briggs  v.  ScJtool  District  No.  i  of  the  Town  of  Erin 
Prairie,  21   Wis.   348,  it   was  held,   that  when    territory 
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was  detached  from  a  school  district,  and  erected  into  a  new 
district,  the  old  district  was  alone  liable  for  the  debts  of  the 
district  prior  to  the  separation. 

And  in  the  Township  of  Sagittaw  v.  School  District  No.  i 
of  the  City  of  Saginaw,  9  Mich.  541,  the  statement  of  facts 
and  opinion  of  the  court  are  as  follows:  ''School  Dis- 
trict No.  I  of  the  township  of  Saginaw  was  organized  in 
1837.  In  1857  the  city  of  Saginaw  was  incorporated,  the 
city  limits  being  wholly  within  the  school  district,  and  com- 
prising about  one-fourth  of  the  district  A  mill  tax  for 
schools  had  been  levied  and  collected  in  the  district  the  pre- 
ceding year,  and  paid  over  to  the  township  treasurer,  which 
the  present  action  was  brought  to  recover,  by  the  defendant 
in  eftor,  who  was  plaintiff  in  the  court  below.  After  the 
incorporation  of  the  city,  the  officers  of  the  district  assumed 
to  act  as  the  officers  of  School  District  No.  i  of  the  city 
of  Saginaw,  for  that  part  of  the  district  comprised  within 
the  city  limits,  and  to  change  the  name  of  the  district 
from  School  District  No.  i  of  the  township  of  Saginaw, 
to  School  District  No.  i  of  the  City  of  Saginaw.  The 
city  charter  provides  for  the  election  of  two  school  inspec- 
tors for  the  city,  and  also  makes  the  recorder  of  the  city 
ex  officio  a  school  inspector,  thereby  clearly  indicating  an 
intention  to  sever  the  city  from  School  District  No.  i  of  the 
township  of  Saginaw;  and  such  we  think  was  its  effect.  "We 
are  also  of  opinion  that  while  the  charter  took  from  the  dis- 
trict a  part  of  its  territory,  it  in  no  other  respect  deprived  it 
of  any  of  its  legal  rights,  which  remain  the  same  after  as 
before.  And  that  however  equitable  it  may  be  that  the  city 
should  have  its  proportion  of , the  mill  tax,  or  other  property 
belonging. to  the  district  when  the  severance  took  place, 
we  know  of  no  law  giving  it  to  the  city,  or  under  which  it 
can  be  claimed  by  the  city  as  a  legal  right.  Provision  is 
made  by  statute  for  such  cases  when  a  school  district  is 
divided,  or  a  part  of  one  school  district  is  set  off  to  another,  by 
a  board  of  school  inspectors,  but  the  case  does  not  come  within 
the  law.    The  question  on  the  trial  was  one  of  law  for  the 
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court  to  decide,  and  not  of  fact  for  the  jury.    The  ju^jment 
must  be  reversed,  with  costs." 

We  are  referred  by  counsel  for  the  appellees  to  the  case 
of  Carson  v.  The  State,  27  Ind.  465,  and  it  is  insisted  tiiat 
that  case  is  decisive  of  the  point  involved  here.  But  we  do 
not  think  so.  In  the  opinion  in  that  case  the  learned  judge 
says :  ''  The  main  question  involved  in  the  case  at  bar  is, 
did  the  town  of  Hanover,  when  it  became  incorporated  un- 
der the  general  law,  succeed  to  the  rights  of  the  civii  town- 
ship in  which  it  is  situated,  in  the  management  and  coQbol 
of  the  public  schools  within  its  territorial  limits?" 

If  this  was  the  main  question  in  the  case,  then  there  was 
no  question  involved  as  between  the  school  township  and 
the  town  of  Hanover.  The  civil  .township  and  thei^ol 
township,  though  they  have  the  same  limits,  are  not  the 
same  corporation,  i  G.  &  H.  637,  sec.  4,  &nd  i  G.  &  H. 
570,  supra.  And  if  the  controversy  in  that  case  related  to 
''the  management  and  control  of  the  public  schools''  only, 
it  would  seem  that  no  question  was  involved  covering  the 
title  to  property.  It  is  further  said  in  that  opinion  that 
''under  the  constitution  and  laws  of  this  State,,  school  prop- 
erty is  held  in  trust  for  school  purposes  by  the  persons  or 
corporations  authorized  for  the  time  being  by  statute  to  con- 
trol the  same.  It  is  in  the  power  of  the  legislature,  at  any 
time,  to  change  the  trustee."  Now  whatever  may  have 
been  the  question  in  that  case,  in  the  one  under  considera- 
tion it  is  not  a  question  with  relation  to  the  change  of  trus- 
tee merely,  but  it  is  a  change  of  the  cestui  que  trusty  or 
beneficiaries,  or  the  majority  of  them,  which  is  claimed. 

If  that  case  was  intended  merely  to  decide  that  the  1^' 
lature  might  at  any  time  change  the  trustee,  tiien  it  is  not 
in  point  here. 

Governed  by  the  general  principles  of  law,  in  the  lig'^ 
of  the  authorities  to  which  we  have  referred,  we  have  arrived 
at  the  conclusion  that  the  legal  title  to  the  school-houses  and 
grounds  in  question  remains  in  the  school  township  of  Cen- 
ter, and  that  the  defendant  was  improperly  enjoined  f^^ 


NOVEMBER  TERM,  1871.  421 

Wright  V.  McGinnis. 

selling  the  same.  If  there  shall  be  discovered  any  ground 
on  which  an  equitable  division  of  the  proceeds  of  the  prop- 
erty, whea  sold,  can  be  effected;  or  if  the  corporations  in- 
terested can  agree  upon  such  division,  this  opinion  is  not  in- 
tended to  prevent  such  an  adjustment. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded« 

Z.  Barbour  and  C.  P.  yacobs,  for  appellant 

y.  S.  Harvey^  for  appellees. 


Wright  v.  McGinnis. 


County  Auditok. — Per  ceut.  on  School  Fund. — ^Where  a  county  auditor  per- 
fonns  duties  in  the  management  of  the  school  funds,  and  the  apportionment 
cannot  be  made  tmtil  his  successor  takes  the  office,  he  is  entitled  to  a  propor- 
tionate amount  of  the  per  cent  allowed  on  the  disbursement  of  the  funds. 

APPEAL  from  the  Marion  Circuit  Court. 

WoRDEN,  C.  J. — ^Action  by  the  appellant  against  the  appel- 
lee. Demurrer  to  the  first  paragraph  of  the  compladnt  sus- 
tained Finding  for  the  defendant  on  the  second.  New 
trial  refused,  and  judgment. 

The  following  is  the  case  made:  The  appellant  was  the 
auditor  of  Marion  county,  whose  term  of  office  expired 
November  2d,  1 867,  when  he  was  succeeded  by  the  appellee. 

On  the  loth  of  October  preceding  the  expiration  of  the 
appellant's  term  of  office,  he  made  bis  report  to  the  state 
superintendent  of  public  instruction,  of  the  amount  of  school 
revenue  for  apportionment  and  distribution,  in  accordance 
with  sections  no,  in,  of  the  school  law.  3  Ind.  Stat. 
462.  Owing  to  delay  on  the  part  of  the  superintendent, 
the  funds  were  not  apportioned,  and  hence  not  disbursed 
until  after  the  expiration  of  the  appellant's  term  of  office, 
when  the  disbursement  was  made  by  the  appellee.  The  four 
per  cent  on  the  disbursement  amounted  to  the  sum  of  two 
hundred  and  nineteen  dollars  and  sixty  cents,  all  of  which 
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the  appellee  drew  from  the  county  treasury  on  his  own  war- 
rant or  warrants  therefor.  The  appellant  has  received 
nothing  for  the  services  rendered  by  him  in  the  manage- 
ment of  the  fund  thus  disbursed,  and  he  brings  this  action 
to  recover  the  money,  or  some  part  of  it,  thus  received  by 
the  appellee. 

Section  107  of  the  statute  above  cited  provides,  in  addition 
to  two  specific  items  not  involved  here,  that  ^^  county  auditors 
shall  receive  for  their  services  in  managing  the  school  funds, 
four  per  cent,  on  all  disbursements  of  interest,''  to  be  paid, 
on  disbursements  being  ascertained,  in  the  same  manner  and 
out  of  the  same  revenue  as  for  other  services. 

There  are  many  duties  required  of  the  county  auditors, 
not  necessary  to  be  here  enumerated,  in  the  management  of 
the  school  funds,  besides  the  mere  semi-annual  disbursement 
thereof.  These  duties  were  all  performed  by  the  appellant 
during  his  official  term,  including  the  report  to  the  superin- 
tendent, leaving  nothing  to  be  done  by  his  successor,  the 
appellee,  in  relation  to  the  sum  to  be  disbursed,  but  simply 
to  disburse  the  same  according  to  the  apportionment  made 
by  the  superintendent 

The  law,  it  will  be  seen,  does  not  give  the  auditors  four 
per  cent,  for  making  the  disbursements,  but  four  per  cent  on 
the  disbursements  for  their  services  in  managing  the  funds. 
The  disbursements  are  referred  to  as  furnishing  the  measure 
of  compensation  merely.  To  be  sure,  the  amount  of  the 
percentage  cannot  be  ascertained  or  paid  until  the  amount 
to  be  disbursed  is  ascertained  |  but  when  ascertained,  it 
furnishes,  in  connection  with  the  two  specific  items,  the 
measure  of  compensation  for  all .  the  auditor'^  services  in 
the  management  of  the  fund. 

As  the  appellant  performed  services  in  the  management  of 
the  funds,  we  see  no  reason  why  he  should  not  have  com- 
pensation therefor. 

Although  the  laborer  who  enters  the  vineyard  at  the 
eleventh  hour  may,  under  some  circumstances,  be  entided 
to  as  much  as  he  who  has  borne  the  burthen  and  heat  of  the 
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day,  yet  we  know  of  no  authority  for  giving  him  compensa- 
tion for  the  entire  labor  performed,  to  the  exclusion  of  him 
who  worked  the  twelve  hours. 

Each  of  these  parties  is  entitled  to  some  compensation. 
The  appellant  cannot  claim  it  all,  because  the  appellee  had 
a  duty  to  perform  in  relation  to  the  fund  after  he  came  into 
the  office.  It  was  no  fault  of  his  that  the  fund  had  not  been 
disbursed  before  his  term  commenced. 

The  amount  received  by  the  appellee  ought  to  be  appor- 
tioned between  the  parties,  in  accordance  with  the  amount 
of  services  rendered  by  each.  If  this  cannot  be  agreed 
upon,  it  can  be  settled  in  the  same  manner  as  other  disputed 
questions  of  fact 

We  understand  the  appellee  to  claim  that  as  there  is  no 
statute  which  authorizes  an  apportionment  of  the  compensa- 
tion, none  can  be  made.  Perhaps,  if  this  position,  is  tenable, 
the  appellant  would  be  entitled  to  the  whole  sum. 

But  we  think  no  statute  authorizing  an  apportionment  is 
necessary.  Each  auditor  who  performs  services  in  manag- 
ing the  funds  is  entitled  to  compensation.  But  the  whole 
compensation  cannot  exceed  the  amount  fixed  by  law;  *and 
when  the  services  are  rendered  by  successive  auditors,  the 
compensation  must  be  apportioned  between  them  in  the 
manner  above  stated. 

The  appellee  makes  the  point,  however,  that  this  action 
will  not  lie  against  him,  but  that  the  appellant  must  take  his 
reimedy  agsdnst  the  county.  We  are  of  a  different  opinion. 
The  appellee  has  received  money  which  rightfully  belongs 
to  the  appellant,  and  an  action  will  lie  to  recover  it.  Chit 
Con.  7  Am.  Ed.  6oi,et  seq.  and  notes. 

The  demurrer  should  have  been  overruled  to  the  first 
paragraph  of  the  complaint^  and  a  new  ^ial  should  have 
been  granted  as  moved  for. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded. 

D.  V.  Bums,  C  Hamlin,  and   G.  S.  Wright,  for  appellant 

y.  Hanna  and  F.  Knefler,  for  appellee. 
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^^  ^^'  Draining  AssociATlON.-*ZM^t^^A^n9i^^rr. — yutfgtfttnt. — ^Where  the  mem- 

bers of  a  dnining  corporation  were  sued,  with  the  corpocatioiif  for  a  liabilitj 
incurred  by  the  company,  and  the  individual  members  compo^ngthe  ocvpcra- 
tion  demurred  to  the  complaint,  and  the  demurrer  was  overmled,  and  yiidg' 
ment  was  rendered  against  the  defendants,  to  be  first  colleeted  of  the  assets 
of  the  corporation; 

Mtidf  that  the  members  of  the  corporation  could  not  complain  of  the  mUag,  as 
they  were  not  injured  thereby,  even  if  their  liability  was  only  contingent  aad 
secondary. 

Same. — Answer. — Execution, — ^Where  the  complaint  fdleged  that  the  coipoia- 
tion  had  no  assets  subject  to  execution,  an  answer  that  it  had  a  schedule  of 
assessment  of  benefits  upon  land  and  real  estate  a£fected  by  the  coDstnictioo 
of  its  work,  duly  recorded,  etc.,  exceeding  the  amount  of  its  liability,  was  no 
defence,  as  such  assessments  are  not  subject  to  an  ordinary  execution. 

APPEAL  from  the  Boone  Common  Pleas. 

BusKiRKi  J. — This  was  an  action  in   the   Boone  Court 
of  Common  Pleas,  wherein  the  appellees  were  plaintifls,  and 
the  appellants  were  defendants,  for  the  breach  of  a  contract  b^ 
tween  the  appellees  and  the  Marion  Township  Union  Drain- 
ing Company,  a  body  corporate,  organized  and  existing  under 
»         the  act  of  June  I2th,  1852,  i  G  &  H.  303,  for  the  construc- 
tion and  excavation  of  a  drain,  for  which  the  company 
agreed  to  pay  the  appellees,  as  the  work  proceeded,  at  the 
rate  of  eighteen  cents  per  cubic  yard  of  excavation,  and  tvo 
dollars  per  day  for  cleaning  the  line  of  the  drain.    The  ap- 
pellees sought  to  recover  for  work  done  in  part  performance 
of  this  contract,  as  well  as  for  damages  resulting  *ftom  an 
abandonment  of  the  contract  by  the  company,  and  ti  refusal 
by  the  company  to  pay  for  the  work  as  it  proceeded,  whereby 
the  plaintifis  were  compelled  to  abandon  the  work. 

Peter  S.  Moore  und  the  other  appellants,  except  the  drain- 
ing company,  were  made  parties  defendants,  as  members  of 
the  company  at  the  time  of  the  execution  of  the  contract, 
and  afterward  while  the  work  was  being  done.  The  cott^ 
plaint  avers  that  the  company  has  ijo  property  subject  to 
execution. 
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.  The  defendants  answer  by  a  general  denial,  and,  by  way 
of  set-ofi)  that  plaintiffs  are  indebted  to  defendants  for  money 
had  and  received,  for  goods  furnished,  and  for  checks  and 
other  evidences  of  the  company's  debt,  delivered  at  plaintifis' 
request ;  and,  by  way  of  counter  claim,  that  defendants  are 
damaged  by  the  plaintiffs'  unskilful  performance  of  the 
work  upon  the  drain. 

Moore  and  the  other  members  of  the  company,  in  the  sixth 
paragraph  of  their  answer,  say  that  the  draining  company 
*'  is  a  lawful  corporation,  and  had,  and  still  has,  a  large 
amount  of  property  subject  to  execution,  to  wit,  the 
schedule,  of  assessments  of  benefits  upon  land  and  real  es- 
tate affected  by  the  construction  of  this  drain,  to  wit,  five 
thousand  dollars." 

To  these  answers,  except  the  sixth  paragraph,  the  plaint- 
iffs reply  by  a  general  denial. 

The  defendants,  except  the  draining  company,  demurred 
to  the  complaint,  which  demurrer  the  court  overruled. 

The  plaintiffs  demurred  to  the  sixth  paragraph  of  the  an- 
swer of  Moore  and  others,  which  demurrer  the  court  sus- 
tained. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  general 
verdict  in  &vor  of  the  plaintiffs,  and  against  all  of  the  de- 
fendants, for  the  sum  of  nine  hundred  and  seventy-nine  dol- 
lars and  seventy-nine  cents.  The  jury  also  returned  answers 
to  special  interrogatories.  The  defendants  moved  the  court 
for  a  new  trial,  and  assigned,  among  other  reasons,  that  the 
damages  assessed  were  excessive.  The  plaintiffs  remitted 
the  sum  of  one  hundred  and  fifly-four  dollars  and  seventy- 
nine  cents.  The  court  overruled  the  motion  for  a  new  trial, 
and  rendered  judgment  for  the  sum  of  eight  hundred  and 
twenty-five  dollars.  The  judgment  provides,  that  the  prop- 
er^ of  the  company  shall  be  exhausted  before  the  property 
of  the  individual  members  of  said  company  shall  be  seized 
and  sold  upon  execution. 

The  defendants  excepted  to  the  overruling  of  their  motion 
for  a  new  trial 
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The  appellants  have  assigned  three  errors,  i.  In  over- 
ruling the  demurrer  to  the  complaint.  2.  In  sustaining  the 
demurrer  to  the  sixth  paragraph  of  the  individual  answer  of 
the  defendants.     3.  In  overruling  the  motion  for  a  new  trial. 

The  third  assignment  of  error  cannot  be  considered  by  us. 
The  court  rendered  judgment  on  the  verdict  of  the  juiy^on 
the  i6th  day  of  January,  1870.    On  that  day,  the  defendants 
prayed  an  appeal  to  this  court,  which  was  granted,  and  sixty 
days  therefrom  were  allowed  the  defendants,  in  which  to  file 
a  bond  and  bill  of  exceptions.    The  bond  was  filed  on  the 
Sth  day  of  February,  1870.     It  appears  from  the  record  th^ 
the  bill  of  exceptions  was  filed  on  the  8th  day  of  April,  iSjo^ 
which  was  beyond  the  time  limited  by  the  cpurt.    The  bifl 
of  exceptions  not  having  been  filed  within  the  time  limited, 
constitutes  no  part  of  the  record.     It  does  not  appear  when 
the  bill  of  exceptions  was  signed  by  the  judge.    The  pre- 
sumption will  be  that  it  was  signed  on  the  day  it  was  filed  ia 
the  clerk's  office.     It  does  not  come  within  the  rule  laid  down 
by  this  court   in  the  case  of  Albaugh  v.  yames,  29  hi 
398,  for  two  reasons;   first,  in  that  case  the   entry  was, 
"And  the  defendants  are  given  sixty  days  to  prepare  their 
several  bills  of  exceptions;"  while  in  this  case  the  entry  is, 
*'  And  sixty  days  from  this  date  are  allowed  said  defendants 
to  file  such  bond,  and  file  their  bill  of  exceptions  herein;' 
second,  in  that  case  it  appeared  of  record  that  the  bill  of 
exceptions  was  signed  by  the  judge  within  the  time  limited, 
but  was  not  filed  in  the  clerk's  office  until  afler  the  six^ 
days ;  while  in  this  case,  it  does  not  appear  when  the  m 
w^  signed ;  but  it  affirmatively  appears  tihat  it  was  not  filed 
within  the  sixty  days  limited  by  the  court  for  the  filing-   ^^ 
that  we  decide  is,,  that  the  case  under  consideration  does  not 
come  within  the  rule  laid  down  in  Albaugh  v.  7(ifneSf  supra, 
but  we  do  not  want  to  be  understood  as  approving  of  that 
decision,  for  we  entertain  grave  doubts  as  to  its  correctness. 

See  the  numerous  decisions  collected  and  referred  to  on 
pages  46  and  47  of  2  Davis'  Ind.  Digest. 
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Did  the  court  err  in  overruling  the  demurrer  to  the  com- 
plaint ? 

The  action  was  brought  against  The  Marion  Township 
Union  Draining  Company,  and  against  the  individuals  who 
composed  such  company.  The  company  did  not  join  in  the 
demurrer.  The  demurrer  was  filed  by  and  on  behalf  of  the 
persons  who  composed  such  company,  and  presents  for  our 
decision  the  question  of  whether  the  members  of  such  com- 
pany were  primarily  or  secondarily  liable  for  the  debts  con- 
tracted by  such  company. 

The  solution  of  this  question  renders  it  necessary  for  us 
to  examine  the  law  by  which  the  company  was  organized, 
and  ascertain  the  purpose  and  powers  of  the  company  and 
the  exteSit  of  the  individual  liability  of  the  members  of  such 
company. 

The  Marion  Township  Union  Draining  Company  was  a 
corporation,  organized  under  the  act  of  June  12th,  1852,  and 
the  amendment  of  March  4th,  1859. 

These  acts  confer  upon  corporations  organized  under  their 
provisions  power  to  construct  levees,  drains^  or  bre^^cwaters, 
or  to  do  any  other  work  necessary  to  protect  or  reclaim  wet 
lands,  or  lands  subject  to  overflow,  whenever  any  number  of 
persons,  not  less  than  five,  who  may  be  interested  in  the 
construction  of  any  particular  levee,  drain,  or  other  work, 
shall  associate  themselves  together  in  the  manner  specified 
in  the  acts. 

The  corporations  of  this  kind  have  no  other  objects  than 
these,  in  their  inception  or  in  their  continuation.  When 
these  objects  have  been  attained,  the  corporation  has  fulfilled  • 
its  mission  and  has  no  other  office  to  perform.  Its  work  is 
done,  and  it  may  dissolve  or  expire  through  inaction.  It 
has  no  motive  to  continue  its  legal  existence. 

The  act  of  1852  gives  no  power  to  the  corporation  to  hold 
land  or  other  property.  It  may  indeed  hold  such  property 
as  may  be  necessary  for  the  construction  of  the  work  for 
which  it  came  into  being ;  but  generally  the  corporation  does 
not  find  it  convenient  or  practicable  to  do  the  work  itself. 
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through  its  agents,  and  to  furnish  the  necessary  implements 
and  materials. 

It  more  frequently  lets  the  work  out  to  be  done  by  a  con 
tract  or  at  a  stipulated  price.  Thus  it  may  frequently  happen 
that  the  corporation  at  no  moment  in  its  existence  will  be 
the  owner  of  a  penny-worth  of  property  that  can  be  levied 
upon  under  a  writ  of  execution.  Not  only  is  it  improbable 
that  the  corporation  will  have  property  which  may  be  levied 
upon,  but,  unless  it  have  property  for  the  purpose  of  con- 
structing the  work  it  is  organized  to  do,  it  is  not  possible  for 
it  to  hold  property  according  to  law. 

The  doctrine  seems  now  to  be  well  settled,  that  corpo- 
rations have  no  powers  except  such  as  are  specially  granted 
by  the  act  of  incorporation  and  such  as  are  necessary  for 
the  purpose  of  carrying  into  effect  the  powers  expressly 
granted.  2  Kent  Com.  299,  and  cases  cited.  They  can  do 
no  acts,  and  enter  into  no  contracts,  except  such  as  may  be 
appropriate  as  means  to  the  end  for  which  the  corporation 
was  created.    Bouv.  Law  Die,  tit.  Corporation,  2. 

As  corporations  are  the  mere  creatures  of  law,  established 
for  special  purposes,  and  derive  all  their  powers  from  the 
acts  creating  them,  it  is  perfectly  just  and  proper  that  they 
should  be  obliged  strictly  to  show  their  authority  for  the 
business  they  assume,  and  be  confined  in  their  operations  to 
the  mode  and  manner  and  subject-matter  prescribed. 

The  statute  of  1852,  then,  gave  to  draining  companies  or- 
ganized under  the  same  no  authority  to  hold  property  sub- 
ject to  execution,  except  impliedly  such  as  should  be  neces- 
^sary  for  the  work  they  were  created  to  do.  It  was  frequentlyi 
perhaps  generally,  unnecessary  to  hold  property  even  fortius 
purpose.  These  corporations  were  thus  entirely  irresponsi- 
ble. Their  creditors  were  without  the  means  of  enforcing  by 
law  satisfaction  of  their  claims. 

It  was  to  cure  this  defect  that  the  statute  of  1859  '^ 
passed;  thereby  it  became  the  law,  that  "all  the  members 
of  such  companies  shall  be  individually  liable  for  all  debts 
contracted  by,  and  damages  assessed  against  any  company 
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of  which  he  may  at  any  time  be  a  member."     i  G.  &  H. 
305,  sec.  4. 

The  language  of  this  act  would  seem  to  impose  upon  the 
members  of  such  companies  an  absolute  liability  to  pay, 
without  any  condition  whatsoever,  all  debts  contracted  by  the 
corporation  during  their  membership.  There  is  no  provi- 
sion in  it  that  the  members  shall  be  individually  liable  in  the 
event  of  the  insolvency  of  the  corporation,  or  in  case  the 
corporation  have  no  property  subject  to  execution.  We 
cannot  believe,  in  view  of  the  ^lischief  sought  to  be  reny 
edied,  that  the  legislature  intended  to  impose  a  conditional 
liability. 

The  act  of  1859  is  a  remedial  statute.  Such  statutes 
should  be  construed  largely  and  beneficially,  so  as  to  advance 
the  remedy.  Tousey  v.  BeU^  23  Ind.  423 ;  yackson  v,  Warren, 
32  IIL  331 ;  Smith  v.  Moffat^  i  Barb.  65. 

In  order  to  discover  the  true  meaning  of  a  statute  in  a 
doubtful  case,  the  cause  of  making  it  is  to  be  regarded. 
Somersets.  DigJUoUj  12  Mass.  385. 

Statutes  are  to  receive  such  construction  as  must  evidently 
have  been  intended  by  the  legislature,  and  to  ascertain  this, 
the  court  may  look  at  the  object  in  view,  the  remedy  in- 
tended to.  be  afforded,  and  the  mischief  to  be  remedied 
Winshm  v.  Kimball,  25  Maine,  493. 

Remedial  statutes  may  be  construed  ultra,  but  not  contra, 
the  strict  letter.  Converse  v.  Burrows,  2  Minn.  229;  Crocker 
v.  Crane,  21  Wend.  211. 

This  court  in  Todhunter  v.  Randall,  29  Ind.  275,  which 
was  an  action  against  the  individual  members  of  a  draining 
company,  where  a  judgment  had  been  obtained  against  the 
company  and  an  execution  had  been  returned  no  property, 
say :  ''  The  objection  urged  to  the  paragraph  is  that  it  does 
not  sufficiently  show  that  the  assets  of  the  company  had 
been  exhausted  before  the  commencement  of  this  suit  .  It  is 
argued  by  the  appellants'  counsel  that  the  obligation  im- 
posed by  the  statute  on  the  members  of  the  company  is  but 
a  collateral  one  and  only  attaches  when  the  company  be- 
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comes  insolvent,  by  all  the  means  in  its  power  to  control 
being  exhausted,  and  that  so  long  as  the  company  has  the 
power  to  levy  assessments  on  those  benefited  by  the  im- 
provement, the  members  of  the  corporation  are  exempt  from 
personal  liability. 

"We  are  not  prepared  to  sustain  this  view  of  the  case. 
The  fourth  section  of  the  supplemental  act  of  1859, '  ^-  ^ 
H.  305,  declares  that,  'all  the  members  of  such  companies 
shall  be  individually  liable  for  all  debts  contracted  by,  and 
damages  assessed  ag^nst  any  company,  of  whieh  he  may  at 
the  time  be  a  member.'  '  There  is  nothing  in  this  section 
annexing  any  condition  to  such  liability,  except  that  the 
debt  shall  be  contracted  by  the  company,  or  the  damages 
assessed  against  it,  when  the  person  sought  to  be  made  r^ 
sponsible  is  a  member  thereof.     It  is  by  no  means  clear, 
that  the  section  does  Qot  create  an  original  obligation  and 
render  the  members  of  the  corporation  liable  in  the  first  in- 
stance.    But  we  do  not  decide  that  question,  as  we  are  very 
clear  in  the  opinion  that  if  the  obligation  imposed  by  the 
statute  be  regarded  only  as  a  collateral  one,  still  it  is 
sufficient  for  the  creditor  to  show  that  he  has  been  unable 
by  the  ordinary  process  of  law  to  compel  pa)mient  That 
fact  is  fully  shown  by  the  allegations  of  the  second  para- 
graph of  the  complaint,  and  the  demurrer  to  it  was  correctly 
overruled." 

The  act  of  1859  was  a  remedial  statute,  and  the  legislature 
having  failed  to  annex  any  condition  to  the  liability  of  the 
members,  we  are  of  the  opinion  we  cannot  and  otJght  not  i<i 
annex  any.  But  suppose  that  the  liability  of  the  members 
is  contingent  and  collateral,  and  not  absolute  and  uncondi- 
tional, can  the  appellants  complain  of  the  ruling  of  the 
court?  Have  they  been  injured  by  such  ruling?  ^^ 
think  they  have  not  been  injured.  It  is  alleged  in  the  com- 
plaint that  the  company  own  no  property  subject  to  execu- 
tion; and  it  is  provided  in  the  judgment,  "that  upon  execu- 
tion of  this  judgment,  the  property  of.the  defendant,  the 
Marion  Township  Union  Draining  Company,  be  first  ex- 
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hausted  before  proceeding  against  the  property  of  the  defend- 
ants, Peter  S.  Moore  and  others,' members  of  said  company." 

By  the  judgment  of  the  court,  the  liability  of  the  mem- 
bers of  such  company  is  made  contingent  and  secondary. 
Their  property  cs^not  be  seized  and  sold  upon  execution 
until  all  the  property  of  the  company  has  been  exhausted. 
Practically  this  amounts  to  the  same  thing  as  suing  the  com- 
pany alone  and  obtaining  judgment  and  exhausting  the 
property  of  the  company,  and  then  suing  the  members  upon 
their  individual  liability.  We  are  of  the  opinion  that  the 
court  committed  no  error  in  overruling  the  demurrer  to  the 
complaint. 

.  It  remains  for  us  to  inquire  and  determine  whether  the 
court  erred  in  sustaining  the  demurrer  to  the  sixth  paragraph 
of  the  answer  of  Peter  S.  Moore  and  others,  members  of 
said  company. 

It  was  alleged  in  the  complaint  that  the  company  had  no 
property  subject  to  execution.  In  answer  to  this,  it  is  al- 
leged in  the  sixth  paragraph  of  the  answer,  that  the  draining 
company  is  a  lawful  corporation,  and  had,  and  still  has,  a 
large  amount  of  property  subject  to  execution,  to  wit,  the 
schedule  of  assessments  of  benefits  upon  land  and  real  estate 
aflected  by  the  construction  of  this  drain,  to  wit,  five 
thousand  dollars. 

If  the  liability  of  the  members  of  the  company  is  abso- 
lute and  unconditional,  then  the  answer  was  clearly  and 
palpably  bad ;  but  regarding  their  liability  as  collateral,  did 
the  matters  alleged  in  the  said  answer  constitute  a  bar  to  the 
action  against  the  members  of  said  company?  We  think 
they  did  not. 

The  only  property  which  the  members  allege  the  corpora- 
tion owns  is  ''the  schedule  of  assessment  of  benefits  upon 
land  and  real  estate  affected  by  the  construction  of  its  said 
work,  duly  recorded,  etc.,  to  wit,  the  sum  of  five  thousand 
dollars."  But  choses  in  action  are  subject  to  execution  only 
when  made  so  by  statute,  or  are  voluntarily  given  ^up  to  be 
sold  on  execution.    McClelland  v.  Hubbard^  2  Blackf.  361 ; 
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Johnson  v.  Crawford^  6  BIack£  377.  By  reference  to  2  G.  & 
H.  239,  sec  43 5i  €t  seq.^  it  will  appear  that  the  property  set 
out  in  the  answer  is  not  subject  to  execution. 

While  the  assessm^its  of  benefits  in  case  of  the  insol- 
vency of  the  company  and  its  members  might  be  reached  by 
the  creditors  of  the  company,  they  would  not  be  liable  to 
sale  upon  an  ordinary  execution. 

If  the  allegation  contained  in  the  answer  is  true,  that  the 
company  had  a  large  amount  of  property  subject  to  execu- 
tion, then,  under  the  judgment  rendered,  it  will  have  to  be 
first  exhausted,  and  if  it  is  not  true,  then  the  liability  of  the 
members  of  such  company  attaches,  if  their  liability  is  col- 
lateral We  are  of  the  opinion  that  the  court  committed  no 
error  in  sustaining  the  demurrer  to  the  sixth  paragraph  iA 
the  answer. 

The  judgment  is  affirmed,  with  costs. 

A.  y.  Boone  and  R.  W.  Harrison^  for  appellants. 

A.  F.  Denny  and  W.  C.  Lamb,  for  appellees. 
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Criminal  Law. — Murder, — Manslaughier. — Use  of  Deadly  Wet^ofu — MbIui, 
Instruction, — On  a  trial  for  murder,  where  there  were  some  dicimstaiices 
strongly  tending  to  the  conclusion  that  the  crime  was  murder,  and  npt  mia* 
slaughter  merely;  such  as  the  use  of  a  deadly  weapon  by  the  defendant^  in 
a  manner  seemingly  cruel  and  not  justified  by  the  danger  of  the  supposed 
assault  by  the  deceased,  and  the  following  the  deceased  and  inflicting  npon  him 
a  blow  with  a  knife  after  he  had  turned  and  was  retreating;  and»  on  the  other 
hand,  thero  were  some  circumstances  that  tended  in  some  degree  to  modify 
such  conclusion;  as  that  the  defendant  was  ^ailfng  under  indignities  in- 
flicted upon  hun  by  the  deceased,  who  a  short  time  before  had  aganlted  and 
chased  defendant  with  a  stable  fork  through  the  public  streets,  nntil  he  took 
refuge;  and  the  deceased  had  also  applied  to  the  accused  degrading  and 
humiliating  epithets; 

Held,  that  a  charge  to  the  jury,  which,  after  defining  manslaughter  as  an  unlaw- 

"  fill  killing  without  malice  ex|^ess  or  implied,  stated,  •that  <*  if  a  man  use  a 

deadly  weapon  in  killing  lus  advexsary,  the  law  implies  malice  firom  its  use, 
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except  where  the  killing  is  excusable,"  was  in  effect  telling  the  jury,  that 
there  was  no  such  thing  as  manslaughter  where  a  deadly  weapon  was  used, 
as  the  implied  malice  made  it  murder,  if  it  was  not  excusable;  and  that  the 
chaige  was  erroneous.  * 

Same. — Mortal  Wounds, — ^^^/ir^.— ^Where  there  was  doubt  as  lo  which  of  the 
blows  was  mortal,  this  instruction  should  have  been  given  as  requested :  <<  If 
the  blpws  which  caused  the  death  of"  A.,  the  deceased, ''  were  given  in  self- 
defence,  and  other  blows  were  afterward  given,  which  were  not  given  in 
self-defence,  not  mortal,  you  should  find  the  defendant  not  guilty." 

APPEAL  from  the  Clay  Circuit  Court. 

WoRDEN,  C.  J. — ^The  appellant  was  indicted  for  the  mur- 
der, in  the  first  degree,  of  Jacob  Howk.  On  trial  by  jury, 
he  was  acquitted  of  the  degree  charged,  but  convicted  of 
murder  in  the  second  degree,  and  sentenced  to  imprison- 
ment in  the  state  prison  for  life. 

A  motion  for  a  new  trial  was  properly  interposed,  but 
overruled,  and  exception  was  taken. 

The  evidence  is  before  us,  together  with  the  charges  given 
and  refused. 

The  case  made  by  the  evidence  is,  in  substance,  as  follows : 
The  homicide  was  committed  oh  the  25th  day  of  May,  1870. 
It  may  be  inferred  that,  a  few  days  before  the  homicide,  the 
defendant  owed  Howk  a  small  sun>  of  money,  or  rather 
Howk  claimed  that  the  defendant  owed  him  a  small  sum. 
Within  a  day  or  two  before  the  homicide.  Miller  was  going 
to  a  stable  to  take  care  of  his  horse,  and  as  he  was  going, 
Howk  drew  a  stone  on  Miller,  and  chased  him  into  the 
stable,  calling  him  a  damned  Dutch  son-of-a-bitch,  and  told 
him  to  come  out  and  he'd  be  damned  if  he  did  not  have  what 
Miller  was  owing  him — seventy-five  cents — or  have  it  out  of 
his  hide.  Miller  did  not  come  out,  but  fastened  the  door 
behind  him.  Miller  went  in  at  a  door  from  an  alley.  Howk 
tried  to  get  in  at  that  door,  but  could  not;  he  then 
jumped  over  into  the  lot  and  went  into  the  stable  at  an- 
other door.  Soon  ailer,  Miller  ran  out  at  the  same  door  at 
which  he  went  in,  and  Howk  was  after  him  with  a  drawn 
stable-fork.  He  chased  Miller  around  two  lots,  and  up  an 
Vol,  XXXVn.— 28 
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alley,  to  one  French's  grocery  store.    At  the  store,  one 
McClure  took  the  fork  from  Howk,  who  seemed  jndined  to 
follow  Miller  into  the  store,  but  does  not  appear  to  have 
done  so.   *It  is  to  be  inferred,  though  it  is  not  directly  shown 
by  the  evidence,  that  before  the  homicide,  Howk  had  been 
fined  for  an  assault  or  assault  and  battery  upon  Miller. 
Miller  was  in  the  employ  of  George  W.  French  as  a  butcher. 
The  homicide  took  place  in  the  latter  part  of  the  day  above 
stated.    On  the  day  of  the  homicide,  Miller  had  been  out, 
and  when  he  came  back  to  the  store  he  told  French  that  he 
had  been  assaulted  by  Howk  as  he  was  driving  along  witli 
his  team;  that  Howk  had  thrown  a  stone  at  him.     On  the 
day  of  the  homicide,  but  before  its  commission,  Miller  said 
to  .one  person  that  he  had  had  a  fuss  with  Howk;  he  drew 
out  a  knife,  and  said  if  Howk  followed  him  any  more  he 
would  kill  him.     Another  person  heard  him  say  that  if 
Howk  fooled  with  him,  God  damn  him,  he  would  kill  him. 
Another  heard  him  make  the  same  expression,  without  the 
oath.     Another  witness  testifies  that  Miller  was  telling  about 
a  fuss  that  he  had  had  with  Howk,  when  he  said,  "  damn  him; 
if  he  fools  with  me,  I  will  cut  him  in  two."    The  witness 
said  to  him  that  he  would  not  do  that,  but  would  slap  him. 
.  Miller  replied  tibat  he  had  not  the  money  to  pay  fines. 

A  short  time  before  the  homicide,  Miller  was  sitting  on  a 

.  porch  in  front  of  French's  grocery  store,  when  Howk  was 

seen  coming  in  that  direction.    French  told  Miller  to  go  in, 

and  he  went  into  the  store.    A  few  minutes  before  Howk 

came  up.  Miller  said  to  a  witness  that  if  Howk  ''pitched 

into  him  "  he  intended  to  cut  him,  and  drew  a  knife  from  his 

pocket  and  exhibited  it,  which  was  identified  as  the  one  with 

which  the  Icilling  was  perpetrated.    It  is  described  as  a 

butcher's  knife,  used  for  skinning.     Howk  came  up,  and 

ilooked  Into  the  store,  and  saw  Miller,  being  apparently  in  an 

V  angry  mood  and  somewhat  intoxicated.      He  applied  to 

filler  some  opprobrious  epithet,  which  a  witness  thinks  was 

"  damned  Dutch  son-bf-a-bitch,"  and  said  that  he  had  paid  one 

twelve  dollars,  and  could  or  wanted  to  pay  another.     French 
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told  him  to  go  away;  but  he  did  not  seem  inclined  to  go. 
French  told  him  if  he  did  not  go  away,  he  would  kick  him 
away«    French  was  standing  close  to  the  door,  facing  out* 
ivard,  and  Howk  stood  in  front  of  him,  looking  into  the 
store,    Howk  attempted  to  push  French  aside,  but  did  not 
do  so.     Howk  made  a  step  partially  to  one  side,  as  if  to  go 
in,  and  as  he  did  so.  Miller,  who  was  inside  of  the  store,  ad- 
vanced (if  he  had  not  before  been  within  striking,  distance),  and 
ivhile  French  stood  partially  between  himself  and  Howk, 
struck  an  overhanded  blow  at  Howk  over  the  arm  or  shoul- 
der of  French  with  the  knife  above  mentioned.    This  was 
xapidly  followed  by  another  blow  while  the  parties  were 
dicing  each  other.    These  two  blows  in  front  inflicted  wounds 
-which  are  described  as  ''about  the  collar  bone,  and  five  or 
six  inches  long,  ranging  down  toward  the  cavity  of  the 
body."    Howk  turned  and  retreated  a  few  feet,  and  Miller 
followed  him  up  and  struck  him  another  blow  with  the  knife 
from  behind.    This  blow  struck  Howk  between  the  shoul- 
ders, making  a  wound  ranging  downward,  the  knife  pene- 
trating the  body  from  four  to  five  inches.    The  knife  was 
left  adhering  in  the  wound  so  closely  that  when  afterward 
withdrawn,  as  was  soon  done  by  a  bystander,  it  had,  as  the 
witness  expressed  it,  to  be  "jerked  out."     Howk  walked  a 
few  steps  after  this,  and  fell,  and  expired  in  a  few  moments. 
There  was  no  examination  of  the  wounds  by  any  surgepn, 
and  whether  death  was  caused  by  the  wound  or  wounds  in 
front,  or  that  behind,  or  all  together,  can  only  be  judged  by 
the  circumstance  and  the  description  we  have  of  them. 

There  is  no  question  made  in  the  cause,  exceptthose  which 
arise  upon  the  charges  given  and  refused. 
The  court  gave,  amongst  others,  the  following  •charge: 
''Manslaughter  is  the  uijlawful  killing  of  a  human  being, 
without  malice  express  or  implied,  but  in  a  sudden  heat  pro- 
duced upon  sufficient  provocation.  If  a  man  use  a  deadly 
weapon  in  killing  his  adversary,  the  law  implies  malice  from 
its  use,  except  where  the/killing  is  excusable.^* 
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Tlie  defendant  asked  the  following  charge,  which  was 
refused: 

*'  20.  If  the  blows  which  caused  the  death  of  Howk  were 
given  in  self-defence,  and  other  blows  were  afterward  given, 
which  were  not  given  in  self-defence,  not  mortal,  you  should 
find  the  defendant  not  guilty." 

We  have  concluded  that  the  charge  given  by  the  court,  on 
the  subject  of  manslaughter,  was  not  sufficiently  full,  and 
might  have  left  a  wrong  impression  on  the  minds  of  the  jury 
as  to  the  law  of  the  case,  as  applied  to  the  facts.  The  cbaige, 
after  describing  manslaughter  as  an  unlawful  killing,  without 
malice,  express  or  implied,  states,  that  "  if  a  man  use  a  deadly 
weapon  in  killing  his  adversary,  the  law  implies  malice  from 
its  use,  except  where  the  killing  is  excusable."  According 
to  this  unqualified  charge,  there  can  be  no  such  thing  as 
manslaughter  where  the  killing  is  with  a  deadly  weapoo, 
because  the  use  of  it  implies  malice,  and  the  homicide  must, 
therefore,  be  murder,  if  it  be  criminal  at  all. 

There  arej  doubtless,  cases  in  which  killing  with  a  deadly 
weapon  would  not  be  excusable,  and  yet  would  amount  to 
only  manslaughter;,  and  the  facts  in  this  case  do  not  so  con- 
clusively show  that  the  crime  was  murder,  and  not  man- 
slaughter, as  to  render  any  further  explanation  of  the  chaigc 
or  a  fuller  statement  of  the  law  unnecessary. 

An  eminent  and  philosophical  writer  on  the  criminal  lav, 
in  discussing  **  the  act  which  distinguishes  murder  from 
manslaughter,  viewed  without  direct  reference  to  the  mental 
condition  of  the  accused,"  says:  "The  first  point  is,  that, 
whenever  a  man  makes  use  of  what  in  law  is  called  a  deadly 
weapon,  without  excuse,  if  death  follows  the  use,  he  com- 
mits thereby  murder^  and  not  manslaughter  merely.  In 
other  words,  the  law  attributes  to  him  the  'malice  afore- 
thought'  which  makes  the  homicide  murder  in  distinction 
from  manslaughter/'    2  Bishop  Crim.  Law,  sees.  709,  71a 

This  proposition  is  laid  down,  it  will  be  seen,  as  the  law, 
''viewed  without  reference  to  the  mental  condition  of  the 
accused." 
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The  same  author,  at  sec.  720,  discusses  "the  act  which 
distinguishes  murder  from  manslaughter,  viewed  with  direct 
reference  to  the  mental  condition  of  the  accused."  Under 
this  sub-title  but  little  is  found  to  our  purpose,  the  author 
observing  that "  the  question  of  the  intent  will  be  specially  con- 
sidered under  our  next  sub-title,"  which  is  (sec.  723),  "The 
act  which  distinguishes  murder  from  manslaughter,  viewed 
in  connection  with  the  conduct  of  the  person  killed."  The 
author  proceeds:  "The  crime  of  murder  requires  the  mind 
to  have  acted  from  deliberation  and  intelligence;  and,  where 
it  is  clouded  by  passion,  the  killing  is  only  manslaughter. 
This  is  the  general  doctrine;  but  the  law  has  provided  rules 
to  determine  when  the  plea  of  want  of  mental  control  may 
be  ejRectual.  The  principal  illustration  of  this  want  is  in 
cases  of  homicide  committed  under  provocation  from  the 
person  killed. 

''The  condition  of  mind  requisite  in  a  case  of  murder 
being  the  matter  into  which  we  are  now  inquiring,  lye  must 
keep  our  attention  constantly  on  this  point  of  observation, 
when  looking  at  the  facts  of  particular  cases.  And  if  the 
killing  is  really  in  cool  blood,  no  provocation,  however  great 
or  sudden,  will  suffice  to  reduce  it  to  manslaughter.  The 
question,  in  short,  presented  by  every  homicide  of  the  kind 
now  contemplated  is,  whether  the  person  who  inflicted  the 
injury  which  resulted  in  death  had  really  the  command  of 
his  passions,  and  acted  from  a  mind  undisturbed;  or  whether 
reason  had  lost  in  part  its  sway;  in  which  latter  case,  the  fur- 
ther inquiry  arises,  whether  the  cause  for  this  loss  of  reason 
is  one  which  the  law  will  allow  as  sufficient  to  reduce  the 
crime  to  the  lower  degree. 

"If  a  man  assaults  another,  the  one  assaulted  may,  as  we 
have  already  seen,  strike  back  in  self-defence;  but,  as  we 
have  seen  also,  he  is  not  on  this  account  entitled  to 
take  the  assailant's  life.  Still,  as  he  had  the  right  to  strike, 
the  principles  already  unfolded  show,  that,  if  the  blow  given 
back  is  too  severe,  or  if  by  any  other  accident  it  produces 
death  unintended,  the  person  inflicting  it  is  guilty  only  of 
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manslaughter,  though  no  passion  in  him  is  excited ;  unless 
he  employs  a  deadly  weapon.     If  the  weapon  is  deadly, 
then,  supposing  the  passion  not  excited,  the  ofience  is  mur- 
der, though  committed  without  any  intent  to  kill.     But  in 
those  circumstances  in  which  the  reason  is  clouded^  if  the 
party  assailed  uses  a  deadly  weapon,  and  kills  his  adversary 
with  it,  his  oflence  is  only  manslaughter.    Yet  even  here, 
where  resistance  is  made  by  a  deadly  weapon,  and  the  weapon 
is  used  in  a  very  cruet  manner,  not  justified  at  all  by  the 
nature  and  danger  of  the  assault,  the  ofience  amounts  to 
murder.  •  *    *    ^^    And  where  two  persons,  upon  a  sudden 
quarrel,  engage  in  mutual  combat,  if  either  one,  in  the  heat 
of  it,  kills  the  other,  though  with  a  deadly  weapon,  his  ofience 
is  ordinarily  only  manslaughter ;  nor  is  it  always  material 
which  of  the  two  made  the  first  assault.    The  same  is  true, 
where  one  makes  resistance  against  an  illegal  arrest;  and,  his 
passions  becoming  excited  by  the  outrage,  he  kills  the  ag- 
gressor  jvith  a  deadly  weapon." 

From  this  and  other  authorities  that  might  be  cited,  it 
seems  to  be  clear  that  where  a  homicide  is  committed  (though 
with  a  deadly  weapon)  in  the  heat  of  passion,  caused  by 
sufficient  provocation  of  the  person  slain;  as  by  an  assauh, 
or  an  assault  and  battery  committed  by  him  upon  the  slayer, 
the  law  does  not  necessarily  imply  malice  from  the  use  of 
the  deadly  weapon ;  nor  is  the  offence  necessarily  murder. 

It  will  be  remembered  that  one  of  the  two  classes  of  man- 
slaughter, provided  for  by  our  statute  consists  in  the  unlaw- 
ful killing,  without  malice,  ''voluntarily,  upon  a  sudden  heat" 

In  the  facts  of  the  case  before  us,  there  are  some  circum- 
stances which  strongly  tend  to  the  conclusion  that  the  crime 
of  the  accused  was  murder,  and  not  manslaughter  merely; 
such  as  the  use  of  a  deadly  weapon  in  a  manner  seemingly 
cruel,  and  not  justified  by  the  nature  or  danger  of  the  sup- 
posed assault  upon  himself  by  the  deceased,  and  the  following 
up  and  inflicting  a  blow  upon  the  deceased,  with  the  knife, 
after  he  had  turned  and  was  retreating. 

But,  on  the  other  hand,  there  are  some  circumstances  that 
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tend  in  some  degree  to  modify  such  conclusion.  He  was 
smarting  under  the  indignities  inflicted  upon  him  by  the 
deceased,  who  had  assaulted  him  and  chased  him,  with  a 
stabIe>forky  from  his  stable,  through  the  public  streets,  until 
he  took  refuge  in  his  place  of  business,  and  some  one  took 
the  fork  from  the  deceased.  The  deceased  had  also  applied 
to  the  accused  degrading  and  humiliating  epithets.  Mere 
words,  it  is  true,  furnish  no  sufficient  justification  for  a  deadly 
assault ;  but  words  added  to  an  assault  may  suffice,  when  the 
assault  would  not  alone,  i  Bishop  Crim.  Law,  sec.  729; 
Regina  v.  Sherwood^  i  Car.  &  K.  556. 

We  are  not  prepared  to  say  that  the  jury  might  not  have 
found,  under  the  evidence,  that  the  deceased,  at  the  time  of 
the  homicide,  was  renewing  his  attack  upon  the  accused; 
and  that  the  accused  was  wrought  up  to  such  sudden  heat 
by  the  renewal  of  the  attack,  and  in  view  of  his  recent  treat- 
ment by  the  deceased,  as  to  reduce  the  crime  to  man- 
slaughter. He  was,  at  least,  entitled  to  have  the  law  stated 
to  the  jury  more  fully  and  correctly  than  was  done  in  respect 
to  this  view  of  the  case.  Had  that  been  done,  the  jury 
would  have  been  better  enabled  to  determine  understand- 
ingly  whether  the  crime  committed  was  murder,  or  only 
manslaughter. 

We  are  also  of  opinion  that  charge  number  twenty,  asked 
by  the  accused,  should  have  been  given.  From  the  want  of 
a  more  thorough  examination  of  the  wounds  inflicted  upon 
the  deceased,  it  must  remain  in  some  degrise  uncertain  which 
one  was  the  mortal  wound,  or  whether  they  were  all  mortal. 
It  may  be  that  the  wounds  in  front  were  mortal,  and  the  one 
in  the  back  not  mortal.  If  the  wound  in  the  back  was  not 
mortal,  the  appellant  should  not  be  convicted  of  murder  for 
inflicting  it;  and  if  those  in  front  were  alone  mortal,  yet  if 
they  were  inflicted  in  self-defence  (which  means,  as  we 
understand  it,  necessary  and  proper  self-defence),  he  should 
not  be  convicted  of  murder  for  inflicting  them.  The  charge 
is  correct,  as  we  think,  in  the  abstract,  and  we  cannot  say 
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that  it  was  so  totally  irrelevant  to  the  case  made  as  to  justify* 
its  refusal. 

The  judgment  is  reversed^  and  the  cause  remanded  for  a 
new  trial;  proper  notice  to  be  given  for  return  of  prisoner. 

5.  Claypoolf  S.  W.  Curtis^  and  5.  F.  Stimpson,  for  appellant. 

y.  C.  Robinson  and  B.  W.  Hanna^  Attorney  General,  for 
the  State. 


EUDALY  V,  EUDALY. 

FftAcncB.— -Z^^tf^t;^  Verdidj^VL  a  joiy  find  on  special  qnesdons  of  £Ewt,  in 
answer  to  interrogatories,  withont  a  general  verdict,  the  finding  is  of  no  force, 
and  it  is  error  for  the  court  to  dismiss  the  case  thereon,. or  render  judgment 
thereon  for  the  defendant. 

« 

APPEAL  from  the  Marion  <)ommon  Pleas. 

Pettit,  J. — ^This  case  was  a  suit  for  divorce,  by  the  appd- 
lant  against  the  appellee. 

The  answer  was  the  general  denial ;  the  case  was  sub- 
mitted to  a  jury  for  trial.  The  appellant  (who  was  plaintiiT 
below)  asked  the  court  to  require  the  jury,  if  they  found  a 
general  verdict,  to  find  specially  upon  particular  questions 
of  fact,  which  were  stated  in  writing.  Some  of  these  particu- 
lar questions  were  given  to  the  jury  by  the  court,  to  which 
they  returned  answers ;  but  they  did  not  find  a  general  ver- 
dict. Upon  the  answers  to  these  questions,  the  court,  over 
the  objection  and  exception  of  the  appellant,  dismissed  the 
complaint  and  rendered  $nal  judgment  for  the  appellee;  and 
this  ruling  is  assigned  for  error.  We  have  no  doubt  this 
was  error.  There  was  no  verdict  or  finding  in  law.  A  jury 
can  only  find  on  special  questions  when  they  find  a  general 
verdict.  If  they  find  on  special  questions  without  a  general 
verdict^  the  court  cannot  give  any  weight  or  force  to  the 
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special  findings.  We  cite,  as  illustrative  of  this  ruling,  The 
Soard  of  ComnCrs  of  Lagrange  Co,  v.  Kromer^  8  Ind.  446; 
Bird  V.  Lanius,  7  Ind.  615 ;  The  Michigan^  etc.,,  R,  R,  Co.  v. 
Bvvens^  1 3  Ind.  ^63 ;  The  Cleveland^  etc.^  R.  R.  Co.  v.  Terry ^ 
8  Ohio  St  570;  2  G.  &  H.  205,  sec.  336.  There  being  no 
legal  verdict  in  the  case  after  it  was  submitted  to  the  jury, 
it  was  error  in  the  court  to  dismiss  the  complsjjlnt. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  and 
the  cause  remanded  for  a  Aew  trial. 

y.  W.  Gordon  and  W.  Patterson^  for  appellant 

A.  G.  Porter^  B.  Harrisott,  and  C.  C  HineSy  for  appellee. 


Reeves  v.  The  State,  ex  rel.  Ellis. 

BASTARDY.— Compromise.— 'i^^sxfjcm  of  Record, — A  compromise  of  a  suit 
for  bastardy  made  out  of  court,  though  in  the  form  of  the  statute,  is  no  de- 
fence to  the  action,  unless  ratified  and  confirmed  in  court  and  entered  of 
record  with  the  consent  of  the  prosecutrix. 

Same. — Evidence, — ^Where  the  prosecutrix  refuses  in  court  to  ratify  such  a  com- 
promise and  have  the  same  entered  of  record,  she  cannot  be  required  to  state 
her  reasons  for  such  refusal. 

Same. — Damages, — Excessive, — ^Unless  the  amount  of  the  judgment  in  such  a 
case  show  an  abuse  of  discretion,  this  court  will  not  interfere  on  the  ground 
that  the  damages  are  excessive. 

APPEAL  from  the  Delaware  Circuit  Court. 

BusKiRK,  J. — ^This  was  a  prosecution  for  bastardy,  com- 
menced before  the  Mayor  of  the  city  of  Muncie,  where  the 
appellant  was  adjudged  to  be  the  father  of  the  bastard  child 
and  was  recognized  to  appear  and  answer  in  the  circuit  court. 

In  the  circuit  court,  the  appellant  filed  the  following  an- 
swer; namely :  "  The  defendant,  for  answer  to  the  complaint 
in  the  above  entitled  cause,  says  that  on  the  6th  day  of 
June,  1868,  the  said  Ellis  and  defendant,  by  their  written 
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agreement,  the  same  being  filed  herewidi  and  made  a  part 
of  this  answer,  as  follows : 

"'State  of  Indiana,  Delaware  Countt. 

'"The  State,  ex  reL  Lizzie  Ellis,  v.  Elijah  J.  Reeves. — 
Whereas  I,  Lizzie  Ellis,  am  now  pregnant,  and  the  chOd, 
when  bom,  will  be  a  bastard,  and  I  have  conmienced  an 
action  for  bastjirdy  against  the  said  Elijah  J.  Reeves,  charg- 
ing him  with  being  the  father  of  said  child. 

" '  Now,  in  consideration  of  the  sum  of  one  hundred  and 
seventy-five  dollars,  to  me  paid  by  the  said  Reeves,  I  hereby 
admit  that  full  and  entire  satbfaction  has  been  made  to  me 
for  the  maintenance  of  the  said  child,  of  which  I  am  now 
pregnant,  by  the  said  Reeves,  and  for  all  other  claims  that  I 
may  have  against  him  as  expenses  of  lying  in,  doctor  bills, 
etc.;  and  I  hereby  dismiss  the  above  entitled  cause  against 
the  said  Reeves,  and  agree  that  my  admission  shall  be  made  a 
matter  of  record  in  the  court  of  common  pleas  or  the  cir- 
cuit court  of  said  county,  at  the  next  term  of  either  of  saSA 
courts,  that  full  satis&ction  has  been  made  to  me  hy  the 
said  Reeves  as  above  stated. 

'''And  I  further  agree,  in  consideration  of  the  sum  of 
twenty-five  dollars,  to  me  paid  by  the  said  Reeves,  to  release 
and  relinquish  any  and  all  claim  or  claims  that  I  have  against 
him  by  reason  of  any  breach  of  marriage  contract,  seduction, 
or  for  any  real  or  supposed  cause  whatever,  and  I  herd)y 
dismiss  any  and  all  actions  that  may  have  been  coninienced 
against  him  for  anything  embraced  in  this  clause  of  this 
agreement. 

'' '  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  6th  day  of  June,  1868. 

(Gov.  Stamp.)  Lizzie  Ellis,  [seal.] 

"  'Attest:  W.  BuoTHEtfTON.' 

"  It  is  agreed  and  admitted  by  plaintiff  that  full  satisfac- 
tion had  been  made  by  defendant  to  her  for  the  maintenance 
and  support  of  the  bastard  child  mentioned  in  the  .said 
agreement  He  therefore  asks  said  court  to  dismiss  said 
cause  upon  the  terms  mentioned  in  said  agreement^  and  that 
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her  admission  be  made  a  matter  of  record,  as  therein  agreed 
upon.  And  for  further  answer  says  that  he  denies  each  and 
every  allegation  therein  contained. 

''  March  &  Brotherton, 
''Attorneys  for  defendant" 
The  appellee  moved  to  reject  the  -first  paragraph  of  the 
above  answer.    The  motion  was  overruled.    'The  appellee 
then  demurred  to  the  said  paragraph  of  the  answer.    The 
demurrer  was  sustained,  and  the  appellant  excepted. 

The  appellant  afterward  filed  a  written  motion  to  dismiss 
the  action,  for  the  reason  that  the  cause  had  been  compro- 
mised. The  motion  was  based  upon  the  agreement  above  set 
out.  The  motion  was  overruled,  and  an  exception  was  taken. 
The  cause  was,  by  the  agreement  of  the  parties,  submitted 
to  the  court  for  trial,  and  resulted  in  a  finding  for  the  plain- 
tiff. The  court  overruled  a  motion  for  a  new  trial,  and 
rendered  final  judgment  on  the  finding. 

The  appellant  has  assigned  for  error  in  this  court,  first, 
the  sustaining  of  the  demurrer  to  the  first  paragraph  of  the 
answer ;  second,  the  overruling  of  the  motion  to  dismiss  the 
action ;  third,  the  overruling  of  the  motion  for  a  n^w  trial. 
The  first  question  presented  for  our  decision  is,  did  the 
court  err  in  sustaining  the  demurrer  to  the  first  paiagraph  of 
the  answer? 

The  prosecution  for  bastardy  is  regulated  solely  and  exclu- 
sively by  the  statute.  It  is  the  creature  of  the  statute,  and 
without  it  would  have  no  existence.  The  action  being  crea- 
ted by  the  statute,  and  the  mode  of  proceeding  and  remedy 
being  prescribed  by  the  statute,  we  must  look  to  our  statute 
for  a  solution  of  the  question  of  whether  the  matters  set  up 
in  the  first  paragraph  of  the  answer  constituted  a  valid 
defence  to  the  action. 

The  prosecution  is  in  the  name  of  the  State,  on  the  rela- 
tion o(  the  injured  party.  The  mother  is  made  a  competent 
witness  by  the  statute,  but  she  has  no  interest  in  the  judg- 
ment recovered.  The  judgment  is  to  be  applied  to  the  sup- 
port and  education  of  the  child.    The  court  may  order  the 
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money  to  be  paid  to  the  mother;  or,  if  she  be  dead  or  an 
improper  person,  may  appoint  some  other  person  to  receive 
and  expend  the  money  in  the  maintenance  and  education  of  the 
child.    The  death  of  neither  father  or  mother  defeats  the 
action.    If  the  mother  dies,  the  action  is  prosecuted  in  the 
name  of  the  child,  by  a  guardian  to  be  appointed  by  the 
court.    If  the  father  dies,  the  action  does  not  abate,  but  may 
be  prosecuted  against  his  personal  representatives.    Even 
the  death  of  the  child  before  judgment  will  not  bar  or  abate 
the  action,  but  affects  the  amount  of  the  judgment    If  the 
child  dies  after  judgment,  but  before  the  expiration  of  the 
time  limited  for  the  last  payment  on  the  judgment,  the  court 
may  make  a  reduction  in  the  judgment. 

This  proceeding  does  not  interfere  with  the  right  of  the 
mother  to  maintain  an  action  for  her  seduction,  or  of  her 
father,  and  in  case  of  his  death,  her  mother,  to  institute  an 
action  for  the  seduction  of  the  daughter. 

The  only  power  that  is  given  to  ,the  mother  of  a  bastard 
child  over  an  action  for  bastardy,  after  it  is  commenced,  ')^ 
conferred  by  the  seventeenth  section  of  the  act  in  reference 
to  bastardy.  In  all  other  respects  she  is  simply  a  witness. 
Said  section  reads  as  follows: 

"The  prosecuting  witness  may  at  any  time  before  final 
judgnlent,  dismiss  such  suit,  if  she  shall  enter  of  record  an 
admission  that  provision  for  the  maintenance  of  the  child  has 
been  made  to  her  satisfaction;  such  entry  shall  be  a  bar  to 
all  other  prosecutions  for  the  same  cause  and  purpos^/' 

The  question  involved  in  this  case  was  referred  to,  but  was 
not  decided  by  this  court,  in  the  case  of  Tlu  State  v. 
Wilson,  1 6  Ind.  134,  where  the  court  say:  "Passing  over 
the  question,  on  which  we  express  no  opinion,  whether  a 
binding  contract  could  be  made  out  of  court,  without  its 
confirmation  in  court  by  the  prosecutrix,  especially  if  she  iS 
an  infant;  we  are  of  opinion  that  to  have  entitled  the  sup- 
posed defence,  in  this  case,  to  the  consideration  of  the  coMtU 
it  should  have  been  pleaded  as  such." 

But  in  Pickler  v.  7^  State,  18  Ind  266,  the  precise  ques- 
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tion  arose,  and  was  decided  by  this  court.    The  court  say : 

"As  we  understand  the  statute,  the  court  cannot  order  the 
entry  of  admission  to  be  made  on  the  record,  unless  at  the 
instance  of  the  prosecutrix  herself;  and  until  such  entry  is 
made,  the  suit  cannot  be  dismissed.  This  construction  is,  it 
seems  to  us,  correct;  and  being  so,  it  settles  the  question; 
because,  in  this  case,  she  not  only  made  no  motion  for  leave 
to  make  such  en^,  but  disaffirmed  all  contracts  between  her 
and  the  defendant,  relative  to  the  support  of  the  child.  The 
statute  evidently  requires  the  admission  of  the  prosecutrix, 
'that  provision  for  the  maintenance  of  the  child  has  been 
made  to  her  satis&ction,'  to  be  confirmed  and  acted  upon 
by  her  in  court,  though  such  admission  may  have  been 
made  and  reduced  to  writing  out  of  court." 

But  it  is  insisted  that  the  above  case  is  not  an  authority  in 
this  case,  for  the  reason  that  in  that  case  the  prosecutrix  was 
a  minor.  This  position  is  wholly  untenable.  The  court,  in 
that  case,  in  the  first  instance,  discuss  the  question  of  whether 
an  infant  could  execute  the  instrument  therein  relied  on,  and 
precede  the  portion  above  quoted  by  the  remark,  "  But  there 
is  another  ground  upon  which  the  ruling  of  the  court  may 
be  sustained."  This  remark  shows  that  the  court  was  dis- 
cussing and  deciding  the  main  question  without  reference  to 
the  infancy  of  the  prosecutrix. 

This  court,  in  The  State  v.  Wilson,  21  Ind.  273,  adheres 
to  the  ruling  in  Pickler  v.  Tlie  State,  supra.  The  court 
say:  "The  answer,  then,  is  defective,  because  it  fails  to 
aver  that  the  instrument,  which  it  recites,  was,  by  the 
consent  of  the  relatrix,  entered  upon  the  record.  It  is  not 
enough  to  allege,  merely,  that  she  filed  her  admission  in 
court." 

Again,  the  court  say :  "  Here  there  is  no  averment  that  she 
confirmed  and  acted  upon  the  alleged  admission ;  but  if  the 
facts,  alleged  in  the  reply,  be  true,  and  the  demurrer  con- 
cedes them  to  be  so,  she  disaffirmed  it." 

This  court,  in  Gamers.  Cooky  30  Ind.  331,  held,  that  a  com- 
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promise  that  was  not  coasummated  by  the  necessary  pro- 
ceeding in  court  to  make  it  obligatory  constituted  no  defence. 

"This  court,  in  Carter  v.  The  State^  32  Ind.  404,  again 
held  that  the  admission  must  be  entered  of  record.    It  seems 
to  us  that  this   question  should  be   regarded  as  settled 
and  "put  at  rest.**    We  entirely  approve  of  the  above  de- 
cisions.   We  think  they  contain  the  true  construction  of 
the  statute.    We  are  also  of  the  opinion  {hat  the  require- 
ment that  a  compromise  made  out  of  court  should  be  cos- 
firmed  and  ratified  in  courts  is  founded  in  wisdom.   The 
manifest  object  of  the  statute  was  to  prevent  imposition  and 
fraud.    The  mother  of  a  bastard  child  is  not  generally  capa- 
ble of  making  a  fair  compromise.    She  is  bowed  down  with 
shame  and  disgrace,  is  avoided  by  society,  and  frequently 
deserted  by  her  own  fiimily.     In  this  forlorn  and  pitiable 
condition,  she  is  willing  to  accede  to  any  terms  that  may  be 
proposed  to  her  by  the  man  who  has  wronged  and  ruined 
her.    Take  the  case  under  consideration  as  an  illustration. 
The  prosecutrix  agreed  to  dismiss  the  action  for  bastardy  for 
one  hundred  and  seventy-five  dollars,  and  actually  agreed  to 
dismiss  her  own  right  of  action  for  seduction  and  a  breach 
of  a  marriage  contract  for  the  miserable  pittance  of  twenty- 
five  dollars.    This  case  demonstrates  the  wisdom  of  the 
legislature  in  requiring  that  agreements  made  out  of  court 
should  be  ratified  and  confirmed  in  court,  where  the  rights 
of  the  unfortunate  mother  could  be  guarded  and  protected 
We  do  not  desire  to  be  understood  as  expressing  the  opinion 
that  the  mother  of  a  bastard  child  may  not  make  a  valid 
compromise  for  her  own  seduction. 

The  agreement  relied  upon  in  this  case  is  not  in  conformity 
with  the  statute ;  but  as  it  would  have  constituted  no  defence 
if  it  had  been,  it  is  not  necessary  for  us  to  determine  any- 
thing in  reference  thereto.  The  learned  counsel  iot  t^^ 
appellant  have  pressed  upon  our  consideration  decisions  in 
England,  in  Vermont,  and  other  States.  Such  decisions 
were  based  upon  statutes  in  several  respects  different  from 
ours.     If  the  construction  of  our  statute  was  for  the  first 
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time  called  in  queistion^  such  decisions  might  aid  us  in  placing 
a  correct  construction  thereon.  But  there  is  a  long  and  un- 
broken line  of  decisions  in  this  court,  all  placing  the  same 
construction  on  section  seventeen.  We  think  the  construc- 
tion is  correct,  and  adhere  to  the  former  rulings  on  this 
question. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  answer. 

This  conclusion  renders  it  unnecessary  for  us  to  examine 
the  second  assigned  error. 

The  last  question  is,  did  the  court  err  in  overruling  the 
motion  for  a  new  trial  ?  It  is  maintained  that  the  court  erred, 
for  two  reasons : 

First,  that  the  court  erred  in  not  requiring  the  prosecuting 
witness  to  state  her  reasons  for  not  entering  of  record  her 
agreement  to  dismiss.  We  are  of  the  opinion  that  there  was 
no  error  in  this.  The  law  did  not  require  her  to  do  it.  She 
had  the  option  either  to  do  it  or  not  to  do  it,  as  seemed  to 
her  best  at  the  time.  We  presume  that  jf  she  had  been  re- 
quired to  answer,  she  would  have  said  that  she  had  become 
satisfied  that  she  had  made  a  very  unfortunate  agreement, 
and  that  she  did  not  intend  to  carry  it  out,  unless  required 
by  the  law. 

The  second  reason  is,  that  the  judgment  is  excessive. 
The  judgment  was  for  five  hundred  and  twenty-five  dollars 
to  be  paid  in  instalments.  But  it  was  ordered  by  th&  court 
that  the  first  two  instalments  herein  may  be  paid  by  the 
paying  of  two  several  notes  as  they  severally  become  due, 
calling  for  fifty  dollars  each,  and  given  by  said  defendant 
Reeves  to  the  said  relatrix  Ellis. 

It  was  said  by  this  court  in  Marlett  v.  Wilson's  E^fr^  30 
Ind.  240,  in  speaking  of  the  liability  of  the  putative  father  of  a 
bastard  child,  that  ''his  liability  wotdd  only  be  for  such  judg- 
ment as  might  be  rendered  in  a  prosecution  for  bastardy 
under  the  statute,  and  if  no  such  judgment  was  obtained 
there  would  be  no  liability  whatever  upon  him.  The  nat- 
ural obligation  of  the  father  to  maintain  his  bastard  offspring 
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cannpt  be  enforced  as  in  the  case  of  a  legitimate  child.  The 
question  of  paternity  must  be  settled  by  proceedings  for 
that  purpose,  and  such  proceedings  determine  the  whole  ex- 
tent and  fix  the  limits  of  his  legal  obligation." 

It  was  held  by  this  court,  in  Medler  v.  TTie  State,  26  Ind 
171,  that  ''where  the  amount  of  the  judgment  is  not  such  as 
to  show  an  abuse  of  discretion,  this  court  ought  not  to  in- 
terfere in  such  cases  upon  that  ground." 

We  are  clearly  of  the  opinion  that  there  was  no  abuse  of 
the  discretion  of  the  court,  in  rendering  judgment  in  this  case. 

It  is  also  claimed  by  the  appellant  that  there  was  a  mis- 
trial, for  the  reason  that  there  was  no  reply  filed  to  the  third 
paragraph  of  the  answer.  The  appellant,  by  going  to  trial  with- 
out insisting  upon  a  reply,  waived  all  objection  thereto,  and 
he  cannot  be  heard  to  complain  in  this  court  Train  v. 
Gridley,  36  Ind.  241. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent 
damages. 

JV.  March  and  W.  Brothertan,  for  appellant 

Z  y.  Sample^  for  appellee. 
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Company  v.  Heaton. 

CoBiMON  Ca&sier. — Negligence* — LiabiHty,^^K  common  earner  camiot,  bgr 
contract,  relieve  himself  from  liability  for  the  loss  of  goods  deliyered  to  him 
for  transportation,  which  has  been  occasioned  by  his  own  n^ligence,  or  that 
of  his  agents  or  servants,  or  where  snch  neglig^ce  has,  in  any  d^ree,  con- 
tributed to  such  loss.  A  common  carrier  can  no  more  stipulate  for  a  slight 
degree  of  negligence  than  he  can  for  gross  negligence. 

APPEAL  from  the  St  Joseph  Common  Pleas. 
WoRDEN,  C.  J. — ^Thls  was  an  action  by  Heaton,  the  appel- 
lee, against  the  railroad  company,  to  recover  the  value  of 
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certain  wheat  delivered  by  him  to  the  company,  to  be  trans-  » 
ported  by  the  latter  as  a  common  carrier  over  her  railroad  >lC 
front  Bristol,  the  point  of  shipment,  to  Toledo,  in  the  State 
of  Ohio.  The  wheat,  while  thus  in  the  possession  of  the 
company,  and  stored  in  one  of  her  warehouses,  and  before 
being  transported,  was  destroyed  by  fire.  Judgment  for 
plaintiff  on  the  verdict  of  a  jury. 

.The  case  comes  before  us  on  a  bill  of  exceptions,  show- 
ing the  following  facts:   ^'It  was  proven,  or  admitted,  that 
the  defendant  is  a  common  carrier,  as  stated  in  the  com- 
plaint, and  that  the  plaintiff  delivered  to  the  defendant,  at 
its  station  in  Bristol,  Indiana,  927!^  bushels  of  wheat,  of 
the  value  of  two  dollars  and  three  cents  per  bushel,  to  be 
transported  to  Toledo,  in  the  State  of  Ohio,  and  that  on 
the   1 2th  day  of  September,  1867,  the  same  was,  together 
with  the  warehouse,  consumed  by  fire.    At  the  proper  time, 
the  defendant  gave  evidence  proper  to  be  submitted  to  the 
jury  tending  to  prove  the  following  facts,  to  wit:  That  said 
wheat  was  received  by  the  defendant  at  said  warehouse  for 
such  shipment  under  a  special  contract  contained  in  the  bill 
of  lading,  a  copy  of  which  is  set  forth  in  the  complaint  and 
in  the  third  paragraph  of  the  answer,  and  which  contains, 
among  other  things,  the  following  clause,  to  wit:   'This 
company  shall  not  be  held  liable  for  any  delay  in  the  trans- 
portation or  delivery  of  said  grain,  or  for  any  injury  from  ! 
heat  or  dampness,  or  for  any  deterioration  in  quality,  or  loss  I  • 
by  fire,  or  accident,  or  shrinkage,  while  in  possession  of/  : 
the  company ;'  and  that  the  defendant  used  care  and  diligence 
in  guarding  said  wheat  from  damage  or  loss  by  fire.    And 
evidence  was  also  given  by  the  plaintiff  tending  to  prove  | 
want  of  care  and  diligence  on  the  part  of  the  defendant  in  I 
guarding  said  wheat  against  loss  by  fire,  but  the  case  was  so^ 
left  by  the  evidence  that  the  extent  or  degree  of  such  care,  * 
or  the  want  of  it,  was  a  question  for  the  consideration  of 
the  jury."    And  thereupon  the  defendant  asked  the  follow- 
ing instructions,  which  were  refused: 
Vol.  XXXVIL— 29 
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"First,  if  the  jury  find,  from  the  evidence,  that  the  wheat 
in  controversy  was  received  by  the  defendant  for  shipment 
only  under  the  terms  and  conditions  mentioned  in  the  re- 
ceipts or  bills  of  lading  set  forth  in  the  complaint  and  in  the 
answer,  and  which  has  been  given  in  evidence,  then  the  de- 
fendant is  to  be  held  liable  in  regard  to  the  wheat  only  to 
the  same  extent  as  a  private  carrier  for  hire  would  be,  and 
not  as  a  common  carrier ;  that  is  to  say,  in  such  case,  the 
defendant  was  bound  only  to  use  such  diligence  in  guarding 
the  wheat  against  danger  of  loss  by  fire  as  any  prudent  man 
commonly  uses  to  save  his  own .  goods  from  loss  by  fire.  It 
(the  defendant)  was  required  to  use  in  regard  to  the  same 
only  ordinary  diligence,  and  the  defendant  can  be  held  liable 
only  for  the  want  of  that  degree  of  care,  and  not  for  the  ex- 
traordinary care  required  of  common  carriers. 

''Second,  if  the  jury  find  from  the  evidence  that  the  wheat 
in  controversy  Was  received  by  the  defendant  for  shipment 
only  under  the  conditions  mentioned  in  said  receipt,  and 
that  such  conditions  were  at  the  time  understood  and  as- 
sented to  by  the  plaintiff,  then  the  defendant,  as  to  guardii^ 
the  wheat  against  loss  by  fire,  was  not  bound  to  use  extreme 
care  or  diligence,  such  as  is  ordinarily  required  of  common 
carriers,  but  was  bound  to  use  only  that  degree  of  care  and 
diligence  in  that  respect  which  ordinarily  prudent  men  com- 
monly exercise  in  regard  to  their  own  affairs  of  similar  char- 
acter, and  is  liable  only  for  the  want  of  that  degree  of  care." 

The  court  gave  the  following  charge : 

"This  is  an  action  brought  against  the  Michigan  Southern 
and  Northern  Indiana  Railroad  Company  as  a  common  carrier, 
for  the  value  of  a  quantity  of  wheat  delivered  to  them  to  be 
carried  from  Bristol  to  Toledo.     The  wheat  was  stored  in  i 
the  warehouse  of  the  company  for  transportation,  but  before  i 
it  was  moved  forward,  the  building  with  its  contents  was   * 
destroyed  by  fire.    The  railroad  company  as  a  common  car- 
rier are  regarded  by  the  law  as  insurers  of  the  property  in- 
trusted to  them,  and  are  legally  responsible  for  acts  against 
which  they  could  not  provide  from  whatever  cause  arising. 
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the  acts  of  God  and  the  public  enemy  only  excepted.  The 
loss  or  damage  to  property  in  their  possession  to  be  carried, 
is,  of  itself^  sufficient  proof  of  negligence — ^the  rule  of  law 
being,  that  eveiything  is  negligence  which  the  law  does  not 
excuse — ^so  that  in  all  cases  but  those  just  mentioned  as  ex- 
cepted, their  faultlessness  is  no  discharge.  This  responsi- 
bility of  a  common  carrier  may,  however,  be  limited  by  con- 
tract. In  this  case,  it  is  stipulated  between  the  parties  that 
the  defendant  is  not  to  be  responsible,  among  other  things, 
for  any  loss  by  fire:  but  this  general  provision  in  the  con-i 
tract  does  not  relieve  the  defendant  from  their  responsibility! 
as  a  common  carrier,  if  the  loss  by  fire  was  caused  by  neg-| 
ligence  or  want  of  care  on  their  part.  So  that  if  the  jury 
find,  from  the  evidence  before  them,  that  the  property  men- 
tioned in  the  complaint  was  lost  or  destroyed  by  the  want 
of  care  or  negligence  of  the  defendant,  they  will  find  for  the 
plaintifi)  the  value  of  the  property  lost  or  destroyed.  But 
if  the  property,  while  in  the  warehouse,  was  not  destroyed 
in  consequence  of  their  want  of  care  or  negligence,  you  will 
find  for  the  defendant." 

The  following  second  charge,  on  this  point,  was  given  at 
the  request  of  the  plaintifT: 

'*  2.  Notwithstanding  the  limitation  of  the  company's  lia- 
bility for  loss  by  fire  contained  in  the  receipt  given,  still  the 
company  is  liable  for  a  loss  by  fire  if  there  was  carelessness 
or  negligence  of  the  company  or  its  employees  in  connection 
with  the  fire  and  contributing  to  the  loss." 

The  appellant  duly  excepted  to  the  rulings  of  the  court  in 
charging  and  in  refusing  to  charge  as  asked. 

The  question  is  pres^ted  by  the  record,  arising  out  of 
the  charges  given  and  those  refused,  whether  a  common  car- 
rier is  exempted,  by  such  special  contract,  from  liability  for 
the  loss  of  goods  by  fire,  where  the  loss  has  been  occasioned 
by  any  degree  of  negligence  on  the  part  of  the  carrier  which 
has  contributed  to  the  loss. 

The  counsel  for  the  appellant  do  not  claim  that  the  car- 
rier would  be  exempt  from  liability  for  a  loss  by  fire  occur- 
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ring  from  the  gross  carelessness,  or  want  of  ordinary  cane, 
on  the  part  of  the  carrier  or  hb  agents  or  servants;  but  the)- 
claim  that  the  carrier,  under  such  a  contract,  is  only  bound  to 
use  such  degree  of  care  in  guarding  the  property  against 
loss  by  fire  as  ordinarily  prudent  men  would  use  under  sim- 
ilar circumstances;  in  other  words,  such  care  as  the  law  re- 
quires of  an  ordinary  bailee,  or  private  carrier  for  hire. 

The  appellee,  on  the  other  hand,  claims  that  the  cania, 
under  such  contract,  is  liable  for  the  loss  of  the  goods  by  fire, 
where  the  loss  has  occurred  through  any  degree  of  negl^ce 
on  the  part  of  the  carrier,  his  agents  or  servants,  which  has 
contributed  to  the  loss.  We  think  it  must  be  regarded  as 
settled  by  the  numerous  authorities  on  the  subject  tiiat  a 
common  carrier  may,  by  special  contract,  relieve  himself  to 
some  extent  from  the  strict  liability  which  the  law  imposes 
upon  him  as  such  common  carrier.  York  Company  v.  Cetfi^ 
Railroad^  3  Wal.  107.  But  while  this  is  the  case,  we  are  of 
opinion  that  a  common  carrier  cannot,  by  contract,  relieve 
himself  from  .liability  for  the  loss  of  goods  delivered  to  lia 
for  transportation,  which  loss  has  been  occasioned  by  to 
own  negligence  or  that  of  his  agents  or  servants,  or  wtee 
such  negligence  has  in  any  degree  contributed  to  the  te 
And  it  mattery  not  what  degree  of  negligence  has  thus  oc- 
casioned or  contributed  to  the  loss.  A  carrier  can  no  more 
stipulate  for  a  slight  degree  of  negligence  than  he  can  for 
gross  negligence.  A  common  carrier,  and  especially  one 
exercising  and  enjoying  corporate  franchises,  granted,  as  is 
supposed  for  a  public  purpose  and  for  the  public  benefit, 
cannot,  in  our  opinion,  be  permitted  to  so  far  disregard  the 
duty  which  he  or  it  owes  to  the  public,  as  to  stipulate  for 
any  degree  of  negligence  in  the  discharge  of  duty  as  sucn 
common  carrier.  It  is  not  simply  a  question  between  tne 
carrier  and  the  single  individual  with  whom  the  con\x^^ 
made.  It  is  a  question  of  public  interest  on  the  one  han^ 
and  public  duty  on  the  other.  If  such  contract  can 
made  and  is  to  be  held  valid  in  one  instance,  it  f^^^^i?! 
if  made  in  all  cases,  it  must  be  held  valid  in  all  cases. 
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carrier  may  thus  force  these  terms  upon  the  shipper,  who 
must  either  accept  them,  or  forego  the  transportation  of  his 
goods  by  means  of  the  common  carrier,  or  resort  to  his  ac- 
tion against  the  carrier  for  refusing  to  transport  his  goods 
without  such  stipulations,  which  practically  would  be  an  in- 
adequate remedy,  rather  than  resort  to  which,  the  shipper 
would  generally  submit  to  the  carrier's  terms.  The  common 
carrier  may  thus  divest  himself  of  that  character,  and  force 
the  public,  through  its  necessities,  to  intrust  the  transporta- 
tion of  goods  to  carriers  irresponsible  for  negligence. 

The  case  of  N.  y.  Steam  Nav.  Co.  v.  Merchant^  Bank^  6 
How.  U.  S.  344,  is  relied  upon  by  the  appellant  as  establishing 
that  under  such  contract  the  appellant  would  only  be  liable 
for  gross  neglect,  or  want  of  ordinary  care.  We  do  not 
think  it  clear  that  the  case  establishes  the  position  assumed. 
William  F.  Hamden  had  shipped  on  the  steamboat  Lexing- 
ton, to  be  transported  from  New  York  to  Stonington,  in 
Connecticut,  a  quantity  of  coin.  On  the  way,  a  fire  broke 
out,  which  destroyed  the  boat,  and  the  money  was  lost.  The 
court  state  the  agreement  under  which  the  coin  was  to  be 
transported,  as  follows:  "The  special  agreement,  in  this 
case,  under  which  the  goods  were  shipped,  provided  that  they 
should  be  conveyed  at  the  risk  of  Hamden;  and  that  the 
respondents  were  not  to  be  accountable  to  him  or  to  his  em- 
ployers, in  any  event,  for  loss  or  damage.*' 

The  court  say:  "If  it  is  competent  at  all  for  the  car- 
rier to  stipulate  for  the  gross  negligence  of  himself,  and  his 
servants  or  agents,  in  .the  transportation  of  the  goods,  it 
should  be  required  to  be  done,  at  least,  in  terms  that  would 
leave  no  doubt  as  to  the  meaning  of  the  parties."  Why  was 
the  court  speaking  of  gross  negligence?  Simply  because  it 
was  a  case  of  gross  negligence  with  which  it  had  to  deal. 
There  was  no  question  whether  a  less  degree  would  have 
been  sufficient  to  render  the  respondents  liable.  The  court 
was  speaking  of  the  case  as  it  existed,  and  as  one  of  gross 
negligence.  This  is  clearly  shown  by  what  is  said,  on  page 
385,  on  the  subject     It  is  there  said:    "  We  think  there  was 
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great  want  of  care,  and  which  amounted  to  gross  negligence,  on 
the  part  of  the  respondents,  in  the*stowage  of  the  cotton,"  etc. 

The  following  paragraph^  on  the  same  page,  would  seem 
to  indicate  that  if  there  was  any  fault  on  the  part  of  the 
respondents,  they  would  be  liable : 

"  It  is,  indeed,  difficult,  on  studying  the  facts,  to  resist  the 
conclusion,  that,  if  there  had  been  no  fault  on  board  in  the 
particulars  mentioned,  and  the  emergency  had  been  met  by 
the  officers  and  crew  with  ordinary  firmness  and  deliberation^ 
the  terrible  calamity  that  befell  the  vessel  and  nearly  all  on  board 
would  have  been  arrested.    We  are  of  opinion,  therefore, 
that  the  respondents  are  liable  for  the  loss  of  the  spede, 
notwithstanding  the  special  agreement  under  which  it  was 
shipped/' 

The  same  court,  in  the  case  of  The  Steamboat  New  World 
V.  King,  1 6  How.  U.  S.  469,  seemed  inclined,  for  some 
purposes,  at  least,  to  repudiate  all  distinctions  in  the  degrees 
of  negligence,  as  ordinarily  classified.  Mr.  Justice  Curtis,  in 
delivering  the  opinion  of  the  court,  remarks:  "The  theor)" 
that  there  are  three  degrees  of  negligence,  described  by  the 
terms  slight,  ordinary,  and  gross,  has  been  introduced  into 
the  common  law  from  some  of  tlie  commentators  on  the 
Roman  law.  It  may  be  doubted  if  these  teiins  can  be  user 
fully  applied  in  practice.  Their  meaning  is  not  fixed,  or 
capable  of  being  so.  One  degree,  thus  described,  not  only 
may  be  confounded  with  another,  but  it  is  quite  impracticable 
exactly  to  distinguish  them.  Their  signification  necessarily 
varies  according  to  circumstances,  to  whose  influence  the 
courts  have  been  forced  to  yield,  until  there  are  so  many  real 
exceptions  that  the  rules  themselves  can  scarcely  be  said  to 
have  a  general  operation.  *  *  Xf  the  law  furnishes  no 
definition  of  the  terms  gross  negligence,  or  ordinary  negli- 
gence, which  can  be  applied  in  practice,  but  leaves  it  to  the 
jury  to  determine,  in  each  case,  what  tlie  duty  was,  and  what 
omissions  amount  to  a  breach  of  it,  it  would  seem  that  im- 
perfect and  confessedly  unsuccessful  attempts  to  define  that 
duty  had  better  be  abandoned." 
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We,  however,  do  not  wish  to  be  understood  as  deciding 
that  in  no  case  does  the  distinction  in  the  degrees  of  negli- 
gence exist. 

The  case  of  Graham  v.  Davis,  4  Ohio  St.  362,  very  fully 
sustains  the  view  which  we  take  of  the  question  before  us. 
We  quote  the  following  paragraph  from  the  opinion  of  the 
court  in  that  case,  delivered  by  Judge  Ranney: 

"The  whole  may  be  summed  up  in  this:  the  carrier,  by 
agreement  with  the  owner,  may  exonerate  himself  from  re- 
sponsibility for  losses,  arising  from  causes  over  which  he  has 
no  control,  and  to  which  his  own  &ult  or  negligence  has  in 
no  way  contributed.  But  in  doing  so,  he  does  not  cease  to 
be  a  cpmmon  carrier,  nor  in  any  manner  change  his  relation  to 
the  public  as  such ;  and  he  can  only  excuse  himself  for  a  failure 
to  deliver  the  goods  entrusted  to  him  by  showing  that,  without 
his  fault,  he  has  been  prevented  by  some  one  of  the  causes 
recognized  by  law,  or  specifically  provided  for  in  the  con- 
tract. This  case  requires  very  little  to  be  added,  as  to  the 
degree  of  care  exacted  of  the  common  carrier.  We  have 
already  said,  that  he  is  not  at  liberty  to  stipulate  for  any  de- 
gree of  negligence,  and  that  a  loss  from  negligence  cannot 
be  within  the  stipulated  exceptions  to  his  liability." 

The  case  of  Steinwegv.  The  Erie  Railway,  43  N.  Y.  123, 
is  also  directly  in  point.  There  the  bill  of  lading  released 
the  carrier  from  liability  for  damage  or  loss  by  fire  or  explo- 
sion of  any  kind.  It  was  held  that  the  carrier  was  not 
released  from  liability  for  damage  by  those  means,  resulting 
from  his  own  negligence.  And  it  was  held  that  the  carrier, 
a  corporation,  "  was  liable,  if  there  was  negligence  on  its 
part,  without  regard  to  any  supposed  distinctions  or  degrees 
of  negligence." 

This  is  the  doctrine  of  the  Supreme  Court  of  the  United 
States,  also,  as  is  to  be  inferred  from  what  is  said  in  the  case 
in  3  Wal.  above  cited.  There  Mr.  Justice  Field,  in  delivering 
the  opinion  of  the  court,  after  having  made  a  very  clear 
statement  of  the  duties  and  responsibilities  resting  upon 
common  carriers,  proceeds  as  follows:    "The  owner  of 


4S6  SUPREME  COURT  OF  INDIANA, 

The  Michigan  Soathem  and  Noitheni  Indiana  Railroad  Company  v.  Heatoi 

■ —  '  —   • ' 

goods  may  rely  upon  this  responsibility  imposed  by  the  com- 
mon law,  which  can  only  be  restricted  and  qualified  when  he 
expressly  stipulates  for  the  restriction  and  qualification.  But 
when  such  stipulation  is  made,  and  it  does  not  cover  losses 
from  negligence  or  misconduct,  we  can   perceive  no  just 
reason  for  refusing  its  recognition  and  enforcement"   Had 
it  been  the  intention  of  the  court  to  discriminate  between 
different  degrees  of  negligence,  and  to  hold  that  some  could 
and  some  could  not  be  contracted  for  by  the  carrier,  they 
would  not  have  used  the  general  term  negligence,  which  in- 
cludes all  classes,  whether  slight  or  gross,  as  expressive  of  \yhat 
could  not  be  contracted  for. 

There  may  be,  and  probably  are,  some  cases,  as  well  as 
some  dicta,  in  the  books,  at  variance  with  the  doctrine  on 
which  we  stand  in  this  case ;  but  we  are  satisfied  that  li  is 
in  accordance  with  principle,  and  is  supported  by  very 
respectable,  if  not  the  great  weight  of  authority. 

Effect  can  be  given  to  the  clause  in  the  bill  of  lading  stip- 
ulating that  the  company  shall  not  be  liable  for  any  loss  )yi 
fire  or  accident.  By  the  law,  independently  of  any  contract 
providing  otherwise,  the  carrier  is  chargeable  for  all  losses 
except  such  as  may  be  occasioned  by  the  act  of  God  or  the 
public  enemy.  He  insures  against  all  accidents  which  result 
from  human  agency,  although  occurring  without  any  faoltor 
neglect  on  his  part.  Had  the  wheat  been  lost  by  fire,  wth- 
out  any  negligence  on  the  part  of  the  company,  the  clause 
in  the  bill  of  lading  would,  doubtless,  have  exempted  the 
company  from  the  liability  therefor,  which  the  law  would 
otherwise  have  imposed. 

We  are  of  opinion  that  the  court  committed  no  error, 
either  in  giving  or  withholding  charges,  and  that  the  case 
went  to  the  jury  on  the  correct  theory  of  the  law. 

The  judgment  below  is  aflfirmed,  with  costs  and  fivepe^ 
cent,  damages. 

y.  B.  NUes,  W.  Niles,  and  X  0.  Norton,  for  appellant 

y.  H.  Baker,  %  A.  S.  MitcheU,  W.  A.  Woods,  and  7.^' 
Arnold,  for  appellee. 
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Official  Bond. — Demand  Before  Suit, — ^In  a  suit  on  a  constable's  bond  for 
failure  to  pay  over  money  collected  by  him,  to  a  justice  of  the  peace,  within 
a  month  after  he  has  collected  the  same,  no  demand  on  the  constable  need  be 
alleged  or  proved. 

Same. — Evtdmce.-^AuthenHcated  Copy. — ^An  authenticated  copy,  under  section 
283  of  the  code,  of  a  constable's  bond,  is  admissible  in  evidence  without  proof 
of  its  execution,  in  a  suit  on  the  bond  against  the  administrator  of  one  of  the 
sureties. 

Judgment. — Irreguiarity, — Collateral  Proceeding, — ^In  such  an  action,  the  officer 
or  his  surety  cannot  object  to  the  original  judgment  or  execution  on  which  the 
money  has  been  collected  by  the  constable,  on  account  of  an  irregularity,  in 
that  the  names  of  the  plaintifis  are  given  as  a  partnership. 

APPEAL  from  the  Madison  Common  Pleas. 

BusKiRK,  J. — ^This  was  a  suit  upon  a  constable's  bond,  foi 
a  failure  to  properly  account  for  money  by  him  collected. 
Nutzenholster,  as  constable,  executed  his  bond,  with  P.  D. 
Kemp  as  surety.  The  breach  complained  of  was,  that  the 
relators  had  recovered  a  judgment  before  a  justice  of  the 
peace  against  one  John  Bender,  upon  which  an  execution 
had  been  issued  and  delivered  to  the  constable;  that  while 
the  same  was  so  in  the  hands  of  the  said  constable,  Bender 
paid  to  him  the  full  amount  of  the  principal,  interest,  and 
costs  of  the  said  judgment;  that  the  said  constable  had 
failed  and  neglected  to  return  the  said  execution,  or  to  pay 
the  said  money  so  by  him  collected  to  the  relators,  or  to  the 
justice  of  the  peace,  but  had  embezzled  the  same. 

The  death  of  Kemp  and  the  appointment  of  Davis  as  his 
administrator  were  alleged.  A  copy  of  the  constable's  bond, 
and  of  the  judgment  in  favor  of  the  relators  and  against 
Bender,  and  the  subsequent  proceedings  thereon,  was  filed 
with  the  complaint.  The  defendants  jointly,  and  Davis  sep- 
arately, demurred  to  the  complaint.  The  demurrers  were 
overruled,  and  proper  exceptions  were  taken. 

The  cause  was,  by  the  agreement  of  the  parties,  submitted 
to  the  court  for  trial,  who  found  for  the  plaintiff  and  over  a 
motion  for  a  new  trial,  rendered  judgment  on  the  finding. 
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Two  errors  have  been  assigned  and  argued  by  the  counsd 
for  the  appellants;  first,  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint;  second,  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

The  objection  urged  to  the  complaint  is,  that  there  is  no 
averment  that  a  demand  was  made  of  the  constable  for  the 
money  by  him  so  collected  before  the  commencement  of  the 
action. 

Was  a  demand  necessary  ? 

It  is  alleged  in  the  complaint  that  the  money  was  collected 
by  the  constable  in  November,  1869.  This  action  was  com- 
menced on  the  29th  day  of  July,  1870.  It  was  also  alleged 
in  the  complaint,  ''that  the  said  Nutzenholster  has  wholty 
failed,  neglected,  and  refused  to  pay  over  to  the  said  justice, 
the  plaintiff^  or  any  other  rightful  authority  said  sum  of  money, 
or  any  part  thereof,  and  has  failed  to  make  return  of  said  exe- 
cution, and  has  embezzled  said  judgment,  interest,  and  costs." 

The  general  rule  is,  that  where  a  person  acquires  the  pos- 
session of  money  or  property  lawfully,  or  with  the  consent 
of  the  owner,  a  demand  is  necessary  before  an  action  is 
brought  English  v.  Devarro,  5  Blackf.  588;  Underwood  v. 
Tathantj  1  Ind.  276;  Black  v.  Hersch^  18  Ind.  342;  Conner 
v.  Contstockf  17  Ind.  90. 

But  the  question  of  a  demand,  in  the  case  under  consid- 
eration, is  regulated  and  must  be  determined  by  the  statute. 
The  fourth  clause  of  section  3  of  an  act  regulating  the  num- 
ber and  defining  the  powers  and  duties  of  constables  (ap- 
proved May  27th,  1852)  makes  it  the  duty  of  a  constable  ''to 
pay  over  to  the  proper  plaintifi)  or  to  the  proper  justice,  with- 
out delay,  all  money  by  him  collected  by  virtue  of  any  writ" 

By  section  9  of  said  act,  it  is  provided,  that  "any  consta- 
ble who  shall  make  any  false  return  of  any  writ,  or  who 
shall  &il  to  return  the  same  at  the  return  day  thereof,  or 
who  shall  fail  to  discharge  any  duties  incumbent  on  him  by 
law,  shall,  with  his  sureties,  be  liable  on  his  bond  to  the  per- 
son injured,  to  the  extent  of  the  injury,  with  ten  per  cent 
damages  thereon." 
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Section  lo  of  said  act  reads  as  follows:  ''Any  constable 
who  shall  fail  to  pay  over  to  the  proper  person,  on  demand, 
or  to  the  proper  justice,  within  one  month  after  the  receipt 
of  the  same,  any  money  he  may  have  collected  by  virtue  of 
his  office,  shall,  with  his  sureties,,  be  liable  on  his  bond  to 
the  person  injured,  for  such  money  and  twenty-five  per  cent. 
in  damages  on  the  amount." 

We  are,  for  the  first  time,  required  to  place  a  construction 
upon  the  above  section.    The  language  is  very  ambiguous, 
and  badly  chosen  to  express  what  seems  to  have  been  the 
legislative  intention.    We  have,  with  some  hesitation,  come 
to  the  conclusion  that  the  true  interpretation  of  the  above 
section  is,  that  where  the  action  is  brought  for  the  failure  of 
the  constable  to  pay  the  money  to   the  execution  plaintifif) 
or  his  agent,  a  demand  is  necessary  before  the  commence- 
ment of  the  action;   but  such  constable  is  liable  to  an  ac- 
tion on  his  bond  for  a  failure  to  pay  the  money  to  the  proper 
justice  within  one  month  after  the  receipt  of  the  same,  with- 
out any  demand  being  made  therefor.   ''If  a  demand  is  made 
of  the  constable  for  the  money  by  the  plaintiff  or  his  agent, 
he  is  compelled  to  pay  the  money  immediately  on  the  de- 
mand being  made,  and  for  a  failure  so  to  pay  on  demand,  he 
and  his  sureties  ane  at  once  liable  to  an  action  on  his  bond;  but 
if  no  such  demand  is  made  of  him,  he  is  required  to  pay  the 
money  to  the  proper  justice  within  one  month  after  the  re- 
ceipt of  the  same,  and  a  failure  to  do  so  will  render  him 
liable  to  an  action  on  his  official  bond,  and  in  such  action  it 
will  not  be  necessary  either  to  allege  or  prove  a  demand. 
When  a  demand  is  necessary,  it  need  not  be  made  of  the 
officer  while  he  is  in  offipe,  but  it  will  be  sufficient  if  made 
at  any  time  before  the  commencement  of  the  action.    Parker 
V.  The  State,  8  Blackf.  292. 

We  are  of  the  opinion  that  the  facts  stated  in  the  complaint 
rendered  unnecessary  any  demand,  and  that  the  court  com- 
mitted no  error  in  overruling  the  demurrer  to  the  complaint. 
It  is  also  claimed  that  the  court  erred  in  overruling  the 
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motion  for  a  new  trial,  and  in  support  of  this  assignment  of 
error  two  questions  are  discussed. 

The  first  is,  that  the  court  erred  in  admitting  in  evidence, 
over  the  objection  and  exception  of  the  appellants,  the  bond 
of  the  constable,  without  proof  that  the  same  had  been  exe- 
cuted by  Kemp,  the  surety  on  such  bond. 

It  is  claimed  by  the  appellees,  that  the  bond,  having  been 
duly  authenticated  as  provided  by  sec.  283  of  the  code,  2 
G.  &  H.  183,  was  admissible  in  evidence  without  proof  of 
Its  execution  either  by  the  constable  or  his  surety. 

But  it  is  maintained  by  the  appellants,  that  while  the  above 
position  may  be  correct  when  applied  to  the  constable, 
when  applied  to  the  other  appellant  it  is  incorrect,  for  the 
reason  that  Kemp,  the  surety,  was  dead,  and  the  action  was 
being  prosecuted  against  his  administrator,  and  that  as  to 
him  it  Vrras  necessary  to  prove  that  the  bond  had  been  exe- 
cuted by  the  surety,  and  in  support  of  this  position  reference 
is  made  to  the  cases  of  Riser  v.  Snoddy^  7  Ind.  442,  and 
MahofCs  AdnCr\,  Sawyer^  18  Ind.  73. 

The  case  of  Riser  v.  Snoddy^  supra^  was  a  proceeding  by 
the  administrator  against  heirs  of  a  decedent,  to  obtain  an 
order  for  the  sale  of  real  estate  to  pay  the  debts  of  such  de- 
cedent To  prove  that  it  was  necessary  to  convert  real 
estate  into  money  to  pay  debts,  the  administrator,  over  the  ob- 
jection and  exception  of  the  heirs,  was  permitted  to  read  in 
evidence  certain  notes,  which  purported  to  have  been  exe- 
cuted by  the  decedent  without  proof  of  his  handwriting. 

It  was  claimed  that  the  notes  were  properly  admitted  un- 
der section  80  of  the  code,  2  G.  &  H.  105,  without  proof,  the 
execution  thereof  not  having  been  denied  under  oath.  This 
court  say:  '* This  suit  was  not  against  a  party  to  the  notes, 
nor  were  they  read  in  evidence  'against  such  party.'  The 
case,  therefore,  is  not  within  the  language  of  the  statute.  Is 
it  embraced  by  its  spirit?  We  think  not  The  maker  of 
an  instrument  would  know  it,  and  if  one  were  presented 
with  his  signature  which  he  did  not  make,  he  would  know 
it    Hence,  it  is  reasonable  to  require  him  to  deny  instru- 
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ments  signed  with  his  signature,  under  oath,  if  at  all.  Not 
so  as  to  his  heirs,  or  others  not  purporting  to  be  makers  of 
the  instruments.  Heirs  involved  in  suits  like  the  present 
are  generally,  as  in  this  case,  minors,  who  are  incapable  of 
making  even  an  admission,  and  against  whom  proof  on  all 
points  is  always  required.  They  could  not  be  expected  to 
know,  in  all  cases,  the  genuineness  of  a  parent's  signature, 
and  be  prepared  to  admit  or  deny  it,  in  every  given  instance ; 
and  it  would  be  unreasonable  to  require  them  to  so  do." 

It  was  held  by  this  court  in  Mahoris  Adnir  v.  Sawyer^  supra ^ 
that  "  in  an  action  upon  a  note  or  written  contract,  against 
the  estate  of  the  maker,  the  handwriting  or  execution  of 
the  note  or  contract  must  be  proven,  section  80,  2  G.  &  H. 
105,  being  inapplicable  to  such  cases." 

While  the  appellees  admit  that  the  above  decisions  were 
correct,  as  applied  to  the  facts  of  such  cases,  they  insist  that 
they  have  no  application  to  official  bonds. 

This  action  does  not  come  within  the  letter  of  section  80 
of  the  code,  supra.  Does  it  come  within  its  spirit?  We 
think  this  case  is  not  governed  by.  section  80  of  the  code, 
but  is  governed  by  other  sections  of  the  statute.  Section 
14  of  an  act  touching  official  bonds  and  oaths,  i  G.  &  H. 
164,  provides,  that  "a  copy  of  any  official  bond  legally  cer- 
tified, shall  be  received  as  evidence,  and  suit  maintained 
thereon  as  on  the  original."  The  matter  stands  thus:  sec- 
tion  5  of  the  above  act  requires  the  bonds  of  constables  to 
be  filed  with  the  clerk,  who  has  to  record  the  same.  Sec- 
tion 283,  2  G.  &.  H.  183,  provides  for  sworn  copies  of  re- 
cords, bonds,  etc.  Then  section  14  above  quoted  makes 
such  copy  evidence.  We  are  of  the  opinion  that  the  court 
committed  no  error  in  admitting  in  evidence  the  copy  of  the 
bond,  without  proof  of  its  execution.  It  is  next  maintained 
by  the  appellants  that  the  court  erred  in  admitting  in  evi- 
dence, over  the  objection  and  exception  of  the  appellants, 
the  transcript  of  the  judgment  and  proceedings  in  favor  of 
the  relators  and  against  Bender,  for  the  reason  that  the  judg- 
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ment  was  rendered  in  the  name  of  William  Sumner  &  Co., 
and  that  the  execution  was  issued  in  that  name. 

We  think  there  is  nothing  in  the  objection.  The  tran- 
script was  properly  admitted.  The  appellants  are  estopped 
from  denying  tlie  regularity  of  the  judgment,  by  having 
acted  upon  the  execution  and  collected  the  money  thereon. 

This  court,  in  the  case  of  77^  State  v.  Hicks ^  2  Blackf.  336, 
which  was  a  suit  upon  the  official  bond  of  the  sherifl)  for 
&ilure  to  pay  over  money  collected  on  an  execution,  say: 
"The  second  assignment  rests  on*  better  authority.     In  the 
case  of  Wakefieldv.  Uthgaw,  3  Mass.  25 1,  it  was  decided,  that 
where  a  sheriff  has  collected  money  on  an  execution,  be 
is  bound  to  pay  it  over  to  the  execution-plaintiff  on  demand. 
Where  the  writ  is  from  a  court  of  competent  jurisdiction, 
an  error  or  irregularity  in  the  rendition  of  the  judgment,  or 
in  the  previous  proceedings,  furnishes  no  excuse  to  the 
officer  for  withholding  the  money.    The  sheriff  recognized 
the  legality  and* authority  of  the  execution  by  acting  upon 
it;  and  after  having  collected  the  money,  it  is  not  for  him 
to  say  that  the  writ  was  illegal  or  unauthorized  by  the  judg- 
ment.     In  the  case  of  Smith  v.  Bawker,  i  Mass.  81,  it  was 
held  that  the  officer  is  not  holden  to  look  beyond  his  execu- 
tion; and,  whether  the  judgment  be  erroneous  or  not,  is  a 
question  with  which  he  has  nothing  to  do.    See,  also,  TTu 
People  v.  Waters,   i  Johns.  Cas.  137." 

The  above  decision  is  directly  in  point,  and  is  decisive  of 
the  point  under  consideration. 

We,  therefore,  hold  that  the  court  committed  no  error  in 
admitting  in  evidence  the  transcript  of  the  judgment,  and 
subsequent  proceedings. 

The  Judgment  is  affirmed,  with  costs. 

W.  R.  Pierse  and  H,  D,  Thompson,  for  appellants. 

M,  S.  Robinson,  for  appellees. 
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GORDEN  V,   GaRR  et  AL. 

Practice. — Motion  to  Strike  Out, — A  motion  to  strike  oat  cannot  perform  the 
office  of  a  demurrer. 

APPEAL  from  the  Jasper  Circuit  Court 

WoRDEN,  C.  J. — ^Action  by  the  appellees  against  the  ap- 
pellant upon  two  promissory  notes  executed  by  the  defend- 
ant to  the  plaintiffs.    Judgment  for  plaintiffs. 

There  were  two  paragraphs  in  the  complaint;  one  upon 
each  of  the  notes;  and  copies  of  the  notes  were  set  out. 

The  only  errors  assigned  are  upon  the  rulings  of  the  court 
in  overruling  motions  to  strike  out,  respectively,  each  para- 
graph of  the  complaint. 

It  is  claimed  here,  against  the  ruling  below,  that  the  para- 
graphs are  defective  in  not  stating  facts  sufficient,  etc. 

A  motion  to  strike  out  does  not  perform  the  office  of  a 
demurrer.  Besides  this,  the  respective  paragraphs  are  good 
on  demurrer.  The  question  of  time  seems  to  be  the  im- 
portant one  in  the  cause. 

The  judgment  below  is  affirmed,  with  costs  and  ten  per 
cent,  damages. 

R.  S.  Dwiggins,  for  appellant 

E.  P.  Hammond  and  T.  y.  Spider^  for  appellees. 


Knight  et  al.  v.  McDonald  et  al.  i46  403I 

Real  Estate,  Recove&y  of. — Pleading, — A  complaint  is  sufficient  in  an  ac- 
tion for  the  recovery  of  real  estate,  if  iC  contain  the  suhstance  required  by  the 
statute. 

^lARRiED  Woman. — A  married  woman  may,  during  coverture  under  her  third 
marriage,  maintain  an  action  for  the  recovery  of  real  estate  which  came  to 
her  on  the  death  of  her  first  husband,  by  descent  from  him,  and  which  she 
attempted  to  c6nvey  during  coverture  under  her  second  marriage. 
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APPEAL  from  the  Shelby  Circuit  Court 

Pettit,  J. — ^The  complaint  is  as  follows,  in  substance  and 
effect :  The  plaintifis  complain  of  the  defendants,  and  say 
that  on  the  30th  day  of  January,  1856,  one  Henry  Gird 
died,  being  the  owner  in  fee  simple  of  certain  described  real 
estate  in  said  county,  and  left  him  surviving  the  plaintifiC 
Margaret,  his  widow,  and  John  Gird,  Laura  Gird,  and  Henry 
Gird,  Jr.,  and  that  John  Gird  and  Laura  Gird  are  still  living; 

that  Henry  Gird,  Jr.,  died  on  the day  of ,  1857 ; 

that  afterward,  on  the day  of ,  the  lands  of  which 

Henry  Gird,  Sr.,  died  seized  were  divided  among  his  said 
children  and  the  said  Margaret,  his  widow,  and  that  the 
lands  sued  for,  and  particularly  described,  were  set  off  to 
said  widow;  that  afterward  the  said  Margaret  intermarried 
with  Charles  Coulter,  January  7th,  1857;  and  while  Margaret 
was  the  wife  of  the  said  Charles  Coulter,  on  the  18th  day  of 
April,  1858,  they  sold  and,  by  deed  of  that  date,  attempted 
to  convey  the  land  set  off  and  assigned  to  Margaret,  as  the 
widow  of  Henry  Gird,  Sr.,  to  one  Philip  Hoop  for  nine  hun- 
dred and  fifty  dollars,  which  was  paid  to  and  received  by  said 
Charles  Coulter.  And  at  the  time  of  the  sale  and  convey- 
ance Margaret  was  the  wife  of  said  Coulter,  and  could  not 
and  did  not  convey  any  title  to  the  land;  and  that  after 

making  said  deed,  on  the day  of ,  1865,  Coulter 

died,  leaving  said  Margaret  his  widow;  and  that  on  the  27th 
day  of  August,  1 870,  the  plaintifis  were  married  and  are 
now  husband  and  wife;  and  that  the  said  Margaret  E.  Knight, 
in  her  own  separate  right  of  estate,  is  the  owner  of  said  land 
in  fee  simple,  and  entitled  to  the  immediate  possession  of 
the  same ;  and  that  defendants  hold  possession  thereof  with- 
out right,  and  for  twelve  years  last  past  have  wrongfully  kept 
her  out  of  possession.  Judgment  for  possession  and  one 
thousand  dollars  damages,  for  being  kept  out  of  possession, 
is  demanded. 

To  this  complaint  there  was  a  demurrer,  for  want  of  suffi- 
cient facts,  sustained,  and  this  ruling  presents  the  only  ques- 
tion in  the  case.    Was  the  complaint  sufficient?    We  think 
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and  hold  that  it  was.  In  actions  for  the  recovery  of  real 
property,  it  is  provided  by  statute  (2  G.  &  H.  282,  sec. 
595),  that  ''the  plaintiff  in  his  complaint  shall  state  that  he 
is  entitled  to  the  possession  of  the  premises,  particularly 
describing  them,  the  interest  he  claims  therein,  and  that  the 
defendant  unlawfully  keeps  him  out  of  possession."  At 
page  378  of  the  same  book,  a  form  for  a  complaint  in  such  a 
case  is  prescribed  by  the  General  Assembly;  and  at  page 
373,  it  is  enacted,  that  ''no  pleading  shall  be  deemed  invalid 
for  want  of  form,  if  it  contain  the  substance  required  by 
law."  This  complaint  contains  all  that  is  required  by  law, 
and  shows  a  good  title  in  the  plaintiff^  Margaret. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  the  court  below  to  overrule  the  demurrer 
to  the  complaint,  and  for  further  proceedings. 

E.  H.  Davis  and  C.  Wright^  for  appellants. 

B,  R  Davis  and  B.  F.  Love,  for  appellees. 


Carr  v,  Ellis  et  al. 

Replevin. — TUU  to  Propirty.-^Smi  on  JSond.^^Wicrt  property  has  been 
replevied  from  under  a  levy  by  virtne  of  an  execution,  and  on  the  trial  there 
has  been  a  finding  for  the  defendant  on  the  issue  of  title  to  the  property,  and 
a  judgment  of  return  has  been  rendered,  the  plaintiff  cannot  afterward  defend 
a  suit  on  the  bond,  for  a  failure  to  deliver  the  property,  by  asserting  a  new 
title  to  the  property,  acquired  after  the  bond  in  replevin  was  given  and  before 
judgment  for  a  return. 

APPEAL  from  the  Henry  Circuit  Court. 

BusKiRK,  J. — ^The  facts  necessary  to  a  proper  understand- 
ing of  the  question  in  the  case,  are  these : 

James  Kinsey  held  a  judgment  against  James  J.  Hamilton, . 
in  the  Henry  Circuit  Court,  for  about  three  hundred  dollars. 
On  the  i6th  day  of  April,  1867,  an  execution  was  issued,  in. 
Vol.  XXXVn.— 30 


466  SUPREME  COURT  OF  INDIANA, 


Carr  v.  Ellis  et  al. 


due  form  of  law,  upon  the  said  judgment,  and  was  placed  is 
the  hands  of  the  appellant,  who  was  the  duly  elected  and 
acting  sheriff  of  the  said  county  of  Henry,  who  by  virtue 
thereof,  on  the  said  day,  levied  on  a  cow  as  the  properly  of 
the  said  judgment  defendant    Ellis  claimed  to  be  the  owner 
of  the  said  cow  by  purchase  of  the  said  Hamilton  on  the 
13th  day  of  April,  1867.    Ellis  commenced  an   action  (rf 
replevin  for  said  cow  and  executed  a  bond  for  the  due  pn^ 
ecution  of  said  action,  with  the  other  appellees  as  his  securi* 
'ties,  and  the  cow  was  delivered  to  him.    The  action  of  it- 
plevin  was  tried,  and  resulted  in  a  finding  that  the  cow  levied 
on  and  in  dispute  was  the  property  of  Hamilton,  and  sub- 
ject to  be  sold  upon  the  said  execution.  'There  was  a  juc^- 
ment  for  the  return  of  the  said  cow.    Ellis  failed  to  deliver 
the  cow  to  the  appellant    The  appellant  brought  an  action 
on  the  said  replevin  bond    The  appellees  answered  in  two 
paragraphs.    The  first  in  denial.    The  second  paragraph  was 
as  follows: 

"The  defendants,  for  further  answer  herein,  say  that  they 
admit  the  execution  of  the  replevin  bond  sued  on,  but  thr/ 
say  that  the  cow  mentioned  in  the  said  bond  was  formerly 
the  property  df  one  James  J.  Hamilton,  of  said  county  of 
Henry,  and  was  owned  by  the  said  Hamilton  on  the  —  day 
of  April,  1867;  and  they  aver  that  a  tax  lien  had  attached 
to  the  said  property  for  taxes  then  due  and  unpaid,  from  and 
by  the  said  Hamilton ;  and  they  aver  that  the  said  Hamilton 
.removed  from  the  said  county  in  April,  1867,  and  left  no 
other  property  in  said  county,  to  and  upon  which  a  tax  lien 
had  attached;  and  they  further  aver  that  the  treasurer 
of  said  county  levied  his  warrant  and  execution  upon  said 
cow,  and  advertised  and  sold  said  cow  according  to  law,  to 
pay  the  tax  of  the  said  Hamilton,  then  being  delinquent  on 
•  his,  the  treasurer's,  duplicate ;  and  that  J.  W.  Ellis,  as  the 
highest  bidder,  bought  said  cow  at  said  tax  sale  of  the 
treasurer,  at  and  for  the  price  of  thirty  dollars,  on  the  8th 
day  of  June,  1867;  and  the  defendants  aver  that  said  levy 
;and  sale  by  the  said  treasurer  was  after  the  bond  sued  en 


■NOVEMBER  TERM,  1S71.  467 

Carr  v,  Ellis  et  al. 
-    ^       -  -  -- 

was  executed,  and  before  the  final  judgement  was  rendered, 
Tnentioned  in  the  complaint.  Therefore,  the  defendants  say- 
that  J.  W«  Ellis,  the  principal  in  said  bond,  is  the  real  owner 
of  said  cow  at  this  time,  and  not  legally  bound  to  make 
return  thereof;   and  they  ask  judgment*' 

The  appellant  demurred  to  the  second  paragraph  of  the 
answer.  The  demurrer  was  overruled,  and  the  appellant  ex- 
cepted. The  cause  was,  by  the  agreement  of  the  parties, 
submitted  to  the  court  for  trial,  and  resulted  in  a  finding  for 
the  appellees.  The  court  overruled  amotion  for  a  new  trial, 
and  the  appellant  excepted. 

The  appellant  has  assigned  for  error  the  overruling  the 
tiemurrer  to  the  second  paragraph  of  the  answer  and  the 
motion  for  a  new  trial 

The  first  question  presented  for  our  decision  is,  whether 
the  facts  alleged  in  the  second  paragraph  of  the  answer  con- 
stituted a  bar  to  the  action  on  the  replevin  bond? 

Ellis,  on  the  17th  day  of  April,  1 867,  commenced  his  ac- 
tion of  replevin  for  the  cow  in  dispute,  executed  the  bond 
sued  on,  and  obtained  the  possession  of  the  cow.  In  his 
complaint  and  affidavit  he  averred  that  he  was  then  the 
owner  of  the  cow,  and  entitled  to  the  immediate  possession 
thereof.  This  allegation  was  put  in  issue.  The  issue  thus 
fomaed  was  tried,  and  resulted  in  a  finding  that  Ellis  was  not 
the  owner  of  the  cow,  but  that  she  belonged  to  Hamilton, 
and  was  subject  to  sale  upon  the  execution  in  the  hands  of 
the  sheriflfj  who  is  the  appellant  here.  There  was  judgment 
on  the  finding,  and  an  order  for  the  return  of  the  cow. 

Ellis  failed  to  make  return,  and  the  sheriff  brought  this 
action  on  the  bond,  and  Ellis  pleads  in  bar  of  this  action 
that  he  acquired  the  title  to  the  cow  after  the  commence- 
ment, but  before  the  trial,  of  the  action,  by  purchase  at  a 
tax  sale,  on  a  lien  that  existed  prior  to  the  commencement 
of  the  action  of  replevin. 

The  real  issue  that  was  involved  in  the  trial  of  the  action 
of  replevin  was,  whether  the  plaintiff  was  the  owner' of  and 
entitled  to  the  immediate  possession  of  the  cow  at  the  time 
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when  the  action  was  commenced,  and  if  he  was  then  the 
owner  and  entitled  to  the  possession  of  the  property,  he  is 
not  liable  on  his  bond. 

That  issue  was  tried  and  decided  against  the  plaintifif  in 
that  action.  There  was  an  order  for  the  return  of  the  prop- 
erty. It  was  not  returned.  The  condition  of  the  bond  was 
as  follows:  "Now,  if  said  J.  W.  Ellis  shall  prosecute  said 
complaint  to  eflfect,  and  return  said  property,  if  return  be 
awarded  to  said  Robert  B.  Carr,  and  pay  all  costs  and  dam- 
ages adjudged  against  him  in  said  action,  then  said  obliga- 
tion to  be  void." 

The  refusal  of  Ellis  to  return  the  property  to  Carr,  in  pur- 
suance of  the  award  of  the  court,  constituted  a  breach  of 
the  condition  of  the  bond,  and  entitled  the  appellant  to  his 
action  thereon. 

It  was  held  by  this  court,. in  Wallace  v.  Clark ^  7  Blackf 
298,  that  "when  the  right  of  property  is  put  in  issue  and 
decided  on,  it  is  then  res  adjudkatay  and  cannot,  on  general 
principles,  be  again  inquired  into  in  a  suit  between  the  same 
parties." 

In  Davis  v.  Crow^  7  Blackf.  1 29,  it  was  said  by  this  court : 
"  We  think  the  two  demurrers  were  correctly  sustained.  The 
third  plea,  that  the  property  belonged  to  the  plaintiff  in  re- 
plevin, was  no  answer  to  the  action  for  the  penalty  of  the 
bond,  nor  did  it  suit  the  breach  of  the  condition  subse- 
quently assigned,  that  the  plaintiff  in  replevin  failed  to  pros- 
ecute his  suit  with  effect,  etc.    Sherry  v.  Foresman,  6  Blackf 

56." 

It  was  held  by  this  court,  in  Smith  v.  Lisher,  23  Ind. 
500,  that  where  the  title  to  property  had  been  put  in 
issue,  in  an  action  of  replevin,  and  decided,  the  decision 
was  final  and  conclusive  between  the  parties,  and  could  not 
again  be  raised  and  tried  in  an  action  on  the  replevin  bond; 
and  it  was  further  held,  that  in  an  action  on  a  replevin  bond 
the  defendants  could  not  plead  in  bar  of  the  action,  or  prove 
in  mitigation  of  damages,  that  the  property  was  thej  property 
of  a  stranger. 
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It  was  said  by  this  court,  in  Denny  v.  Reynolds^  24 
Ind.  248,  which  was  an  action  on  a  replevin  bond,  that 
"  the  only  issues  involved  were,  whether  the  property  in  con- 
troversy was  owned  by  the  Stantons,  and  if  so,  whether  it 
was  liable  to  execution  at  the  time  the  writ  came  into  the 
hands  of  the  sheriff.  The  finding  of  the  coutt  involved  a 
decision  of  these  issues,  and  the  judgment  rendered  was, 
therefore,  conclusive  upon  the  appellant.  The  answer,  in 
the  case  under  consideration,  attempts  to  present  the  same 
issue  as  matter  of  defence  to  the  action  upon  the  bond.  This 
cannot  be  done." 

We  regard  the  above  authorities  as  decisive  of  the  ques- 
tion under  consideration.  We  are  quite  clear  that  the  mat- 
ters pleaded  in  the  second  paragraph  of  the  answer  consti- 
tuted no  defence  to  the  action,  and  that  the  court  erred  in 
overruling  the  demurrer.  As  to  the  doctriiie  of  res  adjudi- 
cata,  see  Wldtney  v.  Lehner;  26  Ind.  503 ;  Abdil  v.  Abdily  33 
Ind.  460. 

The  conclusion  reached  renders  it  unnecessary  to  deter- 
mine anything  as  to  the  second  error  assigned. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  sustain  the.  demurrer  to  the  second  paragraph  of 
the  answer,  and  for  further  proceedings  in  accordance  with 
this  opinion, 

y.  Brown  and  R.  L,  Polk,  for  appellant 
W.  F.  Walier,  for  appellees. 


{  37    401 

Parmlee  et  al.  v.  Sloan  et  al.  ^*^  ^ 


37    4«9 
146    393 


/.«?«* 


Jury. — Communication  to, — While  a  jury  was  out  deliberating  upon  a  cause,  the 
judge,  at  his  voom  in  a  hotel,  in  die  presence  of  counsel  in  the  cause,  pre-   \\ii[  ^ 
pared  ¥rritten  directions  for  the  jury  in  reference  to  the  sealing  of  their  ver- 
dict and  separation  after  the  same  was  made,  which  directions  were  then  read 
aloud  «ftd  seat  to  Ihe  jury  without  objection* 
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ileldf.  th^  the  assent  of  counsel  to  the  directioDS  would  be  inferrecL 

Action. — Caust  of  Action. — Mere  intentions^,  unexecuted^  do  not  constitiite  s 
contract,  a  tort,  or  a  crime,  and  «re  not  t&e  subject  of  fegal  or  equitable  judi- 
cial investigation. 

TRUST.^iWv/  Evidence. — To  establish  a  resulting  trust  ia  lands,  in  fkrorcf 
creditors^  the  terms  of  the  agreement  must  be  clearly  and  satisiactorily  shovi, 
and  parol  evidence  to  establisfai  the  same  in  opposition  to  the  terms  «r  a  wrt 
ten  conveyance  should  be  received  with  caution* 

Sajice. — Innocent  Purchaser, — ^A  person  who  purchases-  ceal  esUite  £roia  one  tJs^ 
bought  at  a  sale  on  execution  cannot  be  bound  or  afiected  by  any  igrecBes: 
or  trust,  of  which  he  had  no  notice  or  knowIe(%e,,  between  his  rendbr  isa 
the  judgment  debtor. 

Evidence. — Immaterial  Evidence^ — ^The  admission  oC  evidence  that  is  gsl^ 
immaterial  cannot  affect  a  jud^gment  which  is  correctly  rendereii  ij^pao  tk 
material  evidence  in  the  caose. 

APPEAL  from  the  Wan'en  Grcmt  Court. 

Downey^  J,— Suit  by  the  appellants  against  the  appellees. 
The  facts  as  alleged  in  the  complaint,  which  consists  of  two 
paragraphs^  and  amendments  thereto,  are,  in  substance,  as 
follows :  that  Sloan  was  largely  indebted  to  the  plaintiff  and 
others,  and  was  at  the  same  time  the  owner  of  valuable  real 
estate ;  that  judgmentswere  recovered  by  some  of  his  crcditois, 
other  than  these  plaintiffs,  in  the  United  States  Circuit  Court, 
on  one  of  which  Daniel  Yandes  became  replevin;  bail  for 
Sloan.  Executions  were  afterward  issued  on  these  judg- 
ments, by  virtue  of  which  the  real  estate  of  Sloan  was  sold» 
and  Yandes  became  the  purchaser  at  the  marshal^s  sale,  re- 
ceiving deeds  and  causing  then*  to  be  recorded^  that  Sloan 
induced  persons  not  to  bid  on  the  lands,  by  which  means  they 
sold  for  less  than  their  value;  that  he  and  his  wife^ afterward, 
in  order  to  cheat  and  defraud  the  plaintiffs^  conveyed  to 
Yandes  all  their  interest  in  said  land  and  other  lands;  that 
Yandes  was  to  reimbtn-se  himself  for  the  amounts  paid,  with 
interest  on  the  same,  etc.,  and  account  to-  Sloan  for  the  over- 
plus; that,  accordingly,  Yandes  did  sell  enough  of  the  prop- 
erty to  reimburse  himself^  except  as  to  the  sum  of  two  thou- 
sand  nine  hundred  dollars ;  that  the  unsold  land  was  of  the 
value  of  eighteen  thousand  six  hundred  dollars;  thatthei^ 
were  also  certain  judgments  recovered  by  Yandes  for  amounts 
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due  for  purchase-money  of  real  estate  sold  by  him.  It  is  further 
alleged  that  all  of  the  unsold  real  estate,  except  sixty  acres, 
was  conveyed,  and  the  judgments  assigned  by  Yandes  to  one 
Sewell,who  is  a  defendant;  that  if  there  was  any  consideration 
for  the  deed  from  Yandes  to  Sewell  and  the  assignment  of  the 
judgments,  it  was  furnished  by  Sloan;  that  Sewell  had  full 
notice  of  the  facts,  and  accepted  the  deed,  and  was  to  hold  the 
lands,  etc.,  as  Yandes  had  held  them ;  that  Sloan  has  all  the  time 
possessed,  occupied,  and  used  the  lands.  The  plaintifis  also 
allege  the  recovery' of  judgment  on  their  several  claims^  and 
pray  that  the  deed  from  Yandes  to  Sewell,  and  the  assign- 
ment of  the  notes,  may  be  adjudged  void  and  set  aside,  that 
the  lands  be  declared  subject  to  the  pa}mient  of  their  claims, 
and  for  general  relief 

Sewell  answered,  first,  the  general  denial ;  second,  that  Sloan 
owed  him  seven  thousand  four  hundred  and  seventy-seven 
dollars  and  ninety-two  cents,  and  could  not  pay  it;  that  it  was 
rumored  that  he  had  an  equitable  interest  in  the  lands  in  ques- 
tion, a  right  which  Sloan  did  not  at  any  time  claim ;  that  Sloan, 
in  consideration  of  such  indebtedness,  conveyed  the  land  and 
lotsto  him,  in  pa}nfnent  of  his  said  indebtedness,  which  amount 
was  the  full  value  of  said  lands,  after  deducting  the  amount 
paid  by  him  to  Yandes  from  the  value  of  such  lands ;  that 
all  of  such  property  has  been  sold  to  third  persons,  without 
any  notice  to  them  of  the  claims  of  the  plaintifis.  He 
denies  all  fraud,  and  claims  that  he  was  an  innocent  pur- 
chaser from  Yandes  in  good  faith ;  and  he  also  denies  that 
Sloan  furnished  the  consideration  paid  by  him  to  Yandes 
for  the  real  estate. 

Sloan  and  Yandes  answered  by  a  general  denial  of  the 
allegations  of  the  complaint  The  plaintiffs  replied  by  gen- 
eral denial  to  second  paragraph  of  the  answer  of  Sewell. 

There  was  a  trial  by  juiy,  and  a  general  verdict  for  the 
defendants,  and  special  findings  as  follows,  in  answer  to  in- 
terrogatories submitted  by  the  plaintiffs : 

I.  Did  the  plaintiffs,  Frederick  Parmlee  and  Edward  Parm- 
lee^on  the  28th  day  of  November,  1853,  recover  the  judgment 
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against  Joseph  L.  Sloan^  the  defendant,  as  set  forth  in  the 
complaint?    Answer.  Yes. 

2.  How  much  remains  due  to  the  said  Federick  and  Ed- 
ward Farmlee  on  said  judgment  at  this  time,  including  the 
principal  and  interest?  Answer.  Two  hundred  and  fi\'e 
dollars  and  seventy-one  cents. 

3.  When  was  the  indebtedness,  upon  which  said  judgment 
was  rendered,  contracted?    Answer.  October,  185 1. 

4.  Did  the  said  John  Hibbs,  at  the  May  term  of  the  Foun- 
tain -Common  Pleas  Court  for  1864,  recover  the  judgment  ss 
set  forth  in  the  plaintiffs'  complaint?    Answer.  Yes. 

5.  What  remains  due  to  said  Hibbs  for  principal  and  in- 
terest to  this  date?  Answer.  One  thousand  one  hundred 
and  thirty-eight  dollars  and  seventeen  cents. 

6.  When  was  the  indebtedness,  upon  which  said  judgment 
was  rendered,  contracted?    Answer.  December  14th,  1857. 

7.  Did  the  plaintiff,  Alvah  Buckingham,  at  the  January 
term  of  the  common  pleas  court  of  Fountain  county,  for  tk 
year  1865,  recover  the  judgment  against  Joseph  L.  Sloan, 
as  set  forth  in  plaintifis'  complaint?    Answer.  Yes. 

8.  What  amount  remains  due  said  plaintiff  on  said  judg- 
ment for  principal,  interest,  and  costs  at  this  date?  Answer. 
Nine  thousand  three  hundred  and  forty-one  dollars  and 
fifty  cents. 

9.  When  was  the  indebtedness  contracted,  upon  which 
said  judgment  was  rendered?    Answer.  May  31st,  1854. 

10.  Did  the  plaintiff,  Joseph  Campbell,  at  the  May  term 
of  the  common  pleas  court  of  Fountain  county  for  the  year 
1864,  recover  the  judgment  against  the  defendant,  Sloan,  as 
set  forth  in  the  plaintifis'  complaint  ?    Answer.  Yes. 

1 1.  What  amount  remains  due  the  plaintiff  for  principal, 
interest,  and  costs  at  this  date?  Answer.  Three  hundred 
and  fifty-three  dollars  and  forty-seven  cents. 

12.  When  was  the  indebtedness  contracted,  upon  which 
said  judgment  was  rendered?    Answer.  January  29th,  1853. 

13.  Did  the  plaintiff,  Isaac  Orahood,  at  the  May  temi  of 
the  Fountain  Common  Pleas  Court  for  1864,  recover  a  judg- 
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xnent  against  the  defendant,  Sloan,  as  set  forth  in  the  plaint- 
ids'  complaint    Answer.  Yes. 

14.  What  amount  remains  due  for  principal  and  interest 
to  the  plaintiff  at  this  date  on  said  judgment?  Answer. 
Three  hundred  and  seventy-five  dollars  and  twenty-two  cents. 

15.  State  when  the  indebtedness  accrued,  upon  which 
said  judgment  was  rendered.    Answer.  May  20th,  1855. 

16.  Did  the  State  of  Indiana,  on  the  relation  of  William 
Lamb,  auditor  of  Fountain  county,  recover  a  judgment,  at 
the  May  term  of  the  Fountain  Circuit  Court  for  the  year 
1852,  against  the  defendant,  Sloan,  as  set  forth  in  the  plain- 
tiffs' complaint?    Answer.  Yes. 

17.  What  amount  remains  due  for  principal  and  interest 
to  the  plaintiff  at  this  date?  Answer.  Nine  hundred  and 
sixty-seven  dollars  and  twenty-eight  cents. 

18.  When  was  the  indebtedness  contracted,  upon  which 
the  judgment  was  rendered?    Answer.  April,  1843. 

22.  Did  William  Martin,  plaintiff,  at  the  May  term  of  the 
Fountain  Common  Pleas  Court  for  1864,  recover  the  judg- 
ment against  Joseph  L.  Sloan,  as  set  forth  in  the  plaintiffs' 
complaint?    Answer.  Yes. 

23.  When  was  the  indebtedness,  upon  which  such  judg- 
ment was  rendered,  contracted,  and  what  amount  is  now 
due?  Answer.  November  9th,  1853,  and  now  due  eight 
hundred  and  forty-nine  dollars  and  sixteen  cents. 

24.  Did  the  plaintiffs,  Peter  A.  White  and  William  Sheom, 
at  the  May  term  of  the  Fountain  Circuit  Court  for  1853,  re- 
cover the  judgment  against  the  defendant,  Joseph  L.  Sloan, 
as  set  forth  in  the  plaintiffs'  complaint?    Answer,  Yes. 

25.  How  much  remains  due  to  the  said  White  and  Sheom 
on  said  judgment  at  this  date,  including  principal  and  inter- 
est? Answer.  Three  thousand  seven  hundred  and  seven 
dollars  and  fifty-one  cents. 

26.  When  was  the  indebtedness  upon  which  said  judg- 
ment was  rendered  contracted?  Answer.  November  5th, 
1850. 

27.  Did  Peter  Neff,  William  Neff,  and  Peter  R.  Neff,  at 
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the  May  term  of  the  Fountain  Common  Pleas  Court  for  1864, 
recover  the  judgment  against  the  defendant^  Joseph  L. 
Sloan,  as  set  forth  in  plaintifis*  complaint?    Answer.    Yes. 

28.  How  much  remains  due  the  said  Peter  Nefi^  'Williani 
Neff,  and  Peter  R.  Nefi^  at  this  date,  on  said  judgement, 
including  principal  and  interest?  Answer.  One  thousand 
ninety-seven  dollars  and  forty-five  cents. 

29.  When  was  the  indebtedness  upon  which  such  ju<^- 
ment  was  rendered  contracted?  Answer.  January  25thp 
1856. 

30.  Did  the  plaintiff)  James  Graham,  at  the  April  term  of 
the  Fountain  Common  Pleas  Court  for  1864,  recover  the 
judgment  against  the  defendant  Joseph  L.  Sloan,  as  set  forth 
in  the  plaintifis'  complaint?    Answer.  Yes. 

31.  How  much  remains  due  the  said  James  Graham  on 
said  judgment  at  this  date,  including  principal  and  interest? 
Answer.  One  thousand  fourteen  dollars  and  twenty-five 
cents. 

32.  When  was  the  indebtedness  upon  which  said  ju(^- 
ment  was  rendered  contracted?  Answer.  Four  hundred  and 
eight  dollars,  April  28th,  185 -;  seven  hundred  dollais, 
August  24th,  1848. 

33.  Did  the  said  Kicholas  Graham,  John  L.  Patterson,  and 
Flavins  J.  Phillips  recover  the  judgment  against  the  defend- 
ant, Joseph  L.  Sloan,  in  the  United  States  Circuit  Court  for 
the  district  of  Indiana,  as  set  forth  in  the  plaintiflfs'  com- 
plaint?   Answer.    Yes. 

34.  Did  the  said  John  R.  NeflT,  Kirkbridge  Yardly,  and 
William  R.  Neff  recover  the  judgment  against  the  said 
Joseph  L.  Sloan  in  the  United  States  Circuit  Court  for  the 
district  of  Indiana,  as  set  forth  in  the  plaintii&'  complaint? 
(No  answer.) 

35.  Did  the  marshal  of  the  United  States  Circuit  Court  for 
the  district  of  Indiana  sell,  under  execution  issued  upon  the 
judgments  referred  to  in  the  two  preceding  questions,  and 
as  set  forth  in  the  complaint  of  plaintifis,  the  property  of 
defendant  Sloan,  described  in  the  complaint,  and  allegoi  to 
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have  been  so  sold  by  him  on  the  5th  day  of  September, 
1854?    Answer.  Yes. 

36.  For  what  amount  did  said  property  sell  at  said 
marshal's  sale?  Answer.  One  thousand  six  hundred  and 
one  dollars. 

37.  Who  was  the  purchaser  at  said  marshal's  sale  ?  An- 
swer. D.  Yandes. 

38.  What  was  the  value  of  the  said  property  so  sold  at 
marshal's  sale  at  the  time  the  same  was  sold?  Answer. 
Thirteen  thousand  six  hundred  and  fifty  dollars. 

39.  Did  Josejph  L.  Sloan  and  wife,  on  the  thirteenth  day  of 
September,  1854,  execute  to  Daniel  Yandes  a  deed  in  fee 
simple  for  the  lands  so  sold  at  the  said  marshal's  sale  on  the 
5th  day  of  September,  1854?    Answer.  Yes. 

40.  What  is  the  consideration  expressed  in  said  last 
named  deed?    Answer.  One  hundred  dollars. 

41.  What  was  the  real  consideration  of  said  deed  from 
Sloan  and  wife  to  Yandes?    Answer.  Nothing. 

42.  Did  the  defendant,  Joseph  L.  Sloan,  remain  in  the 
possession,  occupancy,  and  ostensible  ownership  of  said  lands 
so  sold  at  marshal's  sale,  receiving  the  rents,  issues,  and 
profits  thereof  for  his  own  benefit  and  use,  from  the  date  of 
said  sale  up  to  the  3Qth  day  of  June,  1859,  with  the  excep- 
tion of  so  much  thereof  as  was  sold  during  the  time  inter- 
vening from  .the  date  of  said  sale  to  the  said  30th  day  of 
June,  1859,  ^y  I^^vid  Rawles,  agent  and  attorney  in  fact  for 
said  Daniel  Yandes  ?  Answer.  In  possession,  but  not  receiv- 
ing all  the  rents. 

43.  What  amount  was  realized  by  Daniel  Yandes  from  the 
sale  of  said  lands  purchased  by  him  at  said  marshal's  sale, 
up  to  the  30th  day  of  June,  1859?  Answer.  Eleven  thou- 
sand five  hundred  and  twenly-five  dollars. 

44.  Did  said  Yandes  appropriate  the  means  realized  by  him 
from  the  sales  of  said  lands  purchased  by  him  at  marshal's 
sale,  or  any  part  thereof,  for  the  benefit  of  defendant  Sloan ; 
and  if  so,  for  what  amount,  and  for  what  purpose  ?  Answer. 
No. 
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45.  Did  said  Daniel  Yandes  appropriate  the  balance  of 
the  moneys  realized  by  him  from  his  sales  of  said  lands  pur- 
chased by  him  at  said  marshal's  sale,  to  the  payment  of  his 
own  advances  and  expenses,  together  with  interest  thereon; 
or  in  what  way  did  he  appropriate  it?    Answer.  Yes. 

46.  Has  the  defendant,  Joseph  L.  Sloan,  occupied,  con- 
trolled, and  been  in  possession  of  the  said  sixty  acres  off 
the  west  side  of  the  south-west  quarter  of  section  36,  town  20, 
range  9,  west,  sold  at  the  said  marshal's  sale  and  purchased 
by  said  Yandes,  from  the  date  of  said  marshal's  sale  to  the 
present  time?    Answer.  No. 

47.  What  improvements  has  the  defendant,  Sloan,  placed 
upon  said  last  named  tract  of  land  since  the  date  of  said 
marshal's  sale,  and  what  is  the  value  thereof?  Answer. 
House,  worth  twelve  hundred  dollars. 

48.  Was  it  understood  or  agreed  by  and  between  defend- 
ants, Sloan,  and  said  Daniel  Yandes,  at  the  time  of  the  said 
marshal's  sale,  or  at  the  date  of  the  deed  by  Sloan  and  wife 
to  said  Daniel  Yandes,  on  the  said  5  th  day  of  September, 
1854,  that  the  said  lands  then  purchased  at  said  sale  by  said 
Yandes  were  to  be  held  by  said  Yandes,  in  trust  for  the 
benefit  of  said  Sloan,  or  his  wife  or  children,  subject  to  the 
payment  of  the  judgments  upon  which  said  lands  were  sold, 
and  the  charges,  expenses,  and  outlays  of  said  Yandes,  to- 
gether with  ten  per  cent,  interest  thereon,  and  all  prior  liens? 
Answer.  No. 

49.  Did  Daniel  Yandes,  on  the  30th  day  of  June,  i859' 
convey  to  William  C.  B.  Sewell,  defendant,  the  lands  so  pur- 
chased by  him  at  marshal's  sale,  and  so  conveyed  by  Sloan  , 
and  wife  to  said  Yandes,  except  those  sold  by  Rawles  as  bis 
agent,  and  except,  also,  the  sixty  acres  off  the  west  side  of 
the  south-west  quarter  of  section  36,  town  20,  range  9^ 
Answer.  Yes. 

50.  What  was  the  value  of  the  property  so  conveyed  at 
that  time  ?    Answer.  Four  thousand  and  forty-seven  dollars. 

5 1.  What  notes,  judgments,  and  other  securitiesdid  Yandes, 
at  or  about  the  time  he  conveyed  said  lapds  to  Sewell,  as- 
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sign  to  said  Sewell,  which  were  the  proceeds  of  the  sales  of 
the  lands  of  said  Sloan,  so  purchased  by  Yandes  at  said 
marshal's  sale?  Answer.  Judgments  and  notes  to  the 
amount  of  three  thousand  seven  hundred  dollars,  or  there- 
about; no  names  or  number  recollected. 

52.  What  consideration  did  Sewell  give  for  the  convey- 
ance of  said  lands  and  the  assignment  of  said  notes,  judg- 
ments, and  other  securities  to  Sewell  ?  Answer.  Three  thou- 
sand one  hundred  and  eighteen  dollars. 

53.  Was  the  defendant,  Sloan,  in  possession  of  the  prop- 
erty in  controversy,  appropriating  the  rents  and  profits  to  his 
own  use,  when  Sewell  received  his  conveyance  from  Yandes? 
Answer.  In  possession,  but  not  receiving  all  the  rents. 

54.  Did  Sewell,  at  the  time,  know  of  such  possession  ? 
Answer.  Yes. 

55.  Has  Sloan,  ever  ^ince  the  execution  of  said  deed  from 
Yandes  to  Sewell,  continued  to  possess  and  control  the  prop- 
erty thereby  conveyed,  and  also  the  sixty  acres  off  the  west 
side  of  the  south-west  quarter  of  said  section  36,  town  20, 
range  9?    Answer.  No. 

56.  Did  Sewell  receive  the  deed  from  Yandes,  with  an  un- 
derstanding or  agreement  with  Yandes  that  he,  Sewell,  should 
hold  the  property  so  conveyed  by  Yandes  to  him,  in  trust 
for  Sloan  or  his  family  ?    Answer.  No. 

57.  Did  Sewell  receive  the  deed  from  Yandes  in  pursuance 
of  a  corrupt  agreement  or  understanding  between  him  and 
Sloan  to  secure  the  said  property  thereby  conveyed  in  the 
hands  of  Sewell,  so  that  the  same  could  not  be  reached  by 
the  then  existing  creditors  of  Sloan?    Answer.  No. 

58.  Was  the  deed  executed  by  Sloan  and  wife  to  Sewell, 
dated  the  13th  of  March,  1852,  whereby  they  conveyed  to 
Sewell  sixty  acres  off  the  west  side  of  the  south-west  quarter 
of  section  36,  town  20,  range  9,  executed  by  Sloan  and  re- 
ceived by  Sewell  with  the  purpose  and  object  of  secreting 
the  property  therein  described,  so  that  the  same  could  not 
be  reached  by  execution,  and  thereby  to  defraud  the  cred- 
itors of  Sloan?    Answer.  No. 
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59.  Was  the  deed  executed  by  defendant  Sloan  to  the 
defendant,  Sewell,  dated  August  2d,  1864,  wherely  he  con- 
veyed to  Sewell  the  lands  therein  described,  executed  in  pur- 
suance of  a  preconcerted  design  or  agreement  between  Sloan 
and  Sewell,  to  secrete  said  lands,  so  that  the  same  could  not 
be  subjected  to  the  debts  of  the  plaintifl^  and  to  hinder  them 
in  the  collection  of  their  debts  ?    Answer.  No. 

The  following  interrogatories  were  propounded  to,  and  an- 
swered by,  the  jury  at  the  instance  of  the  defendant  Sewell  ; 

1.  Did  Joseph  Sloan,  at  or^efore  the  marshal's  sale  of 
his  property,  September  Sth,  1854,  induce  any  person  not  to 
bid  at  such  sale,  by  promises  of  reward  to  them,  or  by  other 
means?    Answer.  Did  not 

2.  Did  Daniel  Yandes  know  at  the  time  of  such  sale  and 
purchase  by  himself  that  any  person  or  persons  had  been 
induced  not  to  bid  at  such  sale  by  said  defendant  Sloan? 
Answer.  No. 

3.  Did  William  C.  B.  Sewell,  defendant,  know,  at  the  time 
of  the  conveyance  by  Yandes  to  him,  June  30th;  1854, 
that  defendant  Sloan  had,  by  any  means,  induced  persons 
not  to  bid  on  his  property  at  the  marshal's  sale  of  the  sainc, 
September  5th,  1854?    Answer.  No. 

4.  Was  there  any  agreement  whatever  between  Joseph  L 
Sloan  and  Daniel  Yandes  at  or  before  the  marshal's  sale  of 
Sloan's  property  of  September  5th,  1854,  regarding  said 
property  then  sold;  and,  if  so,  what  were  the  terms  of  such 
agreement?    Answer.  No. 

5.  Was  there  any  agreement  between  Joseph  L.  Sloan 
and  Daniel  Yandes  at  or  before  the  marshal's  sale  ofSlodns 
property,  September  5th,  1854,  that  the  said  Daniel  Yandes 
was  to  hold  the  surplus  of  the  property  remaining  after  reto- 
bursing  himself,  for  the  use  and  benefit  of  Sloan,  and  to  be 
accounted  for  by  said  Yandes  to  said  Sloan?    Answer.  No. 

6.  Had  defendant  Sewell,  at  the  time  of  the  sale  and  con- 
veyance by  Yandes  to  him,  June  30th,  1859,  ^V  "°^^  ^^ 
Yandes  then  held  said  property  in  trust  for  Joseph  L.  S\o^ 
under  any  agreement  whatever?    ^nswer.  No. 
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7.  Did  Joseph  L.  Sloan  furnish  any  part  of  the  considera- 
tion paid  by  Sewell  to  Yandes  for  said  property?  Answer. 
No. 

8.  Did  defendant  Sewell  receive  and  accept  such  convey- 
ance from  Yandes  under  an  agreement  with  either  Sloan  or 
Yandes  to  hold  the  same  in  trust  for,  or  for  the  use  of  Sloan  ? 
Answer.  No. 

9.  What  was  about  the  cash  value  of  the  real  estate  of 
Joseph  L.  Sloan  sold  at  marshal's  sale,  September  5th, 
1854,  and  to  which  the  wife  of  Sloan  afterward  relinquished 
her  right  of  dower?  Answer.  Thirteen  thousand  six  hun- 
dred and  fifty  dollars. 

10.  What  was  about  its  cash  value  at  that  time,  subject  to 
the  right  of  dower  of  Mary  Jane  Sloan,  then  the  wife  of 
Joseph  L.  Sloan?  Answer.  Nine  thousand  one  hundred  dol- 
lars. 

1 1.  What  amount  was  paid  by  David  Rawles  from  proceeds 
of  sales  of  the  Sloan  property  to  Daniel  Yandes,  up  to 
June  30thi  1859?  Answer.  Eleven  thousand  five  hundred 
and  twenty-five  dollars. 

12.  What  amount  was  paid  by  defendant  Sewell  for  the 
conveyance  made  by  Yandes  to  him,  said  Sewell,  June  30th, 
1859?  Answer.  Three  thousand  one  hundred  and  eighteen 
dollars. 

13.  About  what  amount  was  Sloan  indebted  to  Sewell  on 
the  2d  of  August,  1864,  when  the  quitclaim  deed  was  made 
by  Sloan  to  Sewell  of  the  lands  and  lots  in  controversy? 
Answer,  Seven  thousand  four  hundred  and  seventy-seven 
dollars  and  ninety-two  cents. 

14.  Was  there  any  combination  and  confederation  between 
Sloan  and  Yandes  at  or  before  the  marshal's  sale,  September 
5th,  1854,  to  cheat  and  defraud  the  creditors  of  Sloan,  the 
plaintiffs  in  this  suit?    Answer.  No. 

15.  Did  Sewell,  the  defendant,  at  or  before  the  date  of  his 
purchase  from  Yandes,  know  of  any  combination  between 
Yandes  and  Sloan  to  cheat  and  defraud  any  of  the  creditors 
of  Sloan?    Answer.  No. 
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1 6.  Did  Sloan,  Yandes,  and  Sewell  combine  and  confed- 
erate together  at  or  before  the  marshal's  sale,  September  5  th, 
1854,  or  at  any  other  time,  to  cheat  and  defraud  any  of  the 
creditors  of  Sloan?    Answer.  No. 

17.  Was  there  any  agreement  in  writing  between  Sewcli 
and  Sloan  or  Sewell  and  Yandes  of  the  terms  of  any  trust 
regarding  said  property?    Answer.  No. 

18.  What  amount  was  paid  by  defendant  Sewell  for  the 
sixty-acre  tract  of  land  in  section  36,  sold  by  Sloan  to 
Sewell  ?    Answer.  One  thousand  eight  hundred  dollars. 

19.  What  was  the  date  of  the  deed  made  by  Sloan  and 
wife  to  Sewell  for  that  tract  of  land?  Answer.  March  13th, 
1852. 

20.  What  was  the  date  of  the  recording  of  same  deed? 
Answer.  April  22d,  1852. 

21.  What  was  the  date  of  the  purchase  of  the  same  land 
by  Sewell  at  the  sinking  fund  sale  of  lands  in  1852?  and 
what  was  the  date  of  the  mortgage  on  which  the  same  was 
sold  to  Sewell?  Answer.  Date  of  purchase,  1852;  date  of 
.mortgage,  1844. 

A  new  trial  was  asked  by  the  appellants  for  the  following 
reasons:  first,  because  the  court  permitted  the  jury,  after 
they  agreed  upon  their  verdict,  to  separate,  and  mee^  and 
deliver  their  verdict  at  the  meeting  of  the  court  the  next 
morning;  second,  the  court  misdirected  the  jury  in  its 
charges  given  at  the  instance  of  the  defendants,  and  im- 
properly refused  and  modified  those  asked  by  the  plainti£&; 
third,  the  verdict  of  the  jury  is  contrary  to  law;  fourth,  the 
verdict  of  the  jury  is  contrary  to  the  evidence;  fifth,  the 
improper  admission  of  the  deed  from  Sloan  and  wife  to 
Sewell  as  evidence  for  the  defendants. 

This  motion  was  overruled,  and  judgment  rendered.  The 
evidence  and  instructions  are  in  tiie  record  by  bill  of  ex- 
ceptions. 

The  only  error  properly  assigned  is,  that  the  court  wrong- 
fully refused  to  grant  a  new  trial. 

With  reference  to  the  first  point,  the  facts  are  that  the 
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jury  was  sent  out  to  consult  of  their  verdict  at  about  four 
o'clock  on  Saturday  afternoon  of  the  first  week  of  the  term. 
After  waiting  for  them  to  agree  until  eleven  or  twelve  o'clock 
at  night,  the  judge  sent  to  the  jury,  by  their  bailiff,  written 
directions,  that  when  they  agreed  upon  a  verdict,  they  should 
seal  it  up,  and  leave  it  in  the  care  of  the  foreman;  that  they 
should  not  communicate  to  any  one  what  verdict  they  had 
agreed  on,  and  meet  in  court  on  Monday  morning.  This 
note  to  the  jury  was  written  at  the  hotel  where  the  judge 
was  boarding,  in  the  presence  of  counsel  for  the  defend-^ 
ants  and  one  of  the  counsel  for  the  plaintiffs,  was  read  aloud, 
and  sent  off  to  the  jury  without  any  objection  from  the 
counsel  of  the  plaintiffs,  who  was  present,  and  with  the  un- 
derstanding on  the  part  of  the  judge  that  he  was  assenting 
to  the  arrangement.  The  jury  agreed  on  their  verdict  at* 
about  half  past  two  o'clock  on  Sunday  morning,  sealed  up 
their  verdict,  separated,  and  on  Monday  morning,  at  the 
meeting  of  the  court,  were  present  and  delivered  their  ver- 
dict in  open  court.  We  think  that  if  it  was  necessary  to 
have  the  consent  of  counsel  to  authorize  the  court  to  per- 
mit the  jury  thus  to  separate,  we  ought  to  infer  the 
assent  of  counsel  thereto.  See  on  the  subject  of  separation 
of  the  jury  by  order  of  the  court.  Harter  v.  Seaman^  3 
Blackf.  27;  Bosley  v.  Farqu^r^  2  Blackf.  61,  and  note  3. 

The  first  instruction  to  which  exception  was  taken,  and 
which  is  referred  to  in  the  brief  of  counsel,  is  as  follows : 
"That  secret  intentions  of  parties,  or  declarations  of  inten- 
tion and  purposes  of  such  parties  to  strangers  or  others,  can- 
not be  enforced  as  duties  or  obligations,  or  become  the  sub- 
ject-matter of  legal  or  equitable  judicial  investigation." 

Mr.  Yandes  denied  most  positively  in  his  testimony  that 
there  was  any  agreement  by  which  he  was  to  hold  the  land, 
or  the  overplus  after  reimbursing  himself,  for  the  benefit  of 
Sloan.  But,  if  it  could  be  done,  he  intended  to  save  some- 
thing for  Sewell,  to  whom  Sloan  was  indebted. 

If  the  proposition  contained  in  this  charge  was  intended  to 
Vol.  XXXVII.— 31 
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apply^to  that  testimony,  and  to  inform  tbe  jury  that  such 
mere  intentions  on  the  part  of  Yandes,  whether  they  re- 
mained secret  or  were  declared  to  strangers  or  others,  could 
not  be  legally  recognized  as  circumstances  affecting  the  case, 
we  see  no  objection  to  it  If  it  was  not  intended  to  meet  that 
view  of  the  case,  we  do  not  see  that  it  had  any  application 
to  the  case.  Mere  intentions  unexecuted  do  not  constitute 
either  a  contract,  a  tort,  or  a  crime,  and  in  this  view  they 
are  not  the  subjects  of  legal  or  equitable  judicial  investigatioa 

The  second  instruction  to  which  our  attention  is  called  is 
as  follows:  ''To  establish  a  resulting  trust  in  lands  in  bxts 
of  creditors,  the  terms  of  the  agreement  must  be  clearly  and 
satisfactorily  shown,  and  parol  evidence  to  establish  the  saoae, 
in  opposition  to  the  terms  of  a  written  conveyance,  should  be 
received  with  caution  in  all  cases  in  which  such  evidence  is 
admissible." 

The  deed  to  Yandes  from  the  United  States  marshal  and 
also  the  deed  from  Sloan  and  wife  to  him  were  absolute  on 
the  &ce  of  them;  but  it  was  alleged,  and  sought  to  be  shown 
by  the  plaintiffs,  that  there  was  a  contract  or  agreement  b^ 
tween  Yandes  and  Sloan,  by  which  Yandes  was  to  hold  die 
lands  in  trust  for  Sloan,  or  to  pay  to  him  any  overplus  which 
might  remain  after  the  repayment  to  Yandes  of  the  amounts 
for  which  he  was  liable  as  the  surety  of  Sloan,  etc  Wc 
think  it  was  proper  for  the  court  to  say  to  the  jury  that  the 
terms  of  the  agreement  thus  alleged  must  be  clearly  and 
satisfactorily  shown,  and  that  parol  evidence  to  establish  the 
same  should  be  received  with  caution.  Such,  in  effect;  is 
the  rule  recognized  in  the  following  cases:  Fauslcrv.  yones, 
7  Ind:  277 ;  Blair  v.  Bass^  4  Blackf.  539.  The  right  to  prove 
a  trust  by  parol  is  exceptional.  The  general  rule  is,  that 
trusts  concerning  lands  must  be  created  in  writing,  signed  by 
the  party  creating  the  same,  or  by  his  attorney  authorized 
in  writing,  i  G.  &  H.  651,  sec.  i.  There  is  an  exception 
to  this  rule  of  such  trusts  as  arise  by  implication  of  law. 
Hence  the  admissibility  of  parol  evidence  to  show  such  a 
trust.    See  Irwin  v.  Ivers,  7  Ind.  308. 
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The  third  charge  objected  to  by  the  appellants  is  this : 
^That  if  the  jury  believed  from  the  evidence  that  sach  ar- 
rangement was  made  between  Yaaides  and  Sloan  before 
or  at  the  marshal's  sale  of  Sloan's  property  on  the  Sth  of 
September,  k854i  ^  is  set  forth  in  plaintiffs'  complaint, 
^till  Sewell  cannot  be  bound  or  affected  by  it,  unless  the  jury 
also  believe  from  the  e^dence  that  Sewell  had  knowledge  of, 
or  notice  o(  such  agreement^  at  or  before  the  conveyance  to 
him  by  Yandcs." 

This  charge  was  correct  Sewell  could  not  be  affected  by 
a  trust  of  vrhlch  he  had  no  notice.  But  as  the  jury  so  fully 
settled  the  question  by  their  findings  that  there  was  no  such 
agreement  between  Yandes  and  Sloan,  it  would  seem  to  be 
immaterial  \dtetber  this  charge  was  correct  or  not. 

The  fourth  instruction  is  as  follows:  ''If  the  jury  believe 
from  the  evidence  that  the  deed  of  Sloan  and  wife  to  Daniel 
Yandes,  of  September  13th,  1854,  and  the  two  marshal's 
deeds  to  Yandes,  were  duly  recorded  before  the  conveyance 
by  Yandes  to  Sewell,  June  30th,  1859,  ^^  possession  or 
occupatioa  by  Sloan  of  a  part  of  the  property  thus  con- 
veyed to  Yandes  would  not  be  constructive  notice  to  Sewell 
of  a  trust  in  Yandes  for  the  use  and  benefit  of  Sloan,  even 
if  they  should  find  from  the  evidence,  that  such  agreement 
between  Sloan  and  Yandes  to  hold  in  trust,  as  is  set  forth  in 
the  plaintiff'  complaint,  was  proved." 

As  the  jury  found  that  there  was  no  trust  as  between 
Yandes  and  Sloan,  the  possession  of  the  land  or  part  of  it  by 
Sloan  could  not  be  notice  to  Sewell,  or  to  any  one  else,  of  such 
a  trust  The  charge  was  inapplicable  to  the  facts  as  found  by 
the  jury,  and  could  have  done  the  plaintiff  no  harm,  conced- 
ing that  it  was  incorrect  But  we  need  not  decide  whether 
it  was  or  was  not  correct 

The  fifUi  reason  assigned  for  a  new  trial  is,  that  the  court 
improperly  admitted  the  deed  from  Sloan  and  wife  to  Sewell 
for  the  sixty  acres  of  land  in  section  36,  dated  March  1 3th, 
1852. 

As  we  understand  the  facts  of  the  case,  this  deed  was  not 
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for  any  of  the  lands  involved  in  the  controversy  in  this  case. 
If  so>  then  it  was  only  immaterial,  and  its  admission  cannot 
afiect  a  judgment  which  is  correctly  rendered  upon  the  ma- 
terial evidence  in  the  case. 

The  remaining  reasons  for  a  new  trial  are,  that  the  verdict 
is  contrary  to  law  and  to  the  evidence.  The  evidence  fully 
justified  the  verdict  of  the  jury,  and  we  have  gone  to 
the  trouble  of  setting  out  the  numerous  interrogatories  sub- 
mitted by  the  parties  to  the  jury,  and  their  answers  thereto, 
in  order  to  show  hov  almost  every  material  allegation  of  the 
complaint  is  negatived  by  the  findings  of  the  jury. 

On  another  trial  of  this  case  before  that  which  resulted  in 
the  verdict  which  we  have  set  out,  there  was  a  general  ver- 
dict for  the  defendants,  and  the  court,  without  reason,  and 
perhaps  improperly,  granted  a  new  trial  as  a  matter  of  right 
We  think  that  there  is  no  good  reason  for  further  litigatii^ 
the  matters  involved. 

The  judgment  is  affirmed,  with  costs.* 

y.  Ristine,  y.  W.  Nichol,  Z.  Baird,  and  T.  F.  Davidson,  for 
appellants. 

W.  H.  Mallory  and  y.  M.  Butler,  for  appellees. 

♦Petition  for  a  rehearing  overruled. 


Gavisk  et  al.  v.  McKeever. 

Appeal  Bond. — Breach.-^Defect. — ^Where  a  bond  for  an  appeal  to  the  Sa- 
preme  Court  is  given,  and  the  appeal  is  not  perfected  in  the  Supreme  Coort, 
an  action  for  that  breach  of  the  bond  may^be  sustained,  although  that  con- 
dition, required  by  the  statute,  he  not  contained  on  the  face  of  the  bond. 

APPEAL  from  the  Vanderburg  Common  Pleas. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellee  against 
the  appellants,  and  we  copy  the  complaiAt  in  full :  "  The 
said  Thomas  McKeever,  plaintiff,  complains  of  the  said  Tim- 
othy J.  Gavisk  and  Patrick  Doyle,  defendants,  and  says. 
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that  at  the  May  term  of  this  court,  1869,  the  plaintiff  herein 
brought  a  suit  against  the  said  defendant,  Timothy  J.  Gavisk, 
and  that  when  the  said  cause  came  on  for  trial,  this  court 
rendered  a  judgment  against  the  said  defendant,  Timothy  J. 
Gavisk ;  which  judgment  is  in  words  and  figures  as  follows, 
to  wit :     Thomas  McKeever  v.  Timothy  y.  Gavisk. — Now  come 
the  parties,  and  it  appearing  to  the  court  from  the  evidence, 
that  the  defendant  has  the  sum  of  fourteen  hundred  dollars 
in  his  possession,  together  with  wearing  apparel  in  the  coun- 
ty, which  he  unjustly  refuses  to  apply  to*  the  payment  of  the 
judgment  on  which  these  proceedings  were  instituted ;  and 
it  further  appearing  to  the  court  that  the  said  defendant  was 
about  to  leave  the  State  of  Indiana,  without  leaving  any 
property  therein  subject  to  execution.     It  is  therefore  con- 
sidered and  adjudged  by  the  court,  that  the  said  defendant 
pay  into  court,  instanter,  the  sum  of  one  hundred  and  sev- 
enty-six dollars  and  ten  cents,  the  amount  of  the  judgment 
of  the  plaintif!)  Thomas  McKeever,  against  said  defendant, 
Timothy  J.  Gavisk,  the  same  on  which  these  proceedings 
are  instituted;  and  the  further  sum  of  twenty  dollars  and 
thirty-two  cents,  the  costs  in  said  judgment,  and  also  the 
costs  of  this  proceeding;  or  that,  with  good  and  sufficient 
surety,  he  stay  said  judgment  instanter.     It  is  further  or- 
dered and  considered,  that  the  said  Timothy  J.  Gavisk  re- 
main in  the  custody  of  the  sheriff  until  the  said  judgment 
be  paid,  or  the  same  be  stayed.     From  which  finding  and 
judgment  the  defendant  excepts,  and  appeals  to  the  Supreme 
Court,  and  files  his  bond  in  the  sum  of  three  hundred  dol- 
lars, with  Patrick  Doyle  as  his  surety;  which  bond  is  ap- 
proved by  the  court,  and  the  appeal  granted,  and  the  said 
defendant  is  given  thirty  days  to  file  his  bill  of  exceptions ; 
and  the  defendant  is  hereby  discharged  from  custody.     And 
the  said  defendant  did  then  and  there  file  his  said  appeal 
bond,  which  is  in  the  words  and  figures  as  follows,  to  wit: 

"  *  T/iomas  McKeever  v,  Timothy  jF,  Gavisk. — rin  the  Vander- 
burg  Court  of  Common  Pleas,  May  term,  1869. — We,  Tim- 
othy J.  Gavisk,  as  principal,  and  Patrick  Doyle,  as  surety, 
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undertake  and  bind  ourselves  to  the  plaintifl^  in  die  sum  of 
three  hundred  dollars,  that  said  defendant  will  satisfy  and 
pcrfonn  the  judgment  which  shall  be  rendered  in  the  Supreme 
Court  of  Indiana,  in  the  appeal  to  said  court  of  the  above 
entitled  cause,  together  with  all  costswhich  shall  be  adjudged 
against  said  defendant  upon  said  appeal.  May  2ist,  1S69. 
"'TlMOTHT  J.  GaVISK, 

"•Patrick  Doyle.' 

"  p..*  ♦!,«  r.urnfnr  =-.ys  tiiat  the  defendants  have  wholly 
ippeal ;  he  has  wholly  failed  to  make 
:ptions,  and  utterly  failed  and  n^- 
»eal;  and  that  thereby  said  judgment 
rce  and  eflect,  and  that  the  said  sum 
id  plaintiff  from  the  defendants  here- 
failed  to  pay  the  same,  or  any  part 
of  this  plaintifT  in  the  sum  of  three 
.  Wherefore,  he  demands  judgment 
ifty  dollar^  and  all  other  proper  re- 

ir  to  this  complaint,  by  each  of  the 
>r  want  of  suflicient  facts,  which  was 
y  question  in  the  case  is  the  sufii- 
:.    We  hold  that  the  complaint  wss 

was  no  judgment  rendered  in  the 
the  appeal  prosecuted  to  this  court; 
irosecute  the  appeal  as.  prayed  and 
purpose  the  bond  was  given,  is  the 

H.  271,  sec.  555,  requires  that  one 
among  others,  shall  be,  "  that  he  will 
eal."  This  condition  is  not  in  this 
re  defective,  but  .this  defect  may  be 
1  (2  G.  &  H.  333,  sec.  790);  and 
t  when  the  bond  is  filed  with  and 
}Iaint,  and  the  defect  is  palpable  from 
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inspection,  it  is  a  sufficient  suggestion  of  the  defect ;  Cook 
V.  Tlie  State f  exreL  Patterson^  13  Ind.  154;  and  we  approve 
of  the  ruling  in  that  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

A.  Dyer,  for  appellants. 

y.  M.  Shackelford^  for  appellee. 


■*♦■ 


Unversaw  v.  Myers. 

Real  Estate,  Recovery  of. — PUadmg.—Defective  Dcscnj^tfm.—'Wiere  the 
complaint  in  an  action  to  recover  the  possession  of  real  estate  described  the 
land  as  "six  —  of  lot  number  five/'  etc,  and  the  finding  was  ^  six  acres  of 
lot  number  five/*  etc.; 

Jle/d,  that  the  finding  did  not  core  the  defect  in  the  description  of  the  premises 
in  the  complaint 

APPEAL  from  the  Marion  Circuit  O^urt. 

Downey,  J. — ^The  appellee  sued  the  appellant,  alleging  in 
the  first  paragraph  of  his  complaint,  that  he  was  the  owner 

in  fee  simple,  and  entitled  to  the  possession  of  six of 

lot  number  five,  in  Daniel  Yandes'  sub-divisibn  of  the  Carson 
farm,  lying  south  of  and  adjoining  the  two  acres  heretofore 
sold  to  Frederick  Janeike,  being  two  acres  off  the  north  end 
of  said  lot,  situated  in  Marion  county,  Indiana;  that  the  de- 
fendant then  held  possession  of  said  land  without  right,  and 
for  one  year  past  had  unlawfully  kept  the  plaintiff  out  of 
possession ;  wherefore,  etc. 

In  the  second  paragraph  he  alleged,  that  on  or  about  the 
15  th  day  of  April,  1868,  at  the  county  of  Marion,  Indiana, 
the  defendant,  without  leave,  imlawfully  entered  upon  the 
space  and  strip  of  ten  feet  in  width  off  the  south  side  of  a 
parcel  of  six  acres  of  lot  number  five,  in  Daniel  Yandes'  sub- 
division of  the  Carson  farm,  as  described  in  the  first  para- 
graph of  the  complaint,  of  which  the  plaintiff  was  then 
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owner,  and  dug  a  great  number  of  holes  therein,  by  which 
plaintifT  was  damaged  to  the  amount  of  two  hundred  dollars, 
for  which  he  demanded  judgment 

'  In  the  third  paragraph  he  alleged  that  he  was  the  owner 
of  the  strip  of  ten wide  off  the  south  side  of  the  six- 
acre  parcel  of  ground  described  in  paragraph  two,  to  which 
description  he  refers  and  adopts  as  part  of  this  paragraph; 
and  said  defendant,  Unversaw,  sets  up  a  claim  to  the  owner- 
ship of  or  some  interest  in  the  same;  wherefore,  etc. 

Answer,  the  general  denial 

There  was  a  trial  by  the  court,  and  finding  that  the 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  the 
real  estate  in  the  complaint  described,  to  wit,  "six  acres  of 
lot  number  five,  in  Daniel  Yandes'  sub-division  of  the  Car- 
son farm,  in  the  county  of  Marion,  and  State  of  Indiana, 
to  wit,  commencing  at  a  point  eight  rods  south  of  the 
north-east  corner  of  said  lot  number  five,  thence  south  twen- 
ty-four rods,  thence  west,  parallel  with  the  north  boundary 
line  of  said  lot  number  five,  forty  rods,  thence  north,  parallel 
with  said  east  line,  twenty-four  rods,  thence  east,  parallel  with 
said  south  line,  forty  rods,  to  the  place  of  beginning;  and  the 
court  assesses  the  plaintiff's  damages  for  the  detention 
thereof  at  ten  dollars."  The  defendant  moved  the  court  to 
grant  him  a  new  trial,  for  the  reasons,  that  the  finding  of  the 
court  was  contrary  to  law,  was  not  sustained  by  the  evidence, 
and  was  contrary  thereto.  This  motion  the  court  over- 
ruled, and  the  defendant  excepted,  and,  within  the  time  al- 
lowed by  the  court,  filed  his  bill  of  exceptions  containing 
the  evidence. 

The  errors  assigned  call  in  question  the  sufficiency  of  the 
several  paragraphs  of  the  complaint,  and  the  correctness  of 
the  ruling  of  the  court  in  refusing  to  grant  a  new  trial. 

The  first  paragraph  is  the  only  one  on  which  the  finding  | 

and  judgment  of  the  court  could  have  been  based.  It  is 
the  only  one  which  seeks  the  recovery  of  possession  of  real 
property.    The  second  is  in  trespass  g.  c.  /,  and  the  tliird  is  j 

to  quiet  title.    We  think  the  description  of  the  land  sought  ) 
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to  be  recovered  in  the  first  paragraph  is  wholly  insufficient. 
There  is  a  blank  in  it  iii  which  we  might  insert  acres,  roods, 
perches,  or  feet,  but  we  cannot  know  which  was  intended. 

It  is  expressly  provided  by  the  code,  that  in  the  action  to 
recover  real  property,  "the  plaintiff  in  his  complaint  shall 
state  that  he  is  entitled  to  the  possession  of  the  premises,  par- 
ticularly describing  them,"  etc.     2  G.  &  H.  282,  sec.  595. 

The  foundation  upon  which  the  recovery  rests  being  thus 
insufficient,  we  cannot  sustain  the  judgment,  nor  need  we 
examine  any  other  question. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded.* 

B.  K.  Elliot,  for  appellant 

S.  E.  Perkins  and  S.  E.  Perkins,  jfr,,  for  appellee. 

^Petition  for  a  rehearing  overruled. 


The  Indianapous  and  Cincinnati  Railroad  Company  v. 
The  State,  ex  rel.  the  City  of  Lawrenceburg. 

City. — Railroad  Crossing, — Mandate, — A  mandate  will  lie  to  require  a  railroad 
company  having  its  track  upon^  along,  or  across  the  streets  and  alleys  of  a 
city,  to  so  build  and  erect  the  same,  and  level  and  grade  the  said  streets  and 
alleys,  their  full  width,  as  to  render  the  use  of  the  streets  and  alleys  and  the 
crossing  of  the  track  convenient  for  the  public. 

Practice, — Striking  Out, — ^If  a  paragraph  of  an  answer  is  properly  struck 
out  on  motion,  as  amounting  to  the  general  denial,  which  has  been  filed,  this 
ruling  cannot  be  made  erroneous  by  a  subsequent  withdrawal  of  the  general 
denial. 

• 

APPEAL  from  the  Dearborn  Common  Pleas. 

Buskirk,  J. — ^This  was  a  complaint  and  motion,  in  the 
name  of  the  State,  on  the  relation  of  the  city  of  Lawrence- 
burg, against  the  Indianapolis  and  Cincinnati  Railroad  Com- 
pany, for  a  writ  of  mandate. 

It  is  alleged  by  the  relatrix,  in  her  complaint  and  motion, 
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that  in  the  year  1854,  etc.,  the  said  railroad  company,  for- 
merly named  and  styled  "  The  Lawrenceburg  and  Upper  Mis- 
sissippi Railroad  Company/'  built  and  constructed  in  and 
through  the  city  of  Lawrenceburg,  aforesaid,  and  in,  upon, 
and  across  certain  public  streets  and  alleys  in  said  city,  then, 
and  for  more  than  twenty  years  previous  thereto,  uninter- 
ruptedly laid  out,  established  and  in  public  use,  in  and  by 
said  city,  and  by  the  inhabitants  thereof,  and  by  die  public 
generally,  and  ever  since  and  still  in  such  public  use,  as 
aforesaid,  an  iron  railroad,  with  side-tracks  and  switches ;  that 
such  railroad  and  side-tracks  and  switches  were  and  are  built 
in,  upon,  and  across  the  following  public  streets  in  said  dty, 
namely :  Shipping  street.  Third  street,  High  street,  and  Fiist 
street,  in  that  part  of  the  said  city  of  Lawrenceburg  com- 
monly called  New  Lawrenceburg;  and  Partition  Lane,  Maple 
street.  High  street,  Charlotte  street,  Mary  street,  Vine  street, 
Walnut  street.  Short  street.  Elm  Row,  and  New  street ;  and 
all  the  public  alleys  in  said  city  running  between  such  streets, 
in  the  original  town  of  Lawrenceburg,  in  the  said  city-  of 
Lawrenceburg;  that  in  the  course  of  the  building  and  con- 
struction of  such  railroad  and  side-tracks  and  switches,  the 
defendant  built  and  erected  high  embankments  of  earth  and 
other  substances,  in,  upon,  and  across  such  streets  and  alleys, 
and  laid  iron  rails  in  and  upon  the  same;  and  that  then  and 
there  and  thereby  the  passage  and  repassage  of  persons  and 
vehicles  in,  upon^  over,  and  across  such  streets  and  alleys 
became,  and  was,  and  still  is  either  wholly  obstructed  and 
made  impracticable,  or  made  very  difficult  and  inconvenient. 
And  then  she  avers  that,  upon  the  building  and  erection  of 
such  embankments  in,  upon,  and  across  such  streets  and 
alleys,  it  became,  and  was,  and  yet  is  the  legal  duty  of  the 
said  railroad  company  to  30  build  and  erect  the  same,  and 
level  and  grade  the  same,  as  to  allow  free  and  unob- 
structed passage  and  repassage  in,  upon,  and  across  such 
streets  and  alleys,  by  properly  grading  the  same  to  a  cor- 
responding, proper,  and  convenient  grade  with  such  embank- 
ments, and  by  making  the  iron  rails  laid  thereon  flush  with 
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such  streets  and  alleys,  when  so  graded;  by  gradhig  and  lev- 
elling such  streets  and  alleys,  in  and  upon  which  such  em- 
bankment was  and  is  built  and  constructed,  the  full,  length 
and  width  thereof,  and  by  grading  such  streets  and  alleys 
across  which  such  embankments  and  the  railroads  and  side- 
tracks and  switches  thereon  are  built  and  constructed  and 
erected,  the  full  width  thereof,  with  a  convenient  grade  for 
crossing ;  but  that  the  defendant  has  hitherto  wholly  failed 
and  neglected,  although  a  reasonable  time  since  the  erection 
of  said  embankments  and  the  building  and  construction  of 
such  railroad  thereon  has  long  since  elapsed,  and  although 
the  defendant  has  heretofore  been  frequently  notified  and 
requested  by  the  said  relatrix  to  so  properly  level  and  grade 
such  streets  and  alleys,  and  still  refuses  so  to  do;  and. the 
said  streets  and  alleys  are  either  wholly  obstructed  and  im- 
passable, or  are  very  difficult  and  inconvenient  for  passage 
and  repassage  in,  upon,  and  across  the  same.  It  is  then 
further  alleged  in  the  complaint  that  the  defendant  con- 
structed her  said  railroad  in  and  through  said  city  of  Law- 
renceburg  under  and  by  virtue  of  a  certain  ordinance  of  the 
common  council  of  said  city  of  Lawrenceburg,  passed  and 
adopted,  at  the  instance  of  the  defendant,  on  the  25th  day  of 
September,  1852,  the  first  and  second  sections  of  said  ordi- 
nance, which  only  are  material,  read  as  follows : 

"Sec.  I.  Be  it  ordained  by  the  mayor  and  select  council 
of  the  city  of  Lawrenceburg,  that  it  shall  be  lawful  for  the 
Lawrenceburg  and  Upper  Mississippi  Railroad  Company 
to  locate  and  construct  their  said  road  with  one  or  more 
tracks  through  the  city  of  Lawrenceburg  to  the  depot 
ground,  and  wharf  owned  by  said  company  on  the  upper 
side  of  Short  street,  and  wherever  the  same  be  necessary  for 
the  convenient  dispatch  of  business,  and  to  connect  with 
other  railroads  which  may  be  constructed  within  said  city, 
or  to  connect  with  such  depot  grounds,  wharf,  or  work- 
shops; to  construct  said  road,  with  such  side-tracks,  switches 
or  turnouts  as  may  be  necessary,  in,  over,  upon,  or  across 
any  street,  alley,  or  other  public  grounds,  within  said  city. 
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and  the  same  to  maintain  and  keep  up  during  the  existence 
of  the  charter  of  said  company  for  the  use  of  the  same. 

"Sec.  2.    That  it  shall  be  the  duty  of  said   company, 
whenever  their  work  shall  be  laid  upon  or  across  any  such 
public  street,  alley,  or  ground,  to  make  and  keep    up  all 
necessary  crossing  places  for  the  convenient  passing-    over 
said  road  with  horses,  teams,  etc.;  and  where  the  grade  of 
said  road  shall  be  higher  than  such  street,  alley,  or  public 
ground,  the  said  company  shall  fill  up  on  each  side  of  their 
said  road  to  form  a  convenient  passage  over  the  same.     Said 
company  shall  also  build  such  culverts  under  or  over  their 
said  road,  as  may  be  necessary  for  the  drainage  or  sewer- 
age of  said  city,  as  may  be  directed  by  the  marshal  of  said 
city." 

It  is  further  averred  in  the  complaint,  that  in  order  to  make 
a  good  and  sufficient  crossing  across  said  railroad,  side- 
tracks, and  switches,  for  passage  and  repassage  in  and  upon 
the  same,  it  is  necessary  that  each  and  every  of  the  said 
streets  and  alleys  crossing  the  same  be  filled  up  and  graded, 
the  full  width  of  such  streets  and  alleys,  to  a  grade  not  ex- 
ceeding three  degrees.  Whereupon  the  relatrix  moved  and 
prayed  the  court  for  a  writ  of  mandate,  commanding  and 
compelling  the  defendant  forthwith,  without  any  delay,  to  so 
construct,  build,  level,  and  grade  the  said  embankments,  and 
the  said  railroad,  sidetracks,  and  switches,  so  as  to  make  them 
level  and  flush  with  such  streets  and  alleys  in  and  upon 
which  the  same  are  built,  erected,  and  constructed,  and  to 
fill  up  on  the  sides  of  such  embankments,  railroad,  side- 
tracks, and  switches,  and  at  street  and  alley  crossings,  so  as  to 
make  the  grade  of  such  streets  and  alleys,  across  which  such 
embankments  and  the  said  railroad,  sidetracks,  and  switches 
built  thereon,  are  built,  erected,  and  constructed,  the  whole 
width  of  such  streets  and  alleys,  of  an  easy  and  convenient 
grade  for  crossing  such  embankments,  and  the  railroad,  side- 
tracks, and  switches  built  thereon,  and  at  such  crossings,  so 
as  to  make  the  rails  laid  in,  upon,  and  across  such  streets 
and  alleys  (excepting  the  alley  next  southeast  of  and  run- 
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ning  parallel  with  William  street)  level  and  flush  with  the 
same,  so  that  the  passage  and  repassage  of  vehicles  and  per- 
sons in,  upon,  and  across  the  same,  may  not  be  obstructed 
and  prevented,  or  be  impracticable  or  difficult,  but  so  that 
the  same  be  passable  and  convenient  for  all  proper  uses,  and 
for  all  such  oUier  and  further  orders  and  judgment  in  the  prem- 
ises as  may  be  right  and  just. 

The  complaint  was  verified  by  affidavit  The  railroad 
company  waived  the  issuing  of  an  alternative  writ  of  man- 
date, and  proceeded  to  plead.  And  she  first  demurred  to 
the  complaint,  on  the  ground  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  question 
arising  upon  the  demurrer  to  the  complaint  is,  whether,  upon 
the  facts  alleged  in  the  complaint,  a  writ  of  mandate  will  lie 
at  all. 

The  relatrix  maintains  that  a  writ  of  mandate  will  lie 
against  the  railroad  company,  because  she  has  no  other 
adequate  remedy  provided  by  law  against  the  company. 
The  railroad  company  is  not  liable  to  indictment  or  infor- 
mation under  our  statute  laws  for  obstructing  public  high- 
ways, nor,  as  corollary,  is  the  company  liable  to  a  penalty 
under  a  penal  ordinance  of  the  city  for  obstructing  such 
streets  and  alleys.  TIte  State  v.  The  President  and  Directors 
of  the  Ohio  and  Mississippi  Railroad  Company^  23  Ind.  362. 
But'  admitting,  for  the  sake  of  the  argument,  that  under  the 
late  general  law  for  the  incorporation  of  cities,  authorizing  a 
summons  to  issue  against  the  company  for  the  violation  of  a 
city  ordinance^  the  railroad  company  might  be  proceeded 
against  for  obstructing  public  streets  and  alleys  in  the  city, 
and  a  penalty  be  recovered  from  her;  yet  this  would  not  be 
an  adequate  remedy,  as  the  evil  complained  of  would  not 
be  obviated,  but  still  remain  as  before.  The  city,  as  such, 
can  have  no  action  for  damages  by  assessment  or  otherwise, 
such  action  will  only  lie  in  favor  of  individuals  for  special 
damages.  The  common  council  has  exclusive  power  over 
the  streets,  highways,  alleys,  etc.,  within  the  city;  and,  as  a 
necessary  consequence,  it  is  her  duty  to  keep  and  maintain 
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such  streets  and  alleys  unobstructed;  The  City  of  Logcmsport 
V.  Wright^  25  Ind.  512;  and  no  matter  by  whom  the  obstruc- 
tion may  be  placed  in  the  street  or  alley,  the  city  is  prima- 
rily liable  to  an  individual  that  may  sustain  damage  by  rea- 
son of  such  obstruction ;  I  Rjed£  RaQways  (sded.),  53*"543; 
and  although  the  railroad  company  may  be  Hable  too,  and 
although  the  city  might  have  an  action,  after  having  paid 
damages  and  costs,  against  the  railroad  company  for  reim- 
bursement, this  would  subject  the  city  to  endless  litigation, 
but  the  evil  complained  of  would  still  remain. 

Can  it  be  said,  then,  that  this  would  be  an  adequate  rem- 
edy ?  It  would  seem  to  us  not  Or  shall  it  be  said  that  it 
is  the  duty  of  the  city  to  fill  up  and  grade  the  streets  and 
alleys  so  as  to  make  them  convenient  for  passage,  etc,  at 
her  own  expense,  in  the  first  instance,  and  then  be  com- 
pelled to  bring  an  action  against  the  railroad  company  Ux 
reimbursement?  If  one  have  a  right  of  action  for  a  griev- 
ance against  another,  either  for  damages  or  for  the  specific 
performance  of  an  act,  it  is  certainly  not  an  adequate  remedy 
to  him,  to  be  compelled  in  the  first  instance  to  lay  out  one 
hundred  dollars  for  the  use  of  another,  and  then  to  have  tiie 
right  simply  to  recover  back  his  money  so  laid  out  by  him, 
and  perhaps  to  get  legal  interest  on  his  money.  But  the 
railroad  company  contends  that  she  constructed  her  railroad 
under  said  ordinance,  and  that  the  ordinance  is  nothing'  but 
a  contract  between  the  city  and  the  railroad  company. 

We  are  of  the  opinion  that  the  common  council  of  a  dty 
have  no  authority  to  make  contracts  for  the  sale  or  letting 
of  any  public  street  or  any  portion  thereof.  They  may,  it  is 
true,  grant  an  easement  in  the  street  to  a  railroad  company, 
to  use  the  street  in  common  with  the  public;  but  they  could 
not  make  a  grant  authorizing  a  railroad  company  to  ob- 
struct or  to  appropriate  to  her  sole  use  any  public  street  Such 
authority  would  be  ultra  vires^  and  neither  any  owner  of 
property  in  a  city,  nor  a  city  herself,  would  be  bound  by  any 
suph  grant.  Tate  v.  The  Oldo  and  Mississippi  Railroad  Com- 
pany, 7  Ind.  479 ;  Protzman  v.  The  Indianapolis  and  Cincinnad 
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Railroad  Company^  9  Ind  467.  In  the  latter  case,  this  very 
same  ordinance  was  pleaded  by  the  railroad  company  as  a 
license,  etc.  But  this  ordinance  is  not  a  contract  between 
the  railroad  company  and  the  city,  but  simply  a  grant  of  the 
right  of  way  upon  certain  conditions  and  duties  subsequent, 
to  be  performed  by  the  company.  And  the  proper  means 
by  which  a  corporation  may  be  compelled  to  perform  a  plain 
duty — ^and  the  duty  is  plain  in  this  case — is  by  a  writ  of 
mandate.  Public  duties  of  corporations  may  be  enforced  by 
mandamus.     2  Red£  Railw.  (3d  ed)  277. 

The  case  of  theZ.  &N.  A.  Railroad  Company  y.  The  Slate, 
exrel.  McCarty^  25  Ind.  177,  deciding  that  a  mandate  will  not 
lie  where  the  statute  has  expressly  provided  another  adequate 
remedy,  cited  by  appellant's  counsel,  has  no  analogy  to  the 
case  at  bar.  There  an  express  remedy  was  provided  by 
statute,  while  in  the  present  case,  no  statutory  provision  for 
the  remedy  of  the  grievance  complained  of,  and  for  the  en- 
forcement of  the  rights  of  the  relatrix,  other  than  a  mandate 
againstthe  railroad  company,  can  be  found.  Mandamus  being 
the  only  adequate  remedy  to  enforce  the  specific  performance 
of  the  company's  duty  in  the  premises,  does  it  lie  at  all? 
Where  the  statute  provides  that  railways  ''shall  main- 
tain and  keep  in  repair  aU  bridges,  with  their  abutments, 
which  they  shall  construct  for  the  purpose  of  enabling  their 
road  to  pass  over  or  under  any  road,  canal,  highway,  or 
other  way,"  and  the  company  omitted  to  perform  the  duty 
in  the  manner  required  for  the  public  safety,  it  was  held  that 
the  towns  within  which  the  road  lay  were  liable  to  indict- 
ment for  not  keeping  it  in  safe  repair,  and  that  they  may 
compel  the  railway  company  to  make  all  such  repairs  as  may 
be  necessary  by  mandamus,  or  if  titey  have  been  obliged  to 
make  expenditures  therein,  may  reimburse  themselves  by  an 
action  on  the  case  against  the  company,  i  Redf.  Railw. 
538.  A  .mandamus  will  lie,  although  the  act  or  omission 
complained  of  subjects  the  corporation  likewise  to  an  indict- 
ment. Sec.  199,  2  Redf.  Railw.  294.  Where  a  railroad  com- 
pany is  liable  to  erect  a  bridge  over  a  highway,  the  town  in 
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whose  jurisdiction  the  highway  is  situated  is  entitled  to  a 
writ  of  mandamus  requiring  the  raihroad  company  so  to  do. 
7  Met  70;  S.  C.  I  Am.  R.  Gis.  377.  Mandamus  is  the 
proper  remedy  by  which  to  compel  a  canal  company  to 
bridge  over  a  private  way  which  it  intersects.  HabersJuwt  v. 
Savannah^  etc..  Canal  Company,  26  Ga.  66$.  The  writ  lies 
to  command  a  railway  or  other  company  to  make  a  road 
pursuant  to  their  act,  or  to  excavate  or  widen  a  road,  notwith- 
standing the  road  made  be  more  commodious  than  that 
erected  by  such  act  Tapping  Mandamus,  180.  If  it  be 
urged  that  the  foregoing  authorities  are  based  purely  upon 
statutory  requirements,  the  answer  is,  that  the  above  men- 
tioned city  ordinance  must,  in  this  case,  be  held  to  be  in  the 
nature  of  a  statute.  Over  the  public  highways,  without  the 
limits  of  a  city,  the  legislature  have  retained  their  author- 
ity, but  within  the  limits  of  a  city,  the  legislature  have  dele- 
gated their  authority  to  the  common  council  of  the  city,  and 
their  acts  in  relation  thereto  will  be  of  the  same  force  and 
effect  as  the  acts  of  the  legislature  in  relation  to  the  publk 
highways  without  The  general  act  for  the  incorporation  of 
cities,  under  which  the  city  of  Lawrenceburg  has  been  act- 
ing, provides,  as  also  did  the  special  charter  enacted  in  1838, 
that  ''the  common  council  shall  have  exclusive  power  over 
the  streets,  highways,  alleys  and  bridges  within  such  city, 
and  to  lay  out,  survey,  open,  straighten,  widen,  or  otherwise 
alter  the  same,  to  make  repairs  thereto,  and  to  construct  and 
establish  sidewalks,  crossings,  drains,  and  sewers,"  etc. 

This  act  confers  upon  the  common  council  plenary  powers 
over  the  streets  and  alleys  of  the  city.  In  the  language 
of  Harris,  J.,  in  the  case  of  MUhau  v.  Sharp,  17  Barb. 
435,  in  speaking  of  the  charter  of  the  city  of  New  Yoric — 
not  broader  in  titiis  respect  than  the  section  under  considera- 
tion :  '*  The  corporation  yet  has  the  exclusive  right  to  con- 
trol and  regulate  the  use  of  the  streets  in  the  city.  In  this 
respect,  it  is  endowed  with  legislative  sovereignty.  The 
exercise  of  that  sovereignty  has  no  limit,  so  long  as  it  is 
within  the  objects  and  trusts  for  which  the  power  is  con- 
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ferred  An  ordinance  regulating  a  street  is  a  legislative  act, 
entirely  beyond  the  control  of  the  judicial  power  of  the 
State,"     Wood  v.  Mean,  12  Ind.  515. 

The  demurrer  to  the  complaint  was  overruled,  and  in  view 
of  the  foregoing  authorities,  rightly  so;  as  we  think.  Then 
the  railroad  company  filed  several  paragraphs  of  answer  to 
the  complaint  The  first  paragraph  was  the  general  denial ; 
and,  of  the  others,  the  third  and  fifth  only  need  be  noticed, 
as  all  the  remainder  were  withdrawn.  The  general  denial, 
although  it  was  also  withdrawn  in  the  end,  must  be  noticed, 
for  the  purpose  of  determining  whether,  while  the  general 
denial  remained  standing  as  an  answer  to  the  complaint,  in 
view  thereof,  the  ruling  of  the  court  below  in  reference  to 
the  third  and  fifth  paragraphs  of  answer  can  be  held  erro- 
neous. In  the  third  paragraph  of  answer,  the  railroad  com- 
pany alleges  that  the  streets  and  alleys  in  the  complaint 
mentioned,  along  and  across  which  the  said  railroad  is  con- 
structed, are  now,  at  the  places  where  said  road  is  constructed 
along  and  across  the  same,  in  a  better  condition  and  more 
convenient  for  the  passage  and  repassage  of  persons  and 
vehicles  in,  upon,  over,  and  across  the  same,  than  they  sev* 
erally  were  before  and  at  the  time  of  the  construction  of  said 
road.  And  then  she  avers  that  she  acquired  her  right  of 
way  over  and  across  and  along  said  streets  and  alleys,  and 
that  she  constructed  her  railroad  along  and  across  such 
streets  and  alleys,  under  and  by  virtue  of  the  provisions  of 
the  ordinance  in  the  complaint  mentioned.  To  this  para- 
graph of  answer  a  demurrer  was  filed  by  the  relatrix,  and 
sustained  by  the  court,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defence.  As  regards  the  latter 
averment  contained  in. said  paragraph,  the  answer  neither 
denies  any  allegation  of  the  complaint,  nor  does  it  confess 
and  avoid  an}^hing  in  the  complaint  contained  by  affirmative 
matter,  but  simply  reiterates  that  which  is  fully  set  out  in  the 
complaint  itself.  The  only  thing  in  this  paragraph  of  answer 
contained,  then,  which  requires  notice,  is  the  allegjation,  "that 
Vol.  XXXVII.— 32 
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the  Streets  and  alleys  are  in  a  better  condition,  and  more 
convenient,  etc.,  than  they  were  before,"  etc.      No  feet  is 
alleged  here,  but  simply  an  opinion,  a  mere  conclusion  or 
deduction  from  facts.    This  answer  does  not  allege  that  the 
railroad  company  performed  the  duty  required  of  her  by  the 
said  ordinance,  in  reference  to  such  streets  and  alle3r5  gen- 
erally; nor  does  it  set  out  the  fects  specially,  and  show  how 
and  in  what  manner  the  company  constructed  her  ivorks  and 
did  her  duty  in  the  premises,  from  which  it  might  be  inferr^i 
that  she  complied  with  the  requirements  of  the  ordinance 
and  did  her  duty  in  the  premises.    Nor  does  this  paragra^A 
show  that  the  railroad  company  has  done  anything  whatever 
in  relation  to  the  streets  and  alleys  in  the  complaint  men- 
tioned.    The  ordinance  makes  it  "the  duty  of  the  railroad 
company,  whenever  their  work  shall  be  laid  upon  or  across 
any  such  public  street,  etc.,  to  make  and  keep  up  necessaij- 
crossing  places  for  the  convenient  passing  over  said  road 
with  horses,  teams^  etc."    The  ordinance  does  not  require 
the  company  to  place  such  street  in  a  better  condition  and 
more  convenient  for  passage,  etc.,  than  it  was  before  the 
building  of  the  railroad  upon  or  across  it,  but  to  make  sudi 
street  convenient  for  crossing,  etc.     Suppose,  even,  that  sudi 
street,  before  the  building  of  the  railroad  upon  or  across  it, 
was  not  only  not  convenient  for  passage  upon  it  with  horses, 
teams,  etc.,  but  was  wholly  impassable;  although  it  maybe 
true,  that  such  street  is  now  in  a  better  condition  and  more 
convenient  for  passage,  etc.,  than  it  was  before  the  buildii^ 
of  the  railroad,  it  may  nevertheless  yet  not  be  in  condition 
for  the  convenient  passing  over  the  railroad  with  horses, 
teams,  etc.    And  until  such  street  has  been  placed  in  a  con- 
dition for  the  convenient  passing  over  the  said  road  with 
horses,  teams,  etc.,  it  cannot  be  maintained  that  the  ordinance, 
in  that  respect,  has  been  complied  with.     Hence  the  answer 
was  clearly  bad,  and  the  demurrer  to  it  correctly  sustained 
At  most,  the  answer  is  but  an  argumentative  denial  of  the 
allegations  of  the  complaint,  that  the  company  had  failed 
.and  refused  to  comply  with  her  duty  in  the  premises;  and, 
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as  such,  was  already  covered  by  the  general  denial  on  file  at 
the  time  the  demurrer  was  sustained,  and  hence  there  could 
then  not  have  been  error,  if  the  answer  was  stricken  out  on 
motion. 

In  the  fifth  paragraph  of  the  answer,  it  is  alleged  that  the 
railroad  company  constructed  her  railroad  upon  and  across 
said  streets  and  alleys  in  the  complaint  mentioned  under  the 
provisions  of  the  ordinance  in  said  complaint  stated,  and 
that  she  acquired  her  right  of  way  through  said  city  by  vir- 
tue of  said  ordinance;  and  she  avers  that  from  the  making 
and  constructing  of  her  said  railroad  until  the  present  time, 
wherever  the  same  has  been  laid  upon  or  across  such  streets 
and  alleys,  she  has  made  and  kept  up  and  maintained  all  the 
necessary  crossing  places  for  the  convenient  passing  over 
said  railroad  with  horses,  teams,  wagons,  drays,  etc.,  and  that 
wherever  the  grade  of  said  railroad  is  higher  than  any  of 
such  streets  or  alleys,  she  has  filled  up  the  same  on  each 
side  of  said  railroad,  so  as  to  form  a  convenient  passage 
over  the  said  road  with  horses,  teams,  wagons,  persons, 
drays,  etc.  The  fiflh  paragraph  of  answer  the'relatrix  moved 
to  strike  out,  on  the  ground  that  the  matters  therein  con- 
tained are  surplusage,  which  motion  was  by  the  court  sus- 
tained. This  paragraph  of  answer  was  also  filed,  while  the 
general  denial  remained  on  file  as  an  answer  to  the  com- 
plaint. The  complaint  sets  forth,  and  it  is  the  very  gist  of 
the  action,  that  it  was  necessary  and  the  duty  of  the  railroad 
company  to  grade  the  streets  and  alleys  in  the  complaint 
mentioned,  in  a  certain  way,  where  the  railroad  is  con- 
structed in  and  upon  a  street,  lengthwise;  that  it  was  neces- 
sary and  the  duty  of  the  company  to  fill  up  on  the  sides  and 
to  grade  and  make  such  street,  for  the  entireiength  covered 
by  an  embankment,  of  a  level  grade  with  the  embankment, 
and  flush  with  the  rails  of  the  road,  and  to  the  full  extent 
of  the  width  of  such  street;  and  where  the  railroad  is  con- 
structed across  a  street  or  alley,  that  it  was  necessary  and 
the  duty  of  the  company  to  make  the  street  and  alley  cross- 
ings, of  a  grade  not  exceeding  three  degrees,  and  to  the  full 
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extent  of  the  width  of  such  street  and  alley;  and  also  to 
make  the  rails  of  the  road  in,  upon,  and  across  such  streets 
and  alleys,  flush  with  the  street  or  alley  crossing,  in  order  to 
make  and  keep  up  all  necessary  crossing  places  for  the  con- 
venient passing  over  the  railroad  with  horses,  teams,  etc., 
and  to  form  a  convenient  passage  over  the  same;  but  that, 
although  thereunto  requested  by  the  relatrix,  and  although 
a  reasonable  time  had  long  since  elapsed,  the  railroad  com- 
pany had  wholly  failed  and  refused  to  perform  her  legal  duty 
in  the  premises,  to  comply  with  the  conditions  and  require- 
ments of  said  ordinance,  and  to  grade  such  streets  and  alleys 
as  was  necessary  and  was  her  duty  in  the  premises,  so  as  to 
leave  them  useful  and  convenient  for  the  original  purposes 
for  which  they  were  laid  out.    The  railroad  company  having 
filed,  as  one  of  her  answers,  the  denial,  the  relatrix  was 
bound  to  prove  every  material  allegation  of  her  complaint, 
i.  €.f  that  the   raiload  company  erected  embankments  io, 
upon,  or  across  the  streets  and  alleys  in  the  complaint  men- 
tioned, and  constructed  her  road  upon  such  embankments; 
that  by  reason  of  such  embankments  and  the  railroad  built 
thereon,  the  passage  in,  upon,  or  across  such  streets  was 
obstructed,  etc.,  and  that  the  railroad  company  had  not  so 
graded  such  streets  and  alleys,  at  the  points  where  she  built 
her  railroad  in,  upon,  or  across  the  same,  as  to  be  convenient 
for  passage,  etc.,  as  it  was  necessary  and  her  legal  duty  to 
do,  and  as  she  was  required  also  to  do  by  the  conditions 
contained  in  the  ordinance  granting  her  right  of  way.    All 
this  was  necessary  oa  the  part  of  the  city  to  prove,  and  if 
she  did  not  prove  it,  as  she  could  not  have  done  if  the  com- 
pany had  performed  her  duty  in  the  premises,  or  if  she  had 
attempted  to  do  so,  as  the  railroad  company  could  have 
successfully  contradicted  it  under  the  general  denial,  the 
matters  set  up  in  the  fifth,  as  well  as  in  the  third  par^raph 
of  the  appellant's  answer  were  admissible  for  her  to  prove 
under  the  general  denial,  and  hence  no  harm  could  result  to 
the   appellant,  either  from  the  sustaining  of  a  motion  to 
strike  the  same  out  or  from  the  sustaining  of  a  demurrer  to 
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the  same.  And  the  decision  of  the  court  being  right  at  the 
time  when  made,  the  subsequent  withdrawal  of  the  general 
denial  could  certainly  not  reinstate  either  of  the  special 
answers,  unless  the  matter  was  again  brought  to  the  atten- 
tion of  the  court,  and  leave  therefor  had  been  asked  of  the 
court,  and  leave  refused  without  just  ground  Nothing  of 
the  kind  was  done,  however,  and,  of  course,  the  ex  parte 
action  of  a  party  subsequent  to  a  ruling  against  him,  which 
was  right  or  harmless  and  of  no  injurious  consequence  when 
made,  cannot  make  such  ruling  wrong  and  erroneous.  But 
even  assuming  the  fifth  paragraph  of  the  answer  to  be  an 
affirmative  plea,  not  covered  by  the  general  denial,  was  the 
answer  itself  a  valid  defence? 

It  is  true,  that  the  answer  sets  up  that  the  railroad  com- 
pany, whenever  their  work  was  laid  upon  or  across  any  of 
the  said  streets  or  alleys,  made  all  necessary  crossing  places 
for  the  convenient  passing  over  said  road  with  horses,  teams, 
etc. ;  and  where  the  grade  of  said  road  was  higher  than  such 
streets  or  alleys,  they  filled  tip  on  each  side  of  their  road,  to 
form  a  convenient  passage  over  the  same;  but  it  does  not  set 
forth  specially  how  and  in  what  manner  she  constructed  the 
street  crossings,  etc.,  so  as  to  show  that  she  had  in  fact  com- 
plied with  the  requirements  of  the  ordinance.  It  is  affirma- 
tively averred  in  the  complaint,  what  was  necessary  to  be 
done  at  street  and  alley  crossings,  to  make  them  so  as  to  be 
convenient  for  passing  over  the  railroad  with  horses,  teams, 
etc.,  and  also,  what  was  necessary  to  be  done  where  the 
grade  of  the  railroad  was  higher  than  such  streets  or  alleys, 
to  form  a  convenient  passage  over  the  same,  and  that  the 
railroad  company  had  not  done  it  In  this  answer  appel- 
lant does  not  deny  what  the  relatrix  alleges  was  necessary 
to  be  made  and  done;  thus  admitting  the  truth  of  the  alle- 
gations of  the  complaint.  Nor  does  she  aver  that  what  was 
thus  necessary  to  be  made  and  done  was,  in  fact,  made  and 
done  by  her.  Was  it  not  necessary,  and  the  duty  of  the 
company,  as  matter  of  law,  and  as  a  correct  interpretation 
of  the  provisions  of  said  ordinance,  that  where  any  grading 
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was  required  to  be  done  by  the  railroad  company,  the 
whole  line  of,  as  also  the  whole  width  of,  the  street  affected 
should  be  replaced  in  a  conveniently  passable  condition? 
Streets  have  their  centers  for  teams,  their  gutters  for  drain- 
age, and  their  sidewalks  for  pedestrians.  If,  then,  before  the 
laying  of  a  railroad  across  a  street,  it  had  its  center  graded 
for  teaming,  its  gutters  paved  for  drainage,  and  its  side 
walks  fixed  for  foot-passengers,  and  the  railroad  compaDy 
obtaining  a  right  of  way  across  such  street  upon  condition 
that  she  replace  the  street  in  as  conveniently  passable  con- 
dition as  the  same  was  before  the  laying  of  her  track  across 
the  street,  what  is  the  fair  interpretation  of  the  condition? 
Indeed,  without  any  ordinance  or  condition  to  that  efiect, 
what  is  the  fair  legal  duty  of  the  company  to  do  ?  It  seems  to 
us  there  can  be  but  one  answer,  and  that  is  to*  replace  things^ 
as  nearly  as  the  nature  of  the  case  will  admit  of,  in  the  same 
condition  in  which  they  were  before.  And  hence,  a  railroad 
company  crossing  a  street  upon  a  high  embankment  must 
either  leave  a  convenient  passage  way  underneath,  or  else 
make  a  crossing  over,  of  full  width,  and  of  an  easily  ascend- 
ible  and  descendible  grade,  and  flush  with  the  rails  of  the 
road.  Nothing  less  can  satisfy  the  just  and  legal  rights  of 
the  public  to  use  and  enjoy  their  public  highways,,  free  of 
obstructions  and  impediments,  to  their  full  extent,  particu- 
larly in  a  city.  That  a  railway  company,  when  they  alter 
the  course  or  grade  of  a  highway,  in,  upon,  or  across  which 
they  constructed  their  railway,  must  restore  the  highway  to 
its  former  full  width,  under  a  clause  in  their  act  of  incorpo- 
ration to  the  same  effect  as  the  duty  enjoined  upon  the 
appellant  in  said  ordinance,  and  that  a  writ  of  mandate,  to 
compel  the  performance  of  such  duty,  lies  against  such  rail- 
way company,  has  been  so  held  by  the  English  courts,  in  a 
number  of  cases.  Regina  v.  The  London  and  Birmingham 
R,  W.  Co,y  I  Railw.  Cas.  317;  Regina  v.  Tlu  Birmingham  and 
Gloucester  R,  W.  Co,,  2  Railw.  Cas.  694;  2  Q.  B.47;  2  Railw. 
Cas.  711;  I  Railw.  Cas.  523;  3  Q.  B.  528. 
The  complaint  also  alleges  that  by  law,  and  under  the  pro- 
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visions  and  conditions  contained  in  said  ordinance  granting 
to  the  company  right  of  way  in,  upon,  and  across  the  streets 
and  alleys  in  the  complaint  mentioned,  wherever  their  work 
was  laid  upon  or  across  any  such  street  or  alley,  in  order  to 
make  and  keep  up  all  necessary  crossing  places  for  the  con- 
venient passing  over  said  road  with  horses,  teams,  etc.,  it 
was  necessary  and  the  duty  of  the  appellant  to  lay  the  rails 
of  the  road  flush  with  the  street  by  imbedding  them,  or  to 
make  the  crossing  flush  with  the  rails  by  planking  on  the 
sides  thereof  or  otherwise;  but  that  the  appellant  had  also 
failed  and  refused  to  so  lay  the  rails  of  her  road ;  and  the 
motion  and  prayer  of  the  complaint  embraces  a  motion  and 
prayer  for  a  mandate  against  the  railroad  company,  compel- 
ling the  laying  of  the  rails  of  the  road  flush  with  the  street 
and  alley  crossings.  It  is  nowhere  affirmatively  alleged  in 
either  the  third  or  fifth  paragraph  of  the  answer,  that  that 
was  done  by  the  company,  or  that  it  was  not  necessary  to  be 
done,  or  that  it  was  not  the  duty  of  the  company  to  do  that, 
and  the  answers  each  being  directed  to  the  whole  complaint, 
but  failing  to  answer  a  material  part  of  the  complaint,  in  it- 
self a  substantial  and  sufficient  cause  of  action  even  if  the 
answers  were  otherwise  valid,  were  also  on  that  account  in- 
sufficient. And  for  the  several  defects  in  the  averments  of 
each  of  the  third  and  fifth  paragraphs  of  answer  herein 
above  pointed  out,  taking  them  as  affirmative  pleas,  both 
were  insufficient  and  bad  on  demurrer.  And  although,  tech- 
nically, the  sufficiency  of  the  fifth  paragraph  of  answer,  as 
an  affirmative  plea,  should  not  have  been  tested  on  motion 
to  strike  it  out,  but  by  a  demurrer,  for  want  of  sufficient 
facts ;  and  taking  the  third  paragraph  of  answer  as  a  nega- 
tive plea,  a  motion  to  strike  it  out,  instead  of  a  demurrer, 
should  have  been  directed  to  it;  yet  a  correct  result  either 
having  been  reached  or  being  still  attainable  under  another 
paragraph  of  answer  as  to  both  these  pleas  at  the  time  of 
the  rulings  thereon  by  the  court,  the  appellant  will  not  be 
permitted  to  complain  of  such  technical  errors,  nor  will  this 
court  reverse  the  judgment  on  account  of  such   errors, 
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merely.  The  rulings  of  this  court  upon  this  point  are  so 
numerous  and  well  remembered,  that  a  reference  thereto  is  not 
deemed  necessary. 

The  venue  of  the  cause  was  changed  to  Ohio  county,  but, 
by  agreement  of  parties,  was  certified  back  to  Dearborn 
county,  and,  by  leave  of  court,  the  railroad  company  with- 
drew the  general  denial ;  and  she  refusing  to  make  further 
answer,  the  court  ordered  and  adjudged  that  the  railroad 
company  be,  and  she  was,  ordered  and  commanded  forthwith, 
without  any  delay,  to  so  construct,  level,  and  grade  the  said 
embankments  and  the  said  railroad,  side-tracks,  and  switches, 
built,  erected,  and  constructed  in  and  upon  the  said  streets 
in  the  complaint  mentioned,  so  as  to  make  such  streets,  the 
full  length  and  width  thereof,  of  a  grade  flush  with  such  em- 
bankments, railroad,  side-track,  and  switches,  and  to  fill  up 
on  the  sides  of  such  embankments,  side-track,  and  switches, 
and  at  such  street  and  alley  crossings,  so  as  to  make  the 
grade  of  such  streets  and  alleys  (excepting  the  alley  next 
southeast  of  and  running  parallel  with  William  street  in  said 
city),  across  which  such  embankments  and  the  railroad,  side- 
tracks, and  switches,  built  thereon,  are  built,  erected,  and 
constructed,  the  whole  width  of  such  streets  and  alleys,  of  ao 
easy  and  convenient  g^de  for  crossing  such  embankments 
and  the  railroad,  side-tracks,  and  switches  built  thereon,  such 
grade  not  to  exceed  three  degrees ;  and  at  all  points  to  make 
the  rails  laid  in  and  upon  and  across  such  streets  and  alleys 
(except  the  alley  next  south-east  of  and  running  parallel  with 
William  street  in  said  city),  level  and  flush  with  the  same,  so 
that  the  passage  and  repassage  of  vehicles  and  persons  in, 
upon,  and  across  the  same  may  not  be  prevented  or  ob- 
structed, or  be  impracticable  or  difficult,  but  so  that  the 
same  may  be  passable  and  convenient  for  all  proper  public 
uses,  as  moved  and  prayed  for  in  the  said  complaint;  and 
that  a  peremptory  writ  of  mandate  do  forthwith  issue  against 
the  railroad  company,  to  compel  the  performance  by  her  of 
the  acts  required  and  commanded  to  be  performed  by  such 
order  and  judgment,  etc. 
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We  are  of  the  opinion  that  the  court  committed  no  error 
in  overruling  the  demurrer  to  the  complaint,  or  in  sustaining 
the  demurrer  to  the  third  and  fifth  paragraphs  of  the  answer. 

The  judgment  is  affirmed,  with  costs. 

D.  S.  Major  and  O.  B.  Liddell^  for  appellant 

y.  Schwartz^  for  appellee. 


Schipper  v.  St.  Palais  et  al. 

CozrvETANCB. — Comtruttionn^^X  conveyance  of  a  lot  to  A.,  for  the  use  of  the 
Catholic,  congregation  of  the  city  of  Aurora,  called  ''  St  Maxy's,"  to  have  and 
to  hold  said  premises,  etc.,  for  the  use  of  said  congregation  or  their  assigns 
forever,  conveys  an  indefeasible  title  in  fee  simple. 

Same. — EstofpeL — ^A  church  building  was  erected  upon  a  lot  thus  conveyed, 
and  after  the  use  of  the  building  for  years  for  worship,  the  building  was 
removed,  and  the  use  of  the  lot  for  church  purposes  was  abandoned,  and  while 
a  suit  by  the  grantor  was  pending  to  have  the  deed  of  conveyance  corrected 
on  the  ground  of  mistake  in  drafting,  so  as  to  limit  its  exclusive  use  to  church 
purposes,  and  demanding  a  forfeiture  of  the  lot  to  the  grantor  on  account  of 
such  abandonment,  the  grantor  took  a  contract  to  grade  the  street  in  front  of 
said  lot,  under  an  ordinance  of  the  city,  and  made  an  afiidavit  to  secure  the 
issuing  of  a  precept  for  the  collection  of  an  assessment  against  the  owner  of 
the  lot,  and  in  said  affidavit  alleged  that  A.  was  the  owner  thereof;  whereupon 
A.  paid  said  assessment. 

Held,  that  the  grantor  was  not  estopped  by  such  affidavit  from  prosecuting  his 
suit  for  the  recovery  of  said  lot  against  A. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Suit  by  appellant  against  Maurice  de  St.  Palais,  Bishop 
of  Vincennes,  and  the  Trustees  of  the  Catholic  congregation 
of  the  city  of  Aurora. 

Complaint  in  two  paragfraphs.  The  first  paragraph  alleges, 
in  substance,  that  on  the  ist  day  of  April,  1854,  the  plaintiff 
was  seized  of  a  lot  of  ground  in  the  city  of  Aurora,  in  Dear- 
born county,  containing  thirty-five  hundredths  of  an  acre, 
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which  is  particularly  described;  that  he  also  owned  other 
real  estate,  on  which  he  resided,  in  the  immediate  vicinity 
of  said  lot,  and  being  a  member  of  the  Catholic  church,  he 
was  interested  in  the  erection  of  a  church  edifice,  for  the 
use  of  said  church,  near  his  residence;  and  for  that  purpose 
he  proposed  to  the  Catholic  residents  of  said  city  that  if 
they  would  join  him  in  the  erection  of  a  church  edifice  on 
said  lot,  he  would  donate  the  same  to  the  Catholic  sodet}-, 
to  be  organized  ''for  the  exclusive  use  thereof,  the  same  to 
be  appropriated  as  the  site  of  such  church  edifice,  forever, 
and  to  be  used  for  no  other  purpose;"  that  said  propositioii 
was  accepted  by  the  Catholic  residents  of  said  city,  who 
thereupon  organized  a  Catholic  society,  called  ''the  Catholic 
congregation  or  society  of  St.  Mary's;"  and  by  mutual  and 
voluntary  donations  and  contributions,  made  by  the  mem- 
bers of  said  society,  a  brick  edifice  was  erected  on  said  lot, 
for  the  purpose  aforesaid,  at  a  cost  of  five  thousand  dollars; 
"a  part  of  the  members  of  said  congregation  being  Germans^ 
and  a  part  English,  it  was  agreed  between  them,  at  the  time 
of  the  erection  of  said  church  edifice,  that  in  case  the  Cath- 
olic population  of  said  city  should  so  increase   that  said 
building  would  be  insufficient  for  their  accommodation,  and 
they  should  divide,  then  said  lot  and  edifice  should  be  re- 
tained by  and  belong  to  whichever  of  said  nationalities,  Ger- 
man or  English,  that  should  contribute  the  largest  amount 
towards  the  erection  of  said  edifice;"  that  said  building  was 
completed  and  dedicated  as  a  Catholic  church,  about  the 
first  of  October,  1854,  toward  the  erection  of  which   the 
plaintiff  contributed  the  sum  of  one  hundred  dollars;  that 
from  the  time  of  its  ct)mpletion  until  the  first  of  October, 
1863,  "it  was  used  and  occupied  exclusively  for  religious 
purposes,  and  as  a  school-house  for  a  Catholic  school  by  said 
congregation;"  that  on  the  22A  day  of  October,  1859,  the 
plaintifil^  "by  the  direction  of  said  congregation,  and  for  the 
sole  purpose  of  securing  the  permanent  application  of  said 
lot  to  the  purposes  aforesaid,  conveyed  the  same  to  said 
Maurice  de  St.  Palais,  Catholic  Bishop  of  Vincennes,  in  trust 
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for  the  use  of  the  Catholic  congregation  of  the  city  of  Au- 
rora, called  'St.  Mary's.'"  It  is  further  alleged,  that  in  ex- 
ecuting said  conveyance,  it  was  the  intention  of  the  plaintiff 
to  convey  said  lot  *'  for  the  sole  and  exclusive  purpose  of  a 
site  for  a  church  edifice,  to  be  exclusively  used  for  that  pur- 
pose, and  for  no  other  purpose  whatever;"  and  it  was  so  un- 
derstood and  intended  by  said  bishop  and  said  congregation; 
but  that  said  provision  was  omitted  from  said  conveyance 
by  inadvertence  and  mistake;  that  there  was  no  other  con- 
sideration for  said  conveyance  than  the  erection  of  said  edi- 
fice as  a  perpetual  place  of  worship  for  the  Catholics  of  said 
city.  It  is  then  alleged,  that  in  1863,  said  congregation 
determined  to  abandon  said  premises,  and  change  the  site 
for  their  church  edifice  to  a  more  central  point  in  said  city, 
and  accordingly  erected  a  new  church  building  on  another 
lot,  the  third  of  a  mile  distant  from  the  former  one,  and  tore 
down  the  building  on  the  lot  so  donated  by  the  plaintiff,  and 
used  the  brick  and  other  materials  thereof  in  the  erection  of  a 
school-house  for  the  use  of  said  congregation,  in  the  imme- 
diate vicinity  of  the  new  church  edifice.  All  of  which  was 
contrary  to  the  wish  and  over  the  protest  of  the  plaintiff. 

That  said  congregation  having  thus  abandoned  said  lot 
and  the  use  thereof  as  a  site  for  a  church  edifice,  the  plain- 
tiff took  possession  thereof  on  the  ist  day  of  December, 
1863,  and  has  ever  since  so  held  the  same.  But  that  said 
congregation  threaten  to  disturb  his  possession,  and  claim 
that  they  are  the  owners  of  said  lot,  under  the  conveyance 
thereof  to  the  bishop  in  trust,  as  aforesaid,  and  declared  their 
intention  to  sell  the  same  and  apply  the  proceeds  to  the  use 
of  said  congregation. 

It  concludes  with  a  prayer  that  the  title  and  estate  con- 
veyed by  said  deed  of  trust  may  be  declared  forfeited,  and 
that  the  plaintiff  be  quieted  in  the  possession  of  said  lot,  and 
that  the  deed  made  by  him  to  said  Maurice  de  St.  Palais  as 
bishop,  in  trust  for  the  use  of  said  congregation,  may  be  re- 
formed, and  the  mistake  therein  corrected,  so  as  to  more 
clearly  express  the  intention  of  the  parties  thereto  as  herein- 
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before  stated.  A  copy  of  the  deed  referred  to  is  made  a 
part  of  the  complaint,  which,  omitting  the  description  of 
the  premises  conveyed,  is  as  follows : 

''This  indenture  witnesseth  that  Bernard  Schipper  and 
Catharine  Schipper,  his  wife,  of  the  county  of  Dearborn,  in 
the  State  of  Indiana,  do  hereby  bargain,  sell,  and  convey  to 
Maurice  de  St  Palais,  of  the  county  of  Knox,  in  the  State 
of  Indiana,  for  the  sum  of  one  dollar,  and  for  the  further 
consideration,  the  affection  we  have  to  the  Catholic  church 
and  Catholic  school,  do  hereby  grant,  bargain,  sell,  and  con- 
vey unto  the  said  Maurice  de  St.  Palais,  for  the  use  of  the 
Catholic  congregation  of  the  city  of  Aurora  called  'St 
Mary's,'  it  being  at  present  used  by  the  German  and  Eng- 
lish congregations  together,  but,  by  an  agreement  of  tic 
members  of  said  church,  it  is  understood  that  at  any  time 
hereafter  should  the  said  church  get  to  be  too  small,  tliis  lot 
to  belong  to  the  portion  that  has  contributed  the  most  money 
toward  building  said  church,  forever,  the  following  real  «- 
tate,"  etc,  *  *  *  ^fo  have  and  to  hold  said  premises, 
with  the  appurtenances,  unto  the  said  Maurice  de  St.  Palais, 
for  the  use  of  said  congregation  or  their  assigns  forever,  and 
the  said  Bernard  Schipper,  for  himself  and  heirs,  doth  hereby 
covenant  with  said  Maurice  de  St.  Palais  that  he  is  lawfully 
seized  of  the  premises  aforesaid,  and  that  the  said  premises  are 
free  and  clear  from  all  incumbrances  whatsoever,  and  that  they 
will  foreverwarrant  and  defend  the  same  unto  the  said  Maurice 
de  St  Palais,  for  the  use  aforesaid,  against  the  lawful  claims 
of  all  persons  whomsoever.     In  testimony  whereof,"  etc. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  except  that  it  does  not  seek  to  reform  the  convej^ance 
made  by  the  plaintiff  to  Maurice  de  St.  Palais  for  the  lot, 
nor  does  it  allege  that  any  mistake  was  made  in  drafting  it 

The  court  sustained  a  demurrer  to  the  second  pars^raph, 
to  which  the  plaintiff  excepted. 

An  answer  was  then  filed  to  the  first  paragraph  of  the 
complaint,  consisting  of  two  paragraphs ;  the  first  is  a  gen- 
eral denial ;  the  second  alleges,  as  an  estoppel,  the  following 
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State  of  facts:  that  since  the  commencement  of  this  suit, 
the  city  of  Aurora  had,  by  ordinance,  provided  for  grading 
Market  street  in  said  city;  that  Schipper,  the  appellant,  be- 
came the  contractor  for  grading  said  street;  that  an  assess- 
ment was  made  on  said  lot,  which  fronts  on  said  street,  by 
the  engineer  of  said  city,  in  the  name  of  Maurice  de  St 
Palais,  for  one  hundred  and  seventeen  dollars  and  fifty  cents, 
for  work  done  under  said  contract  in  front  of  said  lot;  that 
an  account  therefor  was  made  out  against  said  Maurice  de 
St  Palais,  with  the  affidavit  of  the  appellant,  the  contractor, 
attached,  stating  that  **  Maurice  de  St  Palais,  Bishop  of  Vin- 
cennes,  is  indebted  to  him  tn  the  sum  of  one  hundred  and 
seventeen  dollars  and  fifty  cents,  being  the  amoimt  of  as- 
sessment due  him  for  the  improvement  of  Market  street  in 
front  of  'hog's  back,'  known  as  the  Catholic  church  lot, 
which  he  has  refused  to  pay,  and  the  estimate  thereof  has 
been  made  more  than  twenty  days  before  the  filing  of  this 
affidavit,  and  that  the  work  estimated  has  been  done  accord- 
ing  to  contract,"  and  avers  that  the  parcel  of  land  in  contro- 
versy is  the  same  land  referred  to  in  said  affidavit. 

It  further  alleges  the  issuing  of  a  precept  by  the  mayor  to 
the  treasurer  of  the  cify  for  the  collection  of  the  assessment 
by  sale  of  the  lot,  notice  thereof  to  Maurice  de  St  Palais, 
the  payment  of  the  assessment  by  him,  and  the  receipt  of 
the  money  by  the  appellant 

To  this  second  paragraph  of  the  answer  the  appellant  de- 
murred, but  the  court  overruled  the  demurrer;  to  which 
ruling  the  appellant  excepted;  and  upon  his  refusal  to  reply 
further,  a  final  judgment  was  rendered  against  him  for  costs. 

Eluott,  J. — ^Two  questions  are  presented  by  the  record 
in  this  case.  The  first  arises  upon  the  ruling  of  the  court, 
in  sustaining  the  demurrer  to  the  second  paragraph  of  the 
complaint;  and  the  second,  upon  the  overruling  of  the  de- 
murrer to  the  second  paragraph  of  the  answer. 

The  decision  of  the  first  question  depends  on  the  proper 
construction  of  the  language  of  the  deed  made  by  the  ap- 
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pellant  to  Maurice  de  St  Palab,  in  trust,  for  the  lot  in  con- 
troversy.   It  is  insisted  on  behalf  of  the  appellant  that  the 
terms  of  the  deed  clearly  indicate  that  the  lot  was  intended 
to  be  conveyed,  and  in  fact  was  conveyed,  for  the  exclusive 
purpose  of  a  site  for  a  church  edifice,  and  by  the  abandon- 
ment of  it  for  that  purpose,  the  title  reverted  to  the  donor. 
We  do  not  understand  the  language  of  the  deed  as  limitisg 
the  use  to  which  the  property  conveyed  maybe  applied.    It 
conveys  the  lot  to  Maurice  de  St  Palais,  the  bishop,  for  the 
use  of  the  Catholic  congregation  of  Aurora,  or  their  assign^ 
forever.    It  is  an  absolute  conveyance  in  fee,  in  trust;  to  the 
use  of  the  congregation  named,  without  any  condition  or 
limitation  as  to  the  mode  of  enjoyment,  and,  therefore,  ohi- 
veys  an  indefeasible  title  in.  fee  simple.    But  it  is  ui^d  that 
the  demurrer  admits  the  truth  of  the  allegation,  that  the 
church  edifice  was  erected  under  the  appellant's  proposition 
to  convey  the  lot  to  the  bishop,  for  tihe  site  of  a  churcb 
edifice,  and  for  no  other  purpose  whatever ;  and  that,  as  the 
deed  was  made  after  the  church  was  erected,  it  should  be 
read  in  connection  with  the  proposition  under  which  the 
church  was  built.     A  demurrer  admits  whatever  is  well 
pleaded,  in  the  pleading  demurred  to.    It  is  not  claimed,  in 
the  second  paragraph  of  the  complaint,  that  any  mistake 
was  made  in  drafting  the  deed,  or  that  it  does  not  clearly 
express  the  intention  of  the  appellant  at  the  time  of  its 
execution;  and,  as  it  was  executed  after  the  proposition  re- 
ferred to  was  made,  it  must  be  presumed,  in  the  absence  of 
a  proper  averment  to  the  contrary,  that  whatever  the  grantor 
may  have  previously  intended,  the  conveyance  properly  ex- 
presses his  intention  and  purpose  at  the  time  of  its  execu- 
tion; and  we  find  nothing  in  the  language  of  the  deed 
limiting  the  mode  in  which  the  property  conveyed  should  be 
used.     We  conclude,  therefore,  that  the  court  did  right  in 
sustaining  the  demurrer. 

The  matters  alleged  in  the  second  parag^ph  of  the  answer, 
it  is  claimed  by  the  appellees*  counsel,  show  a  valid  defence 
to  the  action,  by  way  of  estoppel  in  pais. 
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The  doctrine  of  estoppel  in  pais  rests  on  principles  of 
equity  and  justice,  in  the  prevention  of  fraud.  A  party  is 
concluded  from  denying  the  truth  of  his  own  acts  or  admis- 
sions which  are  intended  to  influence  the  conduct  of  another, 
and  do  so  influence  it,  when  such  denial  will  operate  to  the 
injury  of,  or  as  a  fraud  upon,  the  latter;  for,  in  such  case, 
good  conscience  and  honest  dealing  require  that  he  should 
be  estopped  from  making  the  denial.  But  the  doctrine  can 
have  no  application  where  all  the  facts  are  equally  known  to 
both  parties,  or  where  the  party  setting  up  the  estoppel  was 
not  influenced  or  deceived  by  the  acts  or  admissions  set  up. 
Fletcher  v.  Holmes^  25  Ind.  458;  Ridgway  v.  Morrison ^  28 
Ind.  201. 

Here,  the  matters  alleged  occurred  during  the  pendency 
of  the  suit.  The  assessment  for  the  street  improvement  was 
a  legal  lien  on  the  lot,  whoever  might  be  the  owner,  and  the 
lot  was  liable  to  be  sold  for  its  payment.  These  facts  were 
known  alike  to  both  parties.  The  appellees  knew  that  the 
appellant  claimed  title  to  the  lot,  and  was  then  prosecuting 
the  action  for  its  recovery.  The  condition  of  the  title,  and 
the  questions  involved  in  the  suit  in  reference  to  it,  were 
equally  well  known  to  both  parties.  Under  these  circum- 
stances, we  are  unable  to  discover  any  ground  for  the  asser- 
tion that  the  appellees  were  deceived  or  misled,  in  paying 
the  assessment,  by  the  acts  of  the  appellant 

We  think  the  second  paragraph  of  the  answer  presents  no 
valid  defence  to  the  action,  and  that  the  court  erred  in  over- 
ruling the  demurrer  to  it. 

Judgment  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  sustain  the  demurrer 
to  the  second  paragraph  of  the  answer,  and  for  further  pro- 
ceedings. 

Gregory,  C.  J. — ^I  do  not  concur  in  the  reversal  of  the 
judgment  below.  The  claim  for  street  assessment  was  made 
under  oath.     I  do  not  think  that  a  party  who  compels  pay- 
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ment  by  his  oath,  can  afterward  be  allowed  to  say  that  be 
committed  perjury. 

Downey,  J. — ^A  rehearing  was  granted  in  this  case,  on 
petition  of  the  appellees,  upon  the  question  relating  to  the 
sufficiency  of  the  second  paragraph  of  the  answer.  The  case 
was  again  submitted  to  the  court.  After  full  consideration, 
we  have  come  to  the  same  conclusion  reached  by  the  majority' 
of  our  predecessors.  The  decision,  and  the  reasons  for  it, 
are  so  well  stated  in  the  opinion  of  Eixiott,  J.,  that  we  do 
not  deem  it  necessary  to  make  any  further  statement  of  oar 
opinion. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  further  proceed- 
ings. 

W,  S,  HolmaHy  for  appellant, 

y.  Schwartz^  for  appellees. 


Wyant  et  al.  v^  Pottorff  et  al. 

Peomissory  l^QrcJi^-^Assignment.—Evidence.—ln  a  suit  on  apromissoiya* 
against  Uie  maker,  brought  by  one  to  whom  it  has  beenasagned  in  wiiDflg<>° 
the  back  thereof,  an  answer  of  general  denial  puts  in  issue  such  assigoDieot, 
which  must  be  shown  in  evidence. 

Shxa.'^AUomey^  Fees, --Proof  of  Ftf/«ftf.— Where  an  agreement  is  containe^ 
in  a  promissory  note,  to  pay  attorneys'  fees  on  collectioo,  tfta®  '"^ 
proof  of  the  value  of  the  attorney's  services,  to  authorize  a  finding  therew- 

APPEAL  from  the  Hamilton  Common  Pleas. 

Pettit,  J.— The  names  of  the  parties  in  the  zsS^^^ 
of  errors,  in  the  abstract,  and  in  the  brief  of  the  appeUaafe 
arc  reversed,  and  this  misled  the  clerk  of  this  court,  w6o  ^ 
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sued  a  summons  for  the  appellants,  which  was  served  on 
them  by  the  proper  sheriff.  This  would  not  bring  the  ap- 
pellees before  this  court,  but  the  clerk  has  endorsed  on  the 
transcript  that  the  case  was  submitted  by  agreement,  and 
we  suppose  the  parties  are  properly  in  court.  In  the  papers 
above  named,  the  parties  are  called  plaii\tiffs  and  defendants. 
These  are  improper  designations  in  this  court.  They  should 
be  "appellants  and  appellees." 

This  was  a  suit  on  a  promissory  note  made  by  the  appel- 
lants to  third  persons,  and  assigned  in  writing  on  the  back 
of  it  to  the  appellees,  and  in  it  there  was  a  stipulation  to  pay 
attorneys'  fees  if  suit  was  brought  for  its  collection. 

The  general  denial  was  in,  and  the  cause  was  submitted 
to  the  court  for  trial ;  finding  for  the  plaintiff)  motion  for  a 
new  trial  overruled,  and  judgment  on  the  finding  for  the 
face  of  the  note  and  interest,  and  for  twenty-six  dollars  and 
forty-five  cents  more,  which  we  suppose  was  intended  for  at- 
torney's fee.  Overruling  the  motion  for  a  new  trial  is  as- 
signed for  error,  and  among  the  causes  for  a  new  trial  are, 
that  the  finding  is  not  sustained  by  sufficient  evidence,  and 
that  the  damages  are  excessive.  For  both  of  these  causes, 
the  motion  for  a  new  trial  should  have  been  sustained.  A 
bill  of  exceptions  informs  us  that  the  reading  of  the  note 
sued  upon  was  the  only  evidence  given  in  the  cause.  The 
indorsement  or  assignment  on  the  note  was  not  read,  but 
was  put  in  issue  by  the  general  denial. 

There  was  no  evidence  of  the  value  of  attorney's  fee,  and 
the  court  could  not  take  judicial  notice  of  and  find  the 
amount  of  the  fee  without  some  evidence  on  that  subject. 
We  do  not  think  it  necessarj'  to  decide  any  other  question 
presented. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  cause  remanded  for  further  proceedings. 

A.  F.  Shirts,  for  appellants. 
Vol.  XXXVII.— 33 
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,5  SJJ  Triai^asofRighi.'-^DtmandofJudgmeta.-^RtQsmsforNaaT^ 

chased  from  the  Stateapieceof  land  and  received  a  certificate  ixom  the  sinki^ 
fund  commissioners,  entitling  him  to  a  deed  at  the  end  of  fi^^  years,  on  paymeEi 
of  interest  yearly  in  advance,  and  the  principal  of  the  purchase-money  at  thst 
dale.  A.  assigned  said  certificate  of  purchase  to  B.,  executing  and  admovl- 
edging  an  instrument  reciting  the  assignment,  and  that  he  had  also  wcgcBlfd 
a  note  for  a  certain  sum  to  B.,  payable  in  two  years,  and  upon  failure  to  psf 
the  same  at  maturity,  the  title  to  the  land  described  in  the  certificate  vas  tc 
vest  in  B.  and  become  absolute.  A.  was  to  pay  all  taxes  and  the  interest  cc 
the  sum  due  the  sinking  fund.  A.  neglected  to  pay  the  interest,  and  the  \bA 
was  again  sold  by  the  sinking  fimd  commiasioners,  and  purchased,  anda  deed 
taken  to  A.'s  wife,  who  had  full  knowledge  of  all  the  focts.  K.  filed  % 
complaint  against  A.  and  wife.  The  first  two  paragmphs  were  to  have  tiK 
conveyance  to  the  wife  set  aside  as  fraudulent  and  the  lien  enforced;  t^ 
third  paragraph  was  to  quiet  the  plaintiff's  title  to  the  land ;  and  the  fost^ 
was  for  its  recovery.  After  the  evidence  was  concluded  and  the  chaz^ge  of  the 
coozt  given  to  the  juxy,  but  befcwe  they  retired,  the  plaintiff  dismissed  as  to  ik 
third  and  fourth  paragraphs  of  the  complaint.  The  finding  was  for  the  jdaia- 
tiff. 

.Heldy  that  the  facts  stated  constituted  a  cause  of  action. 

.Held^  also,  that  the  plaintiff  had  a  ri^^t  to  dismiss  as  to  any  paragraphs. 

Meld^  also,  that  the  defendant  was  not  entided  to  a  new  trial  as  a  matter  cf 
right  Such  new  trial  may  be  claimed  in  actions  for  quieting  tide,  or  for  tbe 
recovery  of  real  estate,  but  cannot  be  demanded  in  a  trial  to  set  aside  a  ogb- 
veyance  as  fraudulent  and  subject  the  property  to  sale  or  in  an  action  for 
the  specific  performance  of  a  contract  regarding  real  estate. 

.Uddf  also,  that  the  prayer  for  relief  under  all  the  paragraphs  conld  not  eakise 
the  allegations  of  the  complaint  as  left  to  the  jury,  and  the  court  would  giast 
the  proper  remedy. 

.Held^  also,  that  the  reasons  for  a  new  trial  uiged  in  this  court  must  conespood 
with  the  causes  stated  below* 

.Heldf  also,  that  the  reasons  for  a  new  trial,  that  the  comt  erred  <*in  aAwiiti»g 
evidence  improperly,  which  was  objected  to  by  the  defendants  at  the  time,*^ 
and  "  in  refusing  evidence  offered  by  defendants,  which  was  excepted  to  2I 
the  time,"were  too  general. 

APPEAL  from  the  Delaware  Circuit  Court. 

BusKiRK,  J. — ^The  facts  necessary  to  a  proper  understand- 
ing of  the  questions  of  law  involved  in  this  case,  are  as  fol- 
lows :  That  Silas  Colgrove  and  Eleazer  Coffeen,  on  the  23d 
day  of  November,  1857,  purchased  from  the  State  of  Indiana, 
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a  tract  of  land  situated  in  Delaware  county,  containing  two 
hundred  and  forty  acres,  and  received  from  the  President  of 
the  Sinking  Fund  Board  a  -certificate,  which  entitled  the 
holder  to  an  absolute  conveyance  at  the  "expiration  of  five 
years,  on  the  conditions  that  the  interest  on  the  purchase- 
money  was  paid  annually,  and  the  principal  at  the  ^xpira*^ 
tion  of  five  years  from  the  date  of  purchase.  It  was  also 
provided,  that  upon  failure  to  pay  any  instalment  of  interest 
or  the  principall,  when  due,  flie  said  land  should  be  for- 
feited to  the  State,  and  again  become  subject  to  sale ;  that 
the  said  Colgrove  and  Coffeen,  on  the  15  th  day  of  January, 
1858,  for  a  valuable  consideration,  by  an  indorsement  in 
writing,  assigned  and  transferred  to  the  appellant,  Joshua 
Truitt,  the  said  certificate  of  purchase,  and  placed  him  in 
possession  of  the  said  tract  of  land,  who  assumed  the  pay- 
ment of  the  interest  and  principal  due  the  State;  that  on  the 
28th  day  of  August,  1863,  the  said  Joshua  Truitt  assigned 
and  transferred  to  Minor  Truitt,  the  said  certificate  of  pur- 
chase, as  security  for  certain  indebtedness,  described  in  the 
assignment;  that  on  the  first  day  of  January,  1866,  the  said 
Joshua,  made,  acknowledged,  and  delivered  to  the  said 
Minor  the  following  instrument: 

"The  foregoing  assignment,  made  August  28th,  1863,  is 
this  day  cancelled,  and,  in  lieu  thereof,  this  agreement  is 
substituted  Joshua  Truitt  has,  this  day,  executed  to  the 
said  Minor  Truitt^  his  note  for  twenty-four  hundred  dollars, 
due  two  years  afler  date,  waiving  valuation  laws,  and  1,  the 
said  Joshua  Truitt,  hereby  assign  to  the  said  Minor  Truitt, 
the  certificate  of  purchase  hereto  attached,  and  all  my  inter- 
est and  estate  in  the  land  therein  mentioned,  as  security  for 
the  payment  of  said  note;  and  it  is  hereby  expressly  agreed, 
that,  if  said  note  shall  not  be  paid,  on,  or  before  the  day  of 
its  maturity,  then^  and  in  that  case,  this  assignment  shall  be 
and  become  absolute,  and  said  land  irredeemable  by  me, 
and  on  and  afler  said  day,  said  purchase  shall  absolutely 
vest  in  ^  said  Minor  Truitt,  and  said  note  shall  be  cancelled 
and  delivered  to  me. 
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**It  is  further  agreed,  that  said  Joshua  Truitt  shall  be 
privileged  at  any  time  within  two  years  from  this  date  to 
make  valuable  and  permanent  improvements  upon  said  land, 
not  exceeding  in  value  the  sum  of  five  hundred  dollars;  and 
the  said  Joshua  Truitt  hereby  further  agrees  to  pay  all  in- 
terest in  said  purchase,  named  in  said  certificate,  and  all 
taxes  which  may  become  due  upon  said  land  within  tnro 
years  from  this  date." 

That  the  said  Joshua  failed  to  pay  his  note  to  Minor,  on 
maturity,  and  failed  and  neglected  to  pay  the  interest  when 
it  became  due  to  the  State  of  Indiana,  on  the  said  purchase, 
and  by  reason  of  such  failure,  the  said  land  was  and  became 
forfeited  to  the  State,  and  the  title  thereto  was  reinvested  [ 
in  the  said  State;  that  on  the  loth  day  of  December,  1867, 
the  State  of  IndiaJia  again  offered  the  said  land  for  sale  at 
public  auction,  when  the  same  was  purchased  by  and  in  the 
name  of  Annie  A.  Truitt,  the  wife  of  Joshua  Truitt,  \dio  received 
a  certificate  of  purchase  therefor,  and  on  the  loth  day  of 
February,  1868,  received  from  the  State  of  Indiana  a  deed 
for  the  said  tract  of  land;  that  it  was  alleged  in  the  com- 
plaint that  the  said  Joshua  Truitt  and  Annie  A.  Truitt  com- 
bined and  confederated  together,  for  the  fraudulent  purpose 
of  depriving  the  said  Minor  Truitt  of  his  lien  on  the  said 
tract  of  land,  and  in  pursuance  of  such  fraudulent  purpose, 
the  said  Joshua  purposely  failed,  and  omitted  to  pay  the 
interest  on  the  said  purchase,  so  as  to  cause  a  forfeiture  of 
said  land  to  the  State ;  that  after  the  same  had  become  for- 
feited he  caused  the  officers  of  the  Sinking  Fund  to  ofier  the 
same  for  sale  at  public  auction,  when  the  same  was  purchased 
in  the  name  of  his  wife,  for  the  fraudulent  purpose  of  cheat- 
ing and  defrauding  the  said  Minor  Truitt;  that  the  said  An- 
nie A.  Truitt,  with  ftall  knowledge  of  all  the  rights  and  equi- 
ties of  the  said  Minor,  took  the  said  conveyance  in  her 
name,  and  now,  in  fraud  of  his  rights,  claims  to  be  the  abso- 
lute owner  of  said  lands ;  and  that  the  said  Joshua  Truitt 
falsely  and  fraudulently  represented  to  the  said  Minor  Truitt, 
that  the  interest  on  the  said  lands  was  paid^  and  by  reason 
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of  such  false  and  fraudulent  representation  the  said  Minor 
Truitt  was  kept  in  ignorance  of  the  non-payment  of  said  in- 
terest, the  forfeiture  of  said  land  to  the  State,  and  the  resale 
thereof  to  tiie  said  Annie  A.  Truitt,  until  after  the  said  An- 
nie had  received  a  deed  from  the  State  of  Indiana. 

The  complaint  was  in  four  paragraphs.  The  first  and  sec- 
ond were  in  substance  the  same,  and  each  was  based  upon  the 
theory  that  Minor  Truitt  held  a  lien  or  mortgage  on  the  said 
tract  of  land,  to  secure  the  payment  of  the  money  due  him 
on  the  said  note. 

The  third  contained  substantially  the  same  facts  as  the 
first  and  second,  but  it  was  based  on  the  theory  that  when 
the  said  Joshua  failed  to  pay  the  said  note  at  its  maturity, 
the  said  assignment  ceased  to  operate  as  a  mortgage,  but 
became  an  absolute  conveyance,  and  vested  the  fee  simple 
title  in  the  said  Minor  Truitt. 

The  fourth  paragraph  alleged  that  Minor  Truitt  was  the 
absolute  owner  in  fee  of  said*  tract  of  land,  and  was  entitled 
to  the  immediate  possession  thereof,  and  that  the  defend- 
ants wrongfully  and  unlawfully  kept  him  out  of  the  posses- 
sion of  said  land. 

The  appellants  demurred  generally  and  separately  to  each 
paragraph  of  the  complaint  The  demurrers  were  overruled 
and  the  appellants  excepted.  The  appellants  then  answered 
by  the  general  denial.  The  cause  was  tried  by  a  jury.  After 
the  evidence  was  closed,  argument  had,  and  the  jury  charged, 
but  before  they  had  retired  from  the  presence  of  the  court 
to  consider  of  their  verdict,  the  plaintiff  dismissed  the  third 
and  fourth  paragraphs  of  the  complaint.  There  was  no 
separate  prayer  to  the  several  paragraphs  of  the  complaint. 
The  general  prayer  at  the  close  of  the  fourth  paragraph  was 
as  follows : 

"Wherefore,  plaintiff  demands  judgment  that  the  title  to 
said  real  estate  be  conveyed  to  him  by  the  said  Joshua  and 
Annie  A.  Truitt,  and  that  the  same  be  quieted  in  him  for- 
ever, and  for  possession  thereof;  or,  if  that  shall  be  imprac- 
ticable, then  for  judgment  that  said  premises  be  sold  to  pay 
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and  satisfy  said  debt  of  tweaty-faur  hundred  dollars,  with 
interest;  and  for  other  and  further  relief/' 

The  jury  returned  a  general  verdict  for  the  plaintifT  oa  the 
first  and  second  paragraphs  of  the  complaint^  and  found 
answers  to  special  interrogatories  submitted  by  the  court. 

The  court  overruled  a  motion  (or  a  new  trial,  and  ren- 
dered judgment  on  the  verdict 

The  appellants  have  assigned  a  large  number  cf  errors^ 
but  they  should  all  be  reduced  to  three,  and  are^  first,  the 
court  erred  in  overruling  the  demurrer  to  the  several  para- 
graphs of  the  complaint;  second,  the  court  erred  m  over- 
ruling the  motion  for  a  new  trial  as  a  matter  of  right;  third, 
the  court  erred  in  overruling  the  motion  for  a  new  trial  for 
reasons  assigned. 

The  learned  counsel  for  the  appellants  have  failed  topcHnt 
out  any  objection  to  the  complaint  Since  the  dismissal  of 
the  third  and  fourth  paragraphs^  we  are  only  required  to  de- 
termine as  to  the  sufficiency  of  the  first  and  second  para- 
graphs of  the  complaint  We  have  examined  these  para- 
graphs and  entertain  no  doubt  that  they  are  good.  We  are 
clearly  of  the  opinion  that  the  court  committed  no  error  in 
overruling  the  demurrer  to  the  first  and  second  paragraphs 
of  the  complaint 

The  second  error  assigned  is  based  upon  the  refusal  of  the 
court  to  award  a  new  trjal  as  a  matter  of  right.  Section  6oi 
of  article  29  of  the  code  which  relates  to  actions  to  recover 
the  possession  of  real  property,  and  to  determine  conflicting 
claims  thereto,  reads  as  follows: 

''Sec»  60 1 »  The  court  rendering  the  judgment,  at  anytime 
within  one  year  thereafter,  upon  the  application  of  the  party 
against  whom  judgment  is  rendered,  his  heirs  or  assigns  or 
representatives,  and  upon  the  payment  of  all  costs,  and  of 
the  damages,  if  the  court  so  direct,  shall  vacate  the  judg- 
ment and  grant  a  new  trial.  The  court  shall  grant  but  one 
trial,  unless  for  good  cause  shown."    2  G.  &  H.  283. 

This  court  has  very  frequently  been  required  to  place  a 
construction  upon  the  above  section  of  the  code.    There  was 
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never  any  doubt  that  the  losing  party  in  a  possessory  action 
was  entitled,  upon  the  payment  of  all  costs,  to  demand,  as  a 
matter  of  right,  one  new  trial ;  and  that,  in  such  a  case,  the 
court  had  no  discretion,  but  was  bound  to  grant  it. 

It  is  now  well  settled  that  a  new  trial  may  be  demanded 
as  a  matter  of  right  in  suits  for  quieting  title  as  well  as 
those  for  the  recovery  of  the  possession  of  real  estate. 
Ewingv.  Gray^  12  Ind.  64;  Shuman  v.  Gavin^  15  Ind.  93; 
GaUetley  v.  WiUiams,  15  Ind.  468;  WiUsv.  DUlinger,  17  Ind. 
253;  Skucraft  v.  Davidson^  19  Ind.  98;  Zimmerman  v. 
Marchland,  23  Ind.  474. 

It  is  well  settled  that  a  new  trial  cannot  be  claumed  as  a 
matter  of  right,  in  an  action  for  a  specific  performance  of  a 
contract  in  reference  to  real  estate.  Bennerv.  Benner,  10 
InA  256;  Perry  v.  Ensley^  10  Ind.  378;  AUen  v.  Davison^  16 
Ind.  416;  Walker  \.  Cox^  25  Ind.  271. 

The  losing  party  cannot  claim,  as  a  matter  of  right,  a  new 
trial  in  an  action  to  set  aside  a  conveyance  as  fraudulent,  and 
to  subject  the  same  to  sale  upon  execution.  Perry  v.  -Sw- 
ley^  \o  Ind.  378; 

It  is,  therefore,  necessary  for  us  to  determine  the  precise 
character  of  the  action  in  the  case  under  consideration.  The 
object  and  scope  of  the  first  and  second  paragraphs  of  the 
complaint  were  to  set  aside  as  fraudulent  the  conveyance  to 
Mrs.  Truitt,  and  to  enforce  a  lien  upon  the  land.  The  pur- 
pose of  the  third  paragraph  was  to  quiet  the  plaintiflf 's  title 
to  the  land  in  dispute.  The  fourth  paragraph  sought  to  re- 
cover the  possession  of  the  land. 

The  appellants  were  not  entitled  to  a  new  trial,  as  a  matter 
of  right,  upon  the  causes  of  action  set  out  in  the  first  and 
second  paragraphs;  but  they  were  so  entitled  under  the  third 
and  fourth  paragraphs  of  the  complaint,  if  the  plaintiff  had 
not  dismissed  as  to  them.  But  it  is  maintained  by  the  coun- 
sel for  the  appellants,  that  the  plaintiff  had  no  right  to  dis- 
miss thQ  causes  of  action  set  out  in  the  said  paragraphs,  at 
the  time  and  in  the  manner  it  was  done.  We  are  of  the 
opinion  that  the  plaintiff  had  the  undoubted  right  to  dismiss 
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the  whole  or  any  part  of  his  cause  of  action  before  the  jury 
retired;  and  that  when  the  third  and  fourth  paragraphs  were 
dismissed,  the  complaint  stood  as  though  they  had  never 
constituted  a  part  thereof.  It  is  not  a  question  of  amend- 
ment of  pleading)  but  of  the  dismissal  of  causes  of  actioo. 
This  right  is  given  by  statute.    See  sec.  363,  2  G.&  H.2id 

It  is  also  claimed  that  the  complaint  was  left  widiout  any 
prayer  for  the  relief,  or  that  the  entire  prayer  was  left  when 
the  third  and  fourth  paragraphs  were  dismissed;  and  that  if 
the  latter  proposition  is  correct,  there  was  a  prayer  io  quiet 
the  title  and  to  recover  the  possession  of  the  land,  and  that 
this  gave  the  appellants  the  right  to  a  new  trial,  as  of  rigk 
We  think  otherwise.  The  prayer  of  the  complaint  cannot 
enlarge  its  allegations.  Board  of  Commissumers  of  Lagmit 
Co.  v.  Cutler^  7  Ind.  6. 

The  court  may  grant  any  relief,  consistent  with  the  a« 
made  in  the  complaint  and  involved  in  the  issue,  without  re- 
gard to  the  prayer  of  the  complaint  Mandlave  v.  Urn,  9 
Ind.  194;  Resorv.  Resor,  9  Ind.  347. 

We  are  of  the  opinion  that  the  appellants  were  not  entitled 
to  a  new  trial  as  of  right,  under  section  601  of  the  code,  and 
that  the  court  committed  no  error  in  overruling  the  motion 
therefor. 

The  third  error  assigned  involves  an  examination  of  the 
reasons  assigned  for  a  new  trial. 

The  first  is,  that  the  court  erred  in  admitting  the  evidence 
of  Joshua  Truitt,  the  husband  of  Annie  A.  Truitt,  over  ob- 
jection of  appellants.  It  appears  from  the  record  that  ]os\i^ 
Truitt  was  not  examined  as  a  witness. 

The  second  is,  that  the  court  erred  in  the  instnictiofls 
given.     We  have  examined  the  instructions  given,  and  are 
of  the  opinion  that  the  appellants  have  no  right  to  complain. 
as  they  are  quite  as  favorable  to  them  as  thrf  law  wouJ 
allow. 

The  third  reason  is  the  refusal  of  the  court  to  give  to  tie 
jury  the  eighth  instruction,  as  asked  by  appellants.  That  in- 
struction is  based  upon  the  supposed  action  of  the  co^iti  / 
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permitting  Joshua  Truitt  to  testify  in  the  case,  when  his  wife 
was  a  party.  The  instruction  was  correctly  refused,  if  for  no 
other  reason,  because  Joshua  did  not  testify  as  a  witness^  and 
the  instruction  asked  was  therefore  inapplicable  to  the  facts 
of  the  case. 

The  fourth  reason  for  a  new  trial  was  based  upon  the 
alleged  error  of  the  court  in  permitting  the  plaintiff  to  dis- 
miss the  third  and  fourth  paragraphs  of  the  complaint.  We 
have  already  seen  that  there  was  no  error  in  that  action  of 
the  court. 

The  fifth  cause  for  a  new  trial  was  that  the  court  erred  in 
submitting  to  the  jury  certain  interrogatories,  without  sub- 
mitting them  to  the  counsel  for  appellants  for  examination 
and  objection ;  and  we  are  referred  to  the  case  of  Ollam  v. 
Shawy  27  Ind.  388. 

The  point  is  thus  presented  in  the  bill  of  exceptions: 
''At  the  plaintiff's  instance  the  court  submitted  to  the  jury 
these  interrogatories,  which  were  not  submitted  to  the  ex- 
amination of  the  court  until  at  the  close  of  the  charges,  to 
which  the  defendants  had  no  opportunity  to  object;  to  which 
course  the  defendants  also  excepted  at  the  time." 

It  is  quite  clear  to  us,  from  the  above  authority  and  many 
other  decisions  of  this  court,  that  the  court  below  would 
have  been  justified  in  refusing  to  submit  the  interrogatories, 
for  the  reason  that  they  were  submitted  too  late;  but  as  the 
court  gave  them,  we  can  see  no  error  in  so  doing.  The 
reason  for  a  new  trial  and  the  objection,  as  stated  in  the  bill 
of  exceptions,  do  not  agree.  It  is  urged  in  argument  here, 
as  a  reason  why  a  new  trial  should  have  been  granted,  that 
the  appellants  had  no  opportunity  to  examine  the  interroga- 
tories; while  the  objection  stated  in  the  bill  of  exceptions  is 
that  the  defendants  had  no  opportunity  to  object  The  two 
propositions  are  very  different  It  does  not  appear  that  the 
appellants  asked  for  time  to  examine  the  interrogatories.  If 
this  had  been  done,  and  refused,  the  appellants  would  have 
had  just  cause  to  complain  of  the  action  of  the  court.  But 
we  are  unable  to  see  how  the  appellants  were  injured  by  the 
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submission  of  the  iaterrogatories  to  the  jury,  as  no  use  vas 
made  or  sought  to  be  made  of  them,  after  they  were  answered 
by  either  of  the  parties.  No  motion  was  made  in  refereoa 
to  them,  nor  was  any  action  of  the  court  based  on  them. 
They  neither  benefited  the  plaintiff,  nor  injured  the  de&d 
ants.    See  Maxwell  v.  Boyne^  36  Ind.  120. 

The  sixth  reason  for  a  new  trial  was,  that  ''the  verdict  & 
ftot  sustained  by  sufficient  evidence."  We  think  odiervk 
We  have  examined  the  evidence,  and  are  clearly  of  tk 
opinion  that  the  verdict  was  fully  sustained  by  the  evidence 

The  seventh  and  eighth  reasons  for  a  new  trial  were  as  I 
lows:  ''seventh,  in  admitting  evidence  improperly, 
was  objected  to  by  the  defendants  at  the  time ;  eighth,  in  I^ 
fusing  evidence  offered  by  defendants,  which  was  excepted 
to  at  the  time." 

The  above  reasons  were  too  general.  They  fiul  to  poiot 
out  what  evidence  was  admitted  or  refused.  Neither  tk 
court  below  nor  this  court  can  understand  what  evidence  ^ 
improperly  admitted  or  excluded. 

We  have  not  considered  one  question  that  has  been  vcy 
ably  discussed  by  the  learned  counsel  for  the  appellants,  fr 
the  reason  that  we  are  of  the  opinion  that  it  does  not  aiisc 
in  the  record.  The  point  discussed  is,  that  the  court  ajt 
mitted  the  admisdons  and  declarations  of  Joshua  Truitt  is 
evidence  over  the  objection  and  exception  of  the  appellant 

The  first  reason  for  a  new  trial  is  as  follows:  "first *^ 
court  erred  in  admitting  the  evidence  of  Joshua  Truitt  over 
objections  of  defendants  at  the  time,  he  being  the  has'**' 
of  Annie  Truitt." 

The  first  error  assigned  is  as  follows :  "  first,  in  aIIow«? 
the  statements  of  Joshua  Truitt,  made  out  of  court,  to  be 
given  to  the  juty  over  objections."  There  is  a  wide  and 
marked  difference  between  the  reason  assigned  for  a  ncff 
trial  and  the  error  assigned.  The  counsel  have  discussed 
the  error  assigned,  but  as  the  matter  embraced  thereui  wa^ 
not  called  to  the  attention  of  the  court  below,  it  cannot  be 
considered  here.    Great  injustice  might  be  done  io  the  co^ 
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below  and  the  other  party  by  deciding  a  question  that  the 
lower  court  had  no  opportunity  to  review  and  correct 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  overruling  the  motion  for  a  new  trial  on  the  reasons  as- 
signed. 

The  judgment  is  affirmed,  with  costs. 

T.  y.  Sample  and  y.  W.  Sansberry,  for  appellants. 

C.  E.  Shipley,  W.  March^  and  W.  Brotlierton,  for  appellee. 


Hyland  v.  The  Water  Works  Company  of  Indiana?- 

OUS  ET  al. 

Fees  and  Salaries.— .S^w/^.-^Section  ten  of  the  act  of  February  21st,  X87I9 
known  as  the  fee  and  salary  law,  is  constitutionaL 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — ^The  only  question  in  this  case  is,  whether 
section  ten  of  the  act  of  February  21st,  1871,  known  as  the 
fee  and  salary  law,  which  fixes  one  dollar  and  fifty  cents  as 
the  per  diem  of  witnesses  attending  the  Supreme,  circuit, 
and  criminal  courts,  and  courts  of  common  pleas,  4s  valid  or 
not    We  have  concluded  that  it  is  valid. 

The  judgment  of  the  common  pleas,  taxing  the  witness 
fees  in  this  case  as  thus  fixed,  is  therefore  afHrmed,  with  costs. 

N.  B.  Taylor,  E.  Taylor,  T.  A.  Hendricks,  0.  B.  Hord,  A. 
W.  Hendricks,  y.  Hanna,  F.  Knefier,  y.  E.  McDonald,  y.  M. 
Butler,  and  E.  M.  McDonald,  for  appellant 

A.  G.  Porter,  B.  Harrison,  and  C.  C.  Hines,  for  appellees. 


Barnes  v.  Loyd  et  al. 

Statute  of  Descent.— 5iurM  Sectum.'^K-  and  lus  wife  conveyed  lands  to  B.        37  t^ 
and  his  wife,  the  considemtioa  being  natural  love  and  affection,  the  vile  of  Bb       ^^ 
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being  the  daughter  of  the  grantors.    B.  and  wife  bad  two  childzen.  Tbe  vife 
died ;  and  B.  manied  again,  and  had  five  children  by  bis  second  wife;  asd 
B.  died: 
Hcldf  that,  on  the  death  of  B.,  the  seven  children  inherited  equally. 

APPEAL  from  the  Decatur  Circuit  Court. 

WoRDEN,  C.  J. — In  February,  1830,  Nathaniel  Potter  and 
his  wife  conveyed  certain  lands  in  said  county,  for  no  other 
consideration  than  natural  love  and  affection,  to  John  Loyd 
and  Sally  Loyd,  his  wife,  the  said  Sally,  being  the  daughter 
of  Mr.  and  Mrs.  Potter.  John  and  Sally  Loyd  had  born  to 
them  two  children,  when  Sally,  in  September,  1831,  died, 
leaving  John  surviving  her.  John  afterward  married  a 
second  wife,  not  of  kin  to  any  of  the  Potter  family,  and  by 
her  he  had  five  children,  when  she  died,  leaving  John  sur- 
viving her  also.  Finally,  John  departed  this  life  in  Septem- 
ber, 1867. 

The  question  in  the  cause  is,  whether,  upon  the  death  of 
John  Loyd,  the  land  descended  to  all  his  seven  children,  or 
only  to  the  two  by  his  marriage  with  Sally  Potter.  The 
court  below  decided  that  it  descended  to  all  the  children 
equally. 

By  the  original  deed  from  Potter  and  wife  to  Loyd  and 
his  wife,  each  of  the  latter  became  seized  of  the  estate  by 
entireties,  and  not  by  moieties.    As  the  two  indlviduak,  in 
law,  constitute  but  one  person,  so  there  was  but  one  entire 
estate  granted,  and  each  individual,  in  connection  with  tie 
other,  was  seized  of  that  entire  estate.    It  could  not  be 
aliened  or  encumbered  by  the  one  without  the  consent  of 
the  other;  and  upon  the  death  of  the  one,  the  estate  survived 
to  the  other.    Upon  the  death  of  the  one,  the  estate  of  the 
survivor  was  not  enlarged,  for  he  was  already  seized  o[  tn^ 
entire  estate,  but  the  interest  of  his  co-tenant  was  extin- 
guished.   Upon  the  death  of  Sally  Loyd,  John,  her  husband 
became  seized  of  the  estate  in  severalty,  by  survivorshipi  as 
fully  as  if  the  original  estate  had  been  conveyed  to  him  in 
severalty.    See,  on  this  subject,  the  case  of  Chandler  v.  Cni' 
ney^  ante^  p.  391. 
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John  Loyd,  then,  being  the  owner  of  the  land  in  severalty, 
and  dying  intestate,  it  follows  that  it  descended  in  equal  por- 
tions to  all  his  children,  just  as  any  other  estate  would  have 
descended,  unless  there  is  something  in  our  statute  that  pre- 
scribes d  different  rule  of  descent  in  such  cases. 

The  appellant  relies  upon  the  sixth  section  of  the  statute 
regulating  descents,  etc.,  i  G.  &  H.  292,  which  provides 
that  "kindred  of  the  half  blood  shall  inherit  equally  with 
those  of  the  whole  blood;  but  if  the  estate  shall  have  come 
to  the  intestate  by  gift,  devise,  or  descent,  from  any  ancestor, 
those  only  who  are  of  the  blood  of  such  ancestor  shall  in- 
herit," etc. 

Did  the  estate  in  question  ''come  to  the  intestate  by  gift, 
devise,  or  descent  from  any  ancestor"? 

The  appellant  contends  that  if  the  estate  came  by  gift, 
etc.,  to  the  intestate  from  any  ancestor  of  the  intestate's 
heirs,  the  case  falls  within  the  provisions  of  the  section 
quoted;  and  hence  that  two  children  only,  viz.,  those  of 
John  and  Sally,  can  inherit. 

This  is  contrary  to  the  letter,  and,  as  we  think,  to  the 
spirit  of  the  statute.  The  plain  reading  requires  the  estate 
to  come  to  the  intestate  from  an  ancestor  of  the  intestate. 
"  If  the  estate  shall  have  come  to  the  intestate  *  *  from 
any  ancestor."  What  ancestor  could  have  been  intended 
but  an  ancestor  of  the  intestate? 

We  are  of  the  opinion  that  to  bring  a  case  within  the  pro- 
visions of  the  section  quoted,  the  estate  must  have  come  to 
the  intestate  by  gift,  devise,  or  descent  from  some  ancestor 
of  the  intestate ;  and  this  is  believed  to  be  in  entire  harmony 
with  the  decisions  of  this  court  that  have  any  bearing  upon 
the  point  Greenlee  y.  Davis,  19  Ind.  60;  Stnitk  v.  Smith, 
23  Ind.  202;  Coffman  v.  Bartsch,  25  Ind.  201;  Murphy  \, 
Henry ^  35  Ind.  442. 

The  word  ancestor,  as  used  in  this  statute,  has  been  held 
to  include  all  from  whom  a  title  by  descent  could  be  derived 
under  any  circumstances,  and  as  synonymous  with  kindred. 
Greenlee  v.  Davis,  supra* 
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It  IS  quite  clear  that  Mn  and  Mrs.  Potter  were  not  ances- 
tors of  John  Loyd ;  and  the  case,  therefore,  does  not  come 
within  the  section  of  the  statute  relied  upon  by  the  appellant 

We  are  of  opinion  that  the  court  below  decided  the  law 
correctly. 

The  judgment  below  is  affirmed,  with  costs. 

C.  Evnng,  %  K.  Ewing^  and  W.  O.  FoUy^  for  appellant 

B.  W.  Wilson^  for  appellees. 


Smith  v.  Evans  ex  al. 

Partnership.— iWZv/^^^^^j  Right  to  Sell  Interest  of  Partner. — Right  of  Pcrt-^ 
ners  to  Subject  Partnership  Properly  to  Z>e6ts,'^Tht  interest  of  a  paitsc  ia 
a  firm  consists  of  his  proportion  of  whatever  balance  may  ultimateljr  be  kft 
after  the  payment  of  the  partnership  debts  and  settlement  of  accounts  betwcea 
the  partners,  and  either  partner  nxay  mortgage  such  interest  in  the  portoedi^ 
property,  and  the  mortgagee  may  sell  the  same  on  foreclosure,  aad  the  other 
partners  cannot  resist  such  sale  on  the  ground  that  the  partnership  debts  ex- 
ceed the  partnership  property.  The  mortgagee  is  entitled  to  hare  the  ulti- 
mate interest  of  the  mortgagor  in  the  property  sold,  and  the  pnrdiaser  takes 
that  interest.  The  sale  does  not  affect  the  right  of  the  other  partners  to  insist 
upon  the  application  of  the  joint  property  to  the  payment  of  the  firm  dete 
and  to  the  payment  of  any  balance  due  them. 

APPEAL  from  the  Howard  Common  Pleas. 

Downey,  J. — ^The  appellant  sued  Nathan  Sohl  and  his 
wife,  Catharine  Bockman,  guardian  of  Frank  Gerstner,  an 
infant,  Walter  N.  Evans,  and  John  F.  McClellan,  alleging  in 
his  complaint  that  Sphl  and  wife  executed  a  mortgage  to 
him  of  certain  real  estate  as  security  for  the  payment  of  the 
purchase-money  due  therefor,  evidenced  by  a  promissory 
note,  a  copy  of  each  of  which  was  filed  with  the  complaint, 
and  alleging,  further,  that  by  mistake  the  mortgage  em- 
braced the  whole,  when  it  should  have  embraced  only  the 
undivided  one-third  thereof;  that  said  other  defendants  claim 
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an  interest  in  the  mortgaged  premises.  He  asked  for  a  cor- 
rection of  the  mistake  in  the  mortgage,  and  for  its  fore- 
closure, etc. 

At  the  first  a|^>earance  of  the  parties  in  court,  the  plain- 
tiff dismissed  the  action  as  to  Catharine  Bockman,  Walter 
N.  Evans,  and  John  F,  McCldlan,  but  on  their  motion, 
Evans  and  McClellan  were  again  made  parties  to  the  action. 
Sohl  and  wife  made  default^  and  judgment  was  rendered  for 
the  amount  due  the  plaintiff  and  for  the  sale  of  the  mort- 
gaged premises,  subject  to  any  interest  of  Evans  and  McClel- 
lan therein. 

At  this  point,  McClellan  filed  a  paper,  stating  that  he  had 
sold  his  interest  in  the  mortgaged  premises  to  James  L. 
Evans;  and  he  went  out  of  the  case,  and  James  L.  Evans 
came  in  as  the  successor  to  his  interest  in  the  controversy. 

For  an  answer  and  cross  complaint,  Walter  N.  Evans  and 
James  L.  Evans  alleged  against  Smith  and  Sohl  and  wife 
that  on  the  22d  day  of  February,  1868,  Walter  N.  Evans 
purchased  all  the  property  described  in  the  complaint  at  a 
judicial  sale,  made  by  James  L.  Evans,  as  a  commissioner  of 
the  Hamilton  Common  Fleas,  for  eleven  thousand  two  hun- 
dred dollars,  subject  to  liens  thereon  amounting  to  eight 
thousand  five  hundred  -dollars,  making  nineteen^housand 
seven  hundred  dollars,  and  received  a  certificate  for  a  deed 
if  the  sale  should  be  approved  by  the  court;  that  the  said 
eleven  thousand  two  hundred  dollars  was  found  by  the  court 
to  be  due  to  A.  J.  and  L.  Sohl  and  William  Spotts,  one- 
half  to  Spotts  and  the  other  to  A.  J.  and  L.  Sohl.  But  the 
defendants  allege  the  truth  to  be  that  one-half  of  said  eleven 
thousand  two  hundred  dollars,  ordered  to  be  paid  as  afore- 
said to  said  A.  J.  and  L.  Sohl,  was  in  reality  due  to,  and  was 
the  property  of,  the  said  Nathan  Sohl ;  that  within  less  than 
one  week  after  said  Walter  N.  Evans  became  the  owner  of 
said  property  as  aforesaid^  he  sold  the  same  to  the  firm  of 
Walter  N.  Evans,  Nathan  Sohl,  and  William  Spotts  for  the 
same  sum  which  he  agreed  to  pay  for  the  same  at  said  com- 
missioner's sale;  and  the  said  firm  agreed  to  take  said  prop- 
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and  satisfy  said  debt  of  tweaty-four  hundred  doUats,  with 
interest  \  and  for  other  and  further  relief." 

The  jury  returned  a  general  verdict  for  the  plaintifiT  on  the 
first  and  second  paragraphs  of  the  complaint^  and  found 
answers  to  special  interrogatories  submitted  by  the  court 

The  court  overruled  a  motion  (or  a  new  trial,  and  ren- 
dered judgment  on  the  verdict 

The  appellants  have  assigned  a  lai|^e  number  cf  eoors, 
but  they  should  all  be  reduced  to  three,  and  are^  first,  the 
court  erred  in  overruling  the  demurrer  to  the  several  para- 
graphs of  the  complaint;  second,  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial  as  a  matter  of  right;  tfaini 
the  court  erred  in  overruling  the  motion  for  a  new  trial  is 
reasons  assigned. 

The  learned  counsel  for  the  appellants  have  failed  top(»nl 
out  any  objection  to  the  complaint  Since  the  dismissd  of 
the  third  and  fourth  paragraphs^  we  are  only  required  to  <k> 
termine  as  to  the  sufficiency  of  the  first  and  second  para- 
graphs of  the  complaint.  We  have  examined  these  pan* 
graphs  and  entertain  no  doubt  that  they  are  good.  We  are 
clearly  of  the  opinion  that  the  court  committed  no  error  it 
overruling  the  demurrer  to  the  first  and  second  paragraphs 
of  the  complaint 

The  second  error  assigned  is  based  upon  the  refusal  of  the 
court  to  award  a  new  trial  as  a  matter  of  right  Section  601 
of  article  29  of  the  code  which  relates  to  actions  to  recover 
the  possession  of  real  property^  and  to  determine  conflicting 
claims  thereto,  reads  as  follows : 

"Sec.  601.  The  court  rendering  the  judg^ent^  at  anytime 
within  one  year  thereafter,  upon  the  application  of  the  part)- 
against  whom  judgment  is  rendered,  his  heirs  or  assigns  or 
representatives,  and  upon  the  payment  of  all  costs,,  and  of 
the  damages,  if  the  court  so  direct,  shall  vacate  the  judg- 
ment and  grant  a  new  trial.  The  court  shall  grant  but  one 
trial,  unless  for  good  cause  shown."     2  G.  &  H.  283. 

This  court  has  very  frequently  been  required  to  place  a 
construction  upon  Mhsi  above  section  of  the  code.    There  was 
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never  any  doubt  that  the  losing  party  in  a  possessory  action 
was  entitled,  upon  the  payment  of  all  costs,  to  demand,  as  a 
matter  of  right,  one  new  trial ;  and  that,  in  such  a  case,  the 
court  had  no  discretion,  but  was  bound  to  grant  it 

It  is  now  well  settled  that  a  new  trial  may  be  demanded 
as  a  matter  of  right  in  suits  for  quieting  title  as  well  as 
those  for  the  recovery  of  the  possession  of  real  estate. 
Ewingv.  Gray^  12  Ind.  64;  Shuman  v.  Gavin^  15  Ind.  93; 
GaUeaey  v.  WUHams,  15  Ind.  468;  WiUsw.  DUlinger,  17  Ind. 
253;  Shucraft  v.  Davidson^  19  Ind.  98;  Zimmerman  v. 
Marchland,  23  Ind.  474. 

It  is  well  settled  that  a  new  trial  cannot  be  claimed  as  a 
matter  of  right,  in  an  action  for  a  specific  performance  of  a 
contract  in  reference  to  real  estate.  Bennerv.  Benner,  10 
InA  256;  Perry  v.  Ensley^  10  Ind.  378;  AUen  v.  Davison^  16 
Ind.  416;  Walker  y.  Cox^  25  Ind.  271. 

The  losing  party  cannot  claim,  as  a  matter  of  right,  a  new 
trial  in  an  action  to  set  aside  a  conveyance  as  fraudulent,  and 
to  subject  the  same  to  sale  upon  execution.  Perry  v.  Ens- 
ley^  10  Ind.  378. 

It  is,  therefore,  necessary  for  us  to  determine  the  precise 
character  of  the  action  in  the  case  under  consideration.  The 
object  and  scope  of  the  first  and  second  paragraphs  of  the 
complaint  were  to  set  aside  as  fraudulent  the  conveyance  to 
Mrs.  Truitt,  and  to  enforce  a  lien  upon  the  land.  The  pur- 
pose of  the  third  paragraph  was  to  quiet  the  plaintiff's  title 
to  the  land  in  dispute.  The  fourth  paragraph  sought  to  re- 
cover the  possession  of  the  land. 

The  appellants  were  not  entitled  to  a  new  trial,  as  a  matter 
of  right,  upon  the  causes  of  action  set  out  in  the  first  and 
second  paragraphs;  but  they  were  so  entitled  under  the  third 
and  fourth  paragraphs  of  the  complaint,  if  the  plaintiff  had 
not  dismissed  as  to  them.  But  it  is  maintained  by  the  coun- 
sel for  the  appellants,  that  the  plaintiff  had  no  right  to  dis- 
miss thei  causes  of  action  set  out  in  the  said  paragraphs,  at 
the  time  and  in  the  manner  it  was  done.  We  are  of  the 
opinion  that  the  plaintiff  had  the  undoubted  right  to  dismiss 
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the  whole  or  any  part  of  his  cause  of  action  before  the  jury 
retired;  and  that  when  the  third  and  fourth  paragraphs  were 
dismissed,  the  complaint  stood  as  though  they  had  never 
constituted  a  part  thereof.  It  is  not  a  question  of  amend- 
ment of  pleading,  but  of  the  dismissal  of  causes  of  action. 
This  right  is  given  by  statute.    See  sec.  363,  2  G.&  H.2id 

It  is  also  claimed  that  the  complaint  was  left  without  any 
prayer  for  the  relief,  or  that  the  entire  prayer  was  left  when 
the  third  and  fourth  paragraphs  were  dismissed;  and  that  if 
the  latter  proposition  is  correct,  there  was  a  prayer  to  quiet 
the  title  and  to  recover  the  possession  of  the  land,  and  that 
this  gave  the  appellants  the  right  to  a  new  trial,  as  of  rigiit: 
We  think  otherwise.  The  prayer  of  the  complaint  cannot 
enlarge  its  allegations.  Board  of  Commissioners  of  Lagrca.it 
Co,  v.  Cutlery  7  Ind.  6. 

The  court  may  grant  any  relief,  consistent  with  the  case 
made  in  the  complaint  and  involved  in  the  issue,  without  re- 
gard to  the  prayer  of  the  complaint  Mandlave  v.  Lem,  9 
Ind.  194;  Resorv.  Resor,  9  Ind.  347. 

We  are  of  the  opinion  that  the  appellants  were  not  entitled 
to  a  new  trial  as  of  right,  under  section  601  of  the  code,  and 
that  the  court  committed  no  error  in  overruling  the  motion 
therefor. 

The  third  error  assigned  involves  an  examination  of  the 
reasons  assigned  for  a  new  trial. 

The  first  is,  that  the  court  erred  in  admitting  the  evidence 
of  Joshua  Truitt,  the  husband  of  Annie  A.  Truitt,  over  ^ 
jection  of  appellants.  It  appears  from  the  record  that  Josto 
Truitt  was  not  examined  as  a  witness. 

The  second  is,  that  the  court  erred  in  the  instructions 
given.  We  have  examined  the  instructions  given,  and  are 
of  the  opinion  that  the  appellants  have  no  right  to  complain, 
as  they  are  quite  as  favorable  to  them  as  thtf  law  wouJd 
allow. 

The  third  reason  is  the  refusal  of  the  court  to  give  to  m 
jury  the  eighth  instruction,  as  asked  by  appellants.  That  in- 
struction is  based  upon  the  supposed  action  of  the  conrt  ni 
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pennitting  Joshua  Truitt  to  testify  in  the  case,  when  his  wife 
was  a  party.  The  instruction  was  correctly  refused,  if  for  no 
other  reason,  because  Joshua  did  not  testify  as  a  witness,  and 
the  instruction  asked  was  therefore  inapplicable  to  the  facts 
of  the  case. 

The  fourth  reason  for  a  new  trial  was  based  upon  the 
alleged  error  of  the  court  in  permitting  the  plaintiff  to  dis- 
miss the  third  and  fourth  paragraphs  of  the  complaint  We 
have  already  seen  that  there  was  no  error  in  that  action  of 
the  court. 

The  fifth  cause  for  a  new  trial  was  that  the  court  erred  in 
submitting  to  the  jury  certain  interrogatories,  without  sub- 
mitting them  to  the  counsel  for  appellants  for  examination 
and  objection ;  and  we  are  referred  to  the  case  of  Ollam  v. 
ShaWf  27  Ind.  388. 

The  point  is  thus  presented  in  the  bill  of  exceptions: 
*' At  the  plaintiff's  instance  the  court  submitted  to  the  jury 
these  interrogatories,  which  were  not  submitted  to  the  ex- 
amination of  the  court  until  at  the  close  of  the  charges,  to 
which  the  defendants  had  no  opportunity  to  object;  to  which 
course  the  defendants  also  excepted  at  the  time." 

It  is  quite  clear  to  us,  fi-om  the  above  authority  and  many 
other  decisions  of  this  court,  that  the  court  below  would 
have  been  justified  in  refusing  to  submit  the  interrogatories, 
for  the  reason  that  they  were  submitted  too  late;  but  as  the 
court  gave  them,  we  can  see  no  error  in  so  doing.  The 
reason  for  a  new  trial  and  the  objection,  as  stated  in  the  bill 
of  exceptions,  do  not  agree.  It  is  urged  in  argument  here, 
as  a  reason  why  a  new  trial  should  have  been  granted,  that 
the  appellants  had  no  opportunity  to  examine  the  interroga- 
tories; while  the  objection  stated  in  the  bill  of  exceptions  is 
that  the  defendants  had  no  opportunity  to  object.  The  two 
propositions  are  very  different.  It  does  not  appear  that  the 
appellants  asked  for  time  to  examine  the  interrogatories.  If 
this  had  been  done,  and  refused,  the  appellants  would  have 
had  just  cause  to  complain  of  the  action  of  the  court.  But 
we  are  unable  to  see  how  the  appellants  were  injured  by  the 
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The  interest  of  a  partner  may  be  sold  on  executioa  for  \ns 
individual  debt;  and,  we  think,  upon  mortgage  by  him  also. 

On  a  dissohition,  each  partner  has  the  r^ht  to  insist  upon 
a  sale  of  the  partnership  property,  as  the  proper  mode  of 
ascertaining  its  value ;  and  one  or  more  of  them  cannot,  io 
the  absence  of  an  agreement  to  that  effect,  retain  the  prop- 
erty at  a  valuation.  Lindley  Partnership,  1023,  et  uq.; 
Story  Partnership,  sec,  207, 

One  succeeding  to  the  interest  of  a  partner  in  the  concern, 
by  purchase  or  assignment  from  him,  or  by  sale  on  execo- 
tton  against  him,  or  on  a  mortgage  of  his  share  (any  one  of 
which  operates  as  a  dissolution  of  the  partnership),  has  the 
right  to  insist  upon  an  account  and  sale.  Lindley  Paftoer- 
ship,  95  7;  I  Story  Eq.  Jur.,  sec,  677. 

When  the  mortgage  in  question  was  executed  by  Sohl  to 
Smith,  May  20th,  1868,  Walter  N.  Evans,  Nathan  Sohl,  aad 
William  Spotts  were  the  members  of  the  firm  thim  existiiig. 
On  the  15th  of  October,  1868,  this  firm  was  dissolved,^ 
shown  by  the  cross  complaint  It  is  not  easy  to  see  how 
the  rights  of  Smith,  under  his  mortgage,  could  be  affected 
by  the  formation  of  the  various  new  firms  which  were  after- 
ward constituted,  or  by  their  subsequent  mans^ement  of  tbe 
property  in  which  he  had  thus  become  interested. 

We  are  quite  clear  that  Smith  had  a  right  to  foreclose  his 
mortgage,  and  sell  whatever  ultimate  interest  of  Sohl  he  ac- 
quired by  virtue  of  the  mortgage,  notwithstanding  the  exist- 
ence of  partnership  debts.  A  sale  under  the  judgment,  as 
entered,  will  not  affect  the  right  of  his  co-partners,  if  any 
they  have,  to  insist  upon  the  application  of  the  joint  prop- 
erty to  the  payment  of  the  firm  debts,  and  to  the  payment 
of  any  balance  due  to  them. 

As  bearing  more  or  less'  directly  upon  this  question,  we 
refer  to  the  following  additional  authorities :  Taylor  v.  Rdds^ 
4  Ves.  396,  and  n.  i ;  Conwellv.  Sandidg^s  Adnir^  8  Dana,  Ky. 
273;  Hodges  V.  Holeman,  i  Dana,  Ky.  50;  Wilson  v.  Bow- 
den,  8  Rich.  9;  Hortaris  Appeal,  13  Pa.  St  67;  Murray 
V.  Murray,  5  Johns.  Ch.  60;  Mathewsan  v,  Clarke,  6  How.  U.  S 
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122;  Recce  v«  Hoyt^  4  Ind.  169;  OUemanv.  Reagan's  Adnir^ 
28  Ind.  109;  Matlock  v.  Matlock^  5  Ind  403;  Holland  v. 
Fidkry  13  Ind  195 ;  Sclueffer  v.  Fitkian^  17  Ind.  463 ;  Dunliam 
V.  HannOf  18  Ind.  27a 

The  cross  complaint  in  this  case  is  not  adapted  to  a  settle- 
ment of  the  afiairs  of  the  firm,  which  was  dissolved  the  1 5th 
of  October,  1868,  and  cannot  be  sustained  as  a  complaint 
for  that  purpose.  Whether  the  &cts  alleged  in  the  pleadings, 
and  adduced  in  evidence,  show  that  the  debt  due  to  Smith 
was  or  was  not  an  individual  debt  of  Sohl,  we  do  not  decide. 
Nor  do  we  decide  an3^1iing  with  reference  to  the  question 
of  estopiJel,  presented  by  the  pleadings. 

The  court  should  have  sustained,  instead  of  overruling, 
the  demurrer  to  the  cross  complaint 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  re- 
manded. 

D.  MosSy  for  appellant. 

C.  A.  Ray^  y.  M.  Davidson^  and  G.  H.  Vass,  for  appellees. 


Cheex  et  al.  v.  The  State,  ' 

P&AcncE. — I7a»  TriflL-^SiaUmetU  of  Cttuse^-^ln  a  criminal  action,  the  ceasoQ 
for  a  new  trial,  that  **  the  court  erred  in  refusing  to  admit  competent  «md 
proper  evidence  ofiered  bj  the  defendants/'  is  too  vague  and  indefinite.  The 
reason  should  state  the  evidence  offered  and  refused,  orliyvhat  witness  it 
was  proposed  to  introduce  the  evidence, 

APPEAL  from  the  Decatur  Common  Pleas. 

Pettit,  J« — ^This  was  a  prosecntion  by  information  for 
malicious  trespass  in  destroying  the  tile  in  and  injuring  the 
drain  of  Jacob  F.  Robins.  Plea,  not  guilty ;  trial  by  the  court ; 
finding  of  guilty,  and  fine  of  two  dollars  and  fifty  cents  each; 
motion  for  new  trial  overruled;  exception  taken;  and  judg- 
ment on  the  finding. 
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The  errors  assigned  are^  first,  the  court  erred  in  refusing 
proper  and  competent  evidence  offered  by  the  appellants  cm 
the  trial  in  the  court  below;  second,  the  court  erred  in  over- 
ruling the  motion  of  appellants  for  a  new  trial 

The  first  is  not  assignable  for  error  in  this  court.  It  is 
only  an  attempt  to  assign  for  error  what  the  pleader  thought 
was  a  cause  for  a  new  trial. 

The  causes  for  a  new  trial  are,  first,  the  decision  of  the 
court  was  contrary  to  law;  second,  the  decision  of  the  court 
was  contrary  to  the  evidence;  third,  the  court  erred  in  refos- 
ing  to  admit  competent  and  proper  evidence  offered  by  the 
defendants. 

The  third  is  not  a  proper  cause  for  a  new  trial.  It  is  too 
vague  and  indefinite.  It  should  have  stated  what  evidence 
was  offered  and  refused  by  the  court,  or  by  whom  the  evi- 
dence was  offered  to  be  made.  Without  such  particulant}v 
the  court  would  have  to  go  through,  or  over  all  the  evi- 
dence offered  and  rejected,  to  hunt  out  what  particular  item 
of.it  was  improperly  rejected.  Injustice  might  be  done  to 
the  court,  and  to  the  adverse  party,  unless  the  particular 
evidence  offered,  and  rejected^  was  pointed  out  in  the  mo- 
tion for  a  new  trial. 

As  to  the  first  and  second  reasons  for  a  new  trial,  we  are 
not  able  to  see  why  the  decision  is  contrary  to  law  or  the 
evidence.  The  law  clearly  warrants  the  action  of  the  court, 
and  as  to  the  evidence^  it  is  clear,  direct,  and  conclusive,  and 
fully  warrants  the  finding  and  judgment  of  the  court;  but  if 
it  was  conflicting  and  doubtful,  we  could  not  reverse  the 
judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

W,  Cumback,  S.  A.  Bonner,  X  Gavin,  and  y.  Z>.  JHB&r, 
for  appellants. 

y.  S.  Scobey,  0.  B.  Scobey,  E,  R.  Monfort,  C.  Ewing,  7- 
K.  Eiving^  and  B.  W.  Hanna,  Attorney  General,  for  the  State. 
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Johnson  v.  McCabe  et  al. 

Promissory  Note. — Pleading. — Nb  Constderatumr^ln  a  suit  on  a  promis- 
sory note,  by  an  assignee  against  the  maker,  an  answer  that  the  note  was 
executed  without  any  consideration  is  good. 

Same. — Patent  Rights — False  Representation, — In  such  an  action,  an  answer 
that  the  note  was  given  for  a  patent  right,  and  that  the  vendor,  the  payee, 
represented  that  the  invention  was  a  new  and  useful  one,  and  the  purchaser, 
the  maker,  ignorant  as  to  the  truth,  made  the  purchase,  relying  on  said 
representations,  and  that  the  same  were  false,  is  a  good  defence. 

Same. — Written  Contract,— 'Parol  Evidence, — Where  a  contract  of  purchase  is 
reduced  to  writing,  and  contains  no  warranty,  one  cannot  be  proved  by 
parol. 

APPEAL  from  the  Ripley  Circuit  Court. 

BusKiRK,  J. — This  was  an  action  by  the  appellant  on  a 
promissory  note  executed  by  the  appellees,  payable  to 
George  P.  Tyler,  who  assigned  the  same  to  the  appellant. 

The  appellees  answered  in  nine  paragraphs.  The  appel- 
lant demurred  separately  to  each  paragraph.  The  demurrer 
was  sustained  to  the  first  and  eighth  paragraphs,  and  over- 
ruled as  to  the  others.  The  appellant  excepted  to  the  over- 
ruling of  the  demurrers.  The  appellant  replied  in  two  para- 
graphs. The  first  was  the  general  denial ;  the  second  set  up 
new  facts  tending  to  show  that  Hamilton,  one  of  the  appel- 
lees, was  estopped  from  making  any  defence  to  the  action. 
The  cause  was  tried  by  a  jury,  and  resulted  in  a  finding  for 
all  the  defendants.  The  court  overruled  a  motion  for  a  new 
trial,  and  rendered  a  final  judgment  on  the  verdict. 

The  appellant  has  assigned  and  relies  upon  two  errors  for 
the  reversal  of  the  judgment. 

The  first  is,  that  the  court  erred  in  overruling  the  demur- 
rer to  the  second,  third,  fourth,  fiflh,  seventh,  and  ninth  par- 
agraphs of  the  answer.  The  second  is,  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

The  first  error  involves  the  correctness  of  the  action  of 
the  court  in  overruling  the  demurrer  to  the  several  para- 
graphs of  the  answer  as  above  set  out. 

The  answers  are  very  lengthy,  entirely  too  much  so  to 
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copy  them  into  this  opinion.  We  will  try  to  abbreviate  them, 
so  that  much  space  can  be  saved,  and  the  point  decided  can 
be  understood. 

The  second  paragraph  admits  the  execution  of  the  note 
sued  on,  but  avers  that  the  same  was  executed  by  Squire  L. 
McCabe  as  principal,  and  by  the  other  makers  as  his  securi- 
ties; that  the  note  was  given  for  and  in  consideration  of  the 
right  of  making,  using,  and  vending  to  others  to  use,  in  the 
State  of  Wisconsin,  Griswold's  patent  fanning  mill ;  that  the 
purchaser  was  young  and  inexperienced  in  such  matters,  and 
resided  in  Ripley  county,  Indiana,  and  was  wholly  unac- 
quainted in  the  State  of  Wisconsin ;  that  the  said  George  P. 
Tyler,  for  the  purpose  of  inducing  the  said  purchaser  to 
make  such  purchase,  made  certain  false  and  fraudulent  repre- 
sentations and  warranties  in  reference'  to  the  said  mill,  and 
what  it  would  do  and  perform,  and  which  are  set  out  with 
great  detail  and  particularity;  that  the  said  purchaser,  being 
ignorant  of  such  matters,  relied  upon  the  said  representa- 
tions as  true,  and  made  the  said  purchase,  and  the  breaches 
of  the  said  warranties  are  set  out  with  great  minuteness. 

It  does  not  appear  that  any  deed  was  executed,  or  written 
contract  entered  into  between  the  parties,  other  than  the 
note.  The  facts  alleged  in  this  paragraph  of  the  answer 
make  a  good  plea  of  fraud,  and  the  court  committed  no 
error  in  overruling  the  demurrer. 

The  third  paragraph  alleged  that  the  note  was  executed 
without  any  consideration.    The  answer  was  clearly  good* 

The  fourth,  fifth,  sixth,  and  ninth  paragraphs  were  in  sub- 
stance the  same.  Each  set  out  the  consideration  of  the  note 
as  in  the  second  paragraph.  In  each  it  was  alleged  that 
Tyler,  the  vendor  of  the  patent  right,  represented  that  the 
invention  was  a  new  and  useful  one;  that  the  purchaser  was 
ignorant  of  the  truth  of  such  representation,  but  in  reliande 
upon  the  same  as  true,  made  the  purchase;  and  it  was  alleged 
and  averred  in  each  paragraph  that  it  was  not  a  new  and  use- 
ful invention,  but  was  worthless.  The  ninth,  in  addition  to 
the  above  allegations,  also  contained  averments  of  warranties 
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by  Tyler  as  to  what  the  mill  would  do,  and  the  breaches 
thereof. 

The  appellant  relies  upon  the  case  of  Kemodle  v.  Hunt^ 
4  Blackf.  57,  to  show  that  the  above  answers  constituted  no 
defence  to  the  action.  The  above  case  is  not  strictly  appli- 
cable, for  the  reason  that  it  was  not  averred  in  the  answers 
that  the  invention  was  not  new  and  useful;  while  in  this 
case  it  is  expressly  averred  that  Tyler  represented  the  inven- 
tion to  be  a  new  and  useful  one. 

This  case  seems  to  come  clearly  within  the  principle  of 
law  laid  down  by  this  court  in  McClure  v.  yeffrey^  8  Ind.  79, 
which  was  an  action  upon  a  promissory  note  which  had  been 
given  for  a  patent  right,  and  where  the  defendant  pleaded  in 
bar  of  the  action  that  the  vendor  had  represented  and  war- 
ranted that  the  invention  was  a  new  and  useful  one,  when,  in 
fact,  it  was  not  anew  and  useful  improvement.  The  court  say : 

"  Under  the  patent  laws  of  the  United  States,  the  thing 
alleged  to  have  been  patented  must  be  a  new  invention,  not 
known  or  used  before  the  application  for  a  patent ;  other- 
wise, the  patent  itself  is  invalid.  Curtis  on  Patents,  sees,  i, 
^ ;  Earle  v.  Sawyer^  4  Mason,  6.  And  it  has  been  decided  that, 
in  an  action  upon  a  note  given  for  a  patent  right,  the  plain- 
tiff cannot  recover  if  it  appear  that  the  invention  for  which 
the  patent  was  granted  was  not  new  and  useful,  although 
both  parties  acted  in  good  faith  in  giving  and  receiving 
the  note.  Geiger  v.  Cook^  3  Watts  and  Serg.  266.  This 
seems  to  be  a  correct  exposition  of  the  law.  And  the  de- 
fences under  consideration  contain  that  which  amounts  to 
an  express  warranty  by  the  vendor  of  the  patent,  that  the 
invention  was  new  and  useful,  with  an  averment  that  it  is 
neither." 

By  section  one  of  the  act  of  1793  (re-enacted  by  section 
six  of  the  act  of  July  4th,  1836),  it  is  provided,  **that  any  per- 
son or  persons  having  discovered  or  invented  any  new  and 
useful  art,  machine,  manufacture,  or  composition  of  matter,  or 
any  new  and  useful  improvement  on  any  art,  machine,  manu- 
facture, or  composition  of  matter,  not  known  or  used  by  others 
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before  his  or  their  discovery  or  invention  thereof,  and  not,  at 
the  time  of  his  application  for  a  patent,  in  public  use  or  on 
sale,  with  his  consent  or  allowance,  as  the  inventor  or  dis- 
coverer, and  shall  desire  to  obtain  an  exclusive  property 
therein,  may  make  application  in  writing,"  etc. 

The  above  section  of  the  act  of  Congress  provides  for  two 
classes  of  inventions.  The  first  is,  where  the  art,  machine^ 
manufacture,  or  composition  of  matter  is  entirely  new.  The 
second  is  where  there  is  an  improvement  upon  such  art, 
machine,  manufacture,  or  composition  of  matter.  But  in  both 
cases  the  invention  must  be  new  and  useful. 

In  Ransom  v.  May  or ^  etc,^  of  N.  Y.^  i  Fisher  Patent  Cas. 
251,  the  court  instructed  the  jury  as  follows:  "You  will 
have  observed,  gentlemen,  that  it  is  required  that  there 
should  be  an  invention,  that  the  invention  should  be  ne«', 
and  that  it  should  be  useful.  In  other  words,  before  a  pat- 
ent can  be  issued,  the  thing  patented  must  appear  to  be  of 
such  a  character,  as  to  involve  or  require  'invention'  for  its 
production,  require  the  exercise  of  the  genius  of  an  inven- 
tor as  contradistinguished  from  the  ordinary  skill  of  a  ine- 
chanic  in  construction.  It  must  also  be  new.  The  party  ap- 
plying for  the  patent  must  be  the  first  and  the  original  inven- 
tor, and  it  must  also  be  of  such  a  character  as  to  be  capable 
of  application  to  the  advantage  and  benefit  of  mankind." 

As  to  the  character  of  the  novelty,  and  the  degree  of  util- 
ity required  to  render  a  patent  valid,  under  the  act  of  Con- 
gress, we  refer  to  the  following  adjudged  cases:  Maryx. 
Sizer,  i  Fisher  Patent  Cas.  17;  Winans  v.  New  York  and 
Erie  Railroad  Company ^  id.  213 ;  Sickles  v.  Gloucester  Mamt- 
factunng  Company y  id.  222;  Wintermute  v.  Redington^  id, 
239;  Page  V.Ferry,  id.  2gS;  Johnson y. Root, id.  351;  Bellw 
Daniels,  id.  S72 ;  Vance  v.  Campbell,  id.  483 ;  Hays  v.  Sulsor, 
^-  532;  S^udsonv.  Moore,  id.  544;  Singer  v.  Walmsley,id.  558; 
Hudson  V.  Cope,  id.  615;  Pitts  v.  Wemple,  2  Fisher  Patent 
Cas.  10;  Poppenhusen  v.  New  York  Gutta  Percha  Comb 
Company,  id.  62;  Eames  v.  Cook^  id.  146;  Coxy.  Griggs,  id. 
174;   TUghman  v.  Werk,  id.  22g}  Magic  Ruffle  Company  v. 
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Douglas  J  w?.  330;  Wayne  \.  Holmes^  id.  20;  Htisseyv.  Wkitety, 
id.  120;  Tompkins  v.  Gage^  id.  577;  Hoffheins  v.  Brandt^  3 
Fisher  Patent  Cas.  218;  Crompton  v.  Belknap  Mills ^  id.  536; 
Potter  V.  Whitney^  id.  yy ;  TurrUl  v.  Illinois  Central  Railroad,  id. 
330;  Blandy  v.  Griffith,  id.  609;  Sayles,  v.  Hapgood,  id.  632. 

We  are  of  the  opinion  that  the  fourth,  fifth,  sixth,  and 
ninth  paragraphs  of  the  answer  were  good,  and  that  the  court 
committed  no  error  in  overruling  the  demurrer  to  them. 

We  are  next  required  to  determine  whether  the  court 
erred  in  overruling  the  demurrer  to  the  seventh  paragraph 
of  the  answer.    The  seventh  paragraph  alleged,  in  substance, 
that  Squire  L.  McCabe  was  the  principal  in  the  note  sued 
on,  and  that  the  other  defendants  were  his  sureties ;  that  the 
note  was  executed  for  and  in  consideration  of  the  sale,  by 
Tyler,  to  the  principal  in  said  note,  of  Griswold's  patent 
fanning  mill,  and  the  right  to  sell  the  mill,  and  the  patent 
right  in  the  State  of  Wisconsin;  that  the  said  Tyler  execu- 
ted to  him  a  deed  for  the  said  patent  right,  a  copy  of  which 
was  filed  with  and  made  a  part  of  the  answer ;  that  the  said 
Tyler,  for  the  purpose  of  inducing  him  to  enter  into  and    1 
make  such  contract,  falsely  and  fraudulently  warranted  that   j 
said  mill  would  clean  grass  seed  from  chaff  or  grain,  of  any   1 
and  all  kinds,  perfectly,  the  first  time  running  the  same 
through  said  mill ;  and  it  was  averred,  that  the  separators    ! 
would  not  clean  grass  seed  from  chafi)  and  grain  of  any  and    \ 
all  kinds,  the  first  time  running  the  same  through  said  mill, 
or  at  all  without  first  cleaning  the  grass  seed  by  some  other 
means,  and  then  mixing  it  with  grain  prepared  on  purpose ; 
and  that  said  McCabe  relied  on  said  warranty,  and  was  in- 
duced to  make  said  contract  and  execute  the  said  note. 

The  purpose  of  the  pleader,  in  the  preparation  of  the  above 
paragraph,  was  to  show  that  Tyler  had  warranted  that  the 
mill  would  clean  grass  seed  from  chafT  or  grain,  and  to  re- 
cover damages  for  a  breach  of  such  warranty.  It  was  not 
intended  to  set  up  false  and  fraudulent  representations,  that 
would  vitiate  the  entire  contract  The  allegations  in  the 
pleading  amount  to  a  warranty,  founded  upon  an  express 
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contract.  The  contract  between  the  parties  was  reduced  to 
writing,  and  consisted  of  the  deed  by  Tyler  and  the  note  by 
the  appellees. 

There  is  no  warranty  in  the  deed^or  condition  in  the  note. 
Was  it  conapetent  for  the  appellees  to  allege  and  pxove  a 
parol  warranty?  We  think  it  was  not  The  law  is  well 
settled.  An  eminent  law  writer  states  the  law  thus:  "No 
warranty  can  be  implied  from  circumstances,  if  there  be  as 
express  refusal  to  warrant  And  where  the  contract  of  sale 
is  in  writing,  and  contains  no  warranty,  there  parol  evidence 
is  not  admissible  to  add  a  warranty.  And  if  there  be  a  war- 
ranty in  writing,  it  cannot  be  enlarged  or  varied  by  parol 
evidence."     i  Parsons  Con.  589. 

It  was  held  by  this  court  in  McClure  v.  Jeffrey ^  8  Ind  79, 
that,  "as  a  general  rule,  where  the  contract  of  sale  has  been 
consummated  by  writing,  the  presumption  is,  the  writing 
contains  the  whole  contract.  Van  Ostrand  v.  Rced^  i  Wend 
424.  Here,  the  contract  stated  in  the  defence  is  an  entire 
contract,  the  whole  of  which  is  to  be  considered  as  included 
in  the  deeds  and  note.  The  rule  is,  that  all  oral  nego- 
tiations or  stipulations  between  the  parties,  which  preceded 
or  accompanied  the  execution  of  the  instrument,  are  to  be 
regarded  as  merged  in  it,  and  that  the  latter  is  to  be  treated 
as  the  exclusive  medium  of  ascertaining  the  agreement  to 
which  the  contractors  bound  themselves." 

We  are  gf  the  opinion  that  the  court  erred  in  overruling 
the  demurrer  to  the  seventh  paragraph  of  the  answer;  and, 
for  such  error,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  seventh  paragraph  of  the  answer,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

W,  D.  WUlsoHf  for  appellant. 

W,  D.  Ward,  R.  M  Goodwin,  and  7.  0.  Cravens,  for  ap- 
pellees. 
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Hall  v.  Allen. 

Promissory  NoTE,^PUadinff,^Pnnimfitiam  of  Zaw,'^A  complaint  by  A., 
the  holder,  against  B,,  the  maker,  on  a  promissory  note,  payable  at  a  bank  in 
this  State  to  C,  or  bearer,  need  not  aver  a  demand  at  the  bank  where  payable. 
Where  such  complaint  shows  that  the  plaintiff  is  the  helder  ef  the  note  by 
averring  the  indorsement  thereof  to  hun  by  one  to  whom  it  was  transferred,  by 
delivery  by  the  payee,  the  presmnption  of  law,  that  every  holder  ©f  negotiable 
paper  is  the  owner,  and  that  he  took  it  for  valne,  and  before  dishonor,  and  in 
the  regular  course  of  business,  need  not  be  avarred.  An  answer  to  such  a 
complaint  stating  an  equitable  defence  as  against  the  maker  is  not  good  with- 
out an  averment  of  notice  to  the  plaintiff  before  he  received  the  note. 

APPEAL  from  the  Warren  Common  Pleas, 

WoRDEN,  C.  J. — Complaint  by  the  appellee  as  holder, 
against  the  appellant  as  maker,  of  the  following  promissory 
note: 
"  ^200.  Pine  Village,  July  24th,  1867. 

"  One  year  after  date,  I  promise  to  pay  to  H.  C.  Downer, 
or  bearer,  two  hundred  dollars,  for  value  received,  with  in- 
terest, without  release"  (relief)  ''from  valuation  or  appraise- 
ment laws.  Payable  at  the  First  National  Bank  of  Lafayette, 
Ind.  (Signed)  James  E.  Hall." 

The  complaint  alleges  that  Downer  transf(^ed  the  note 
before  maturity,  by  delivery,  to  Thomas  D.  Odle,  and  that 
Odle  indorsed  the  same  to  the  plaintifif! 

A  demurrer  to  the  complaint,  for  the  want  of  sufRcient  facts, 
etc.,  was  overruled,,  and  the  defendant  excepted. 

The  defendant  answered,  thirdly,  that  the  note  was  ob- 
tained by  fraud  and  false  representations,  but  did  not  aver 
any  knowledge  thereof,  on  the  part  of  Odle,  or  the  plaintifT. 
A  demurrer  for  the  want  of  sufficient  facts  was  sustained  to 
this  paragraph  of  the  answer,  and  the  defendant  excepted. 
Trial  of  the  issues  joined,  by  the  court;  finding  and  judg- 
ment for  the  plaintiff! 

The  errors  assigned  are  upon  the  rulings  of  the  court  in 
overruling  the  demurrer  to  the  complaint,  in  sustaining  the 
demurrer  to  the  third  paragraph  of  the  answer,  and  in  over- 
ruling a  motion  for  a  new  trial. 
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The  point  made  against  the  complaint  is,  that  it  does  not 
aver  a  demand  at  the  bank  where  payable,  before  suit  was 
brought.  This  is  expressly  rendered  imnecessary  by  statute. 
2  G.  &  H.  107,  sec.  82,  A  demand  when  due  is  necessaiy 
to  charge  the  indorser  of  commercial  paper,  but  that  is  not  this 
case.  The  demurrer  to  the  complaint  was  correctly  overruled 

In  order  to  pass  understanding^  upon  the  validity  of  the 
third  paragraph  of  the  answer,  it  becomes  necessary  to  ex- 
amine the  case  made  by  the  complaint 

The  note  in  suit  being  payable  to  Downer,  or  bearer,  in  a 
bank  in  this  State,  is  governed  by  the  law  merchant  Such 
a  note,  being  payable  to  bearer,  may  be  transferred  by  de- 
livery merely,  and  needs  no  indorsement  in  order  to  trans- 
fer the  absolute  title.  And  a  transferee  of  such  paper  by  de- 
livery receives  it  also  as  free  from  all  equitable  defences  as 
a  transferee  by  indorsement  2  Parsons  Notes  and  Bills,  42. 
The  plaintiff's  rights,  as  against  the  maker,  are  no  greater 
for  the  indorsement  of  Odle  than  they  would  have  been 
had  the  note  been  delivered  without  indorsement 

But  the  holder  of  commercial  paper,  in  order  to  cut  off 
the  equities  of  the  maker,  must  have  received  it  before  fla- 
turity,  for  a  valuable  consideration,  and  without  notice  of 
the  maker's  equities. 

The  complaint  alleges  that  Downer  transferred  the  note 
to  Odle  before  maturity,  but  does  not  aver  that  the  transfer 
was  made  upon  a  valuable  consideration.  It  does  not  allege 
the  consideration  upon  which,  or  the  time  when,  the  note 
was  indorsed  by  Odle  to  the  plaintiff. 

The  complaint  is  sufficient  to  show,  however,  that  the 
plaintiff  is  the  holder  of  the  note,  through  these  transfers. 
What  presumptions  of  law  are  indulged  in  his  fiivor  as  such 
holder  ?  This  question  is  answered  by  a  reference  to  the 
author  above  quoted,  who  says  (vol.  i,page  255),  that  "there 
is  a  prima  fade  presumption  of  law  in  favor  of  every  holder  ot 
negotiable  paper,  to  the  extent  that  he  is  the  owner  oi  it 
that  he  took  it  for  value,  and  before  dishonor,  and  in  the 
regular  course  of  business." 
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These  facts  need  not  have  been  alleged  in  the  complaint, 
because  they  are  presumed  from  the  allegations  showing  the 
plaintiff  to  be  the  holder.  Presumptions  of  law  need  not  be 
stated  in  pleading.     2  G.  &  H.  1 1 1,  sec.  88. 

It  being  presumed  then,  from  the  plaintiff  being  the  holder 
of  the  note,  as  alleged  in  the  complaint,  that  he  was  such 
holder  for  value,  having  received  it  before  due,  and  in  the 
regular  course  of  business,  it  would  seem  to  follow,  necessa- 
rily, that  the  defence  set  up,  without  averring  that  the  plain- 
tiff had  notice  thereof  at  the  time  he  received  the  note, 
must  be  fatally  defective. 

We  are  of  opinion  that  the  demurrer  was  correctly  sus- 
tained to  the  paragraph  of  the  answer  in  question. 

The  finding  of  the  court  was  amply  sustained  by  the  evi- 
dence, and  the .  motion  for  a  new  trial  was  properly  over- 
ruled. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

%  H.  Brown,  for  appellant 

y.  McCabe,  for  appellee. 


.    YOUNGLOVE  ET  AL.  V.  FrANK. 

Partition.— ^«jw^  of  Dtvinon  Between  .flWrj.— Suit  by  F.  against  Y.  and 
wife  for  partition.  Answer,  by  the  wife,  that  the  land  in  complaint  men- 
tioned, with  other  lands  adjoining  them,  descended  to  the  defendant  and  her 
brother  R.,  from  their  father;  that  said  brother  and  heiself  held  all  the  lands  as 
tenants  in  common,  until  during  1864,  when,  by  agreement,  part  were  sold, 
and  the  greater  portion  of  the  proceeds  taken  by  R.;  that  on  the  27th  of 
Februazy,  186S,  she  being,  with  said  R.,  in  possession  of  the  lands,  conveyed 
a  portion  to  R.,  which  was  his  full  share,  taking  into  account  the  money  re- 
ceived by  R.  on  sdles  of  the  other  portioxis  of  the  lands;  that  when  the  con- 
veyance was  made,  she  had  no  notice  of  the  deed  made  by  R.  to  the  plain- 
tiff, which  was  executed  October  30th,  1865,  and  not  recorded  until  March 
28ta,  1868;  wherefore  neither  R.  nor  the  plaintiff  have  any  title  to  the  land. 

Held,  that  the  answer  was  not  sufEcient 


a- 
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APPEAL  from  the  Hendricks  Common  Pleas. 

Pettit,  J. — This  suit  was  brought  by  James  Frank,  tie 
appellee,  against  John  E.  Younglove  and  Virginia  Youn 
love,  his  wife,  and  John  F.  Kimbly  and  Sarah  Kimbly,  \t> 
wife,  for  partition  of  real  estate;  and  the  complaint  shoc^ 
that  Frank,  the  appellee,  and  Virginia  and  Sarah  were  tea 
ants  in  common  pf  certain  lands  described,  and  that  ead 
was  entided  to  one-third  thereof,  and  prays  for  partitioii 
etc.    Virginia  and  Sarah  answered  separately,  but  their  an- 
swers are  duplicates  of  each  other,  and  might  properly  hvi 
been  joint,  and  we  shall  consider  them  as  one.    We  need 
set  out  but  one  paragraph  of  Virginia's  answer,  for  it  is  d 
mitted  by  appellants'  counsel,  in  his  brief,  that  if  the  ni 
ing  of  the  court  on  the  third  paragraph  of  her  answer  wes 
correct,  then  there  is  no  error  in  the  subsequent  part  of  the 
record,  and  that  the  judgment  and  decree  must  be  affinnei 
The  third  paragraph  is  as  follows: 

"  3.  And  said  defendant,  Virginia  E.  Younglove,  for  fuitkr 
and  separate  answer  to  the  complaint,  says  that  said  plaifl^ 
tiff  ought  not  to  have  and  maintain  his  action  for  partitioD, 
because  she  says  that  the  land  in  complaint  mentioned,  to- 
gether with  other  lands  adjoining  them,  were  lands  descended 
to  this  defendant  and  her  sister  and  co-defendant,  Saiai 
Kimbly,  and  one  John  W.  Ray,  their  brother,  from  tbeir 
father,  James  B.  Ray,  deceased ;  that  said  parties  held  said 
lands  as  tenants  in  common  until  during  the  year  1864,  ^i^' 
by  consent  of  all  three  of  said  parties,  a  portion  of  the  lands 
so  held  by  them  were  sold  and  conveyed,  and  in  1865  ^ 
1866  the  greater  portion  of  the  proceeds  were,  by  consent, 
received  by  said  John  W.  Ray;  that  afterward,  on  the^p 
day  of  February,  1868,  and  before  she  had  any  notice  of  the 
pretended  deed  by  which  the  plaintiff  claims  title  to  any 
part  of  said  lands,  which  deed  was  executed  on  the  y^ 
day  of  Ootober,  1865,  and  not  recorded  until  Mardi  M, 
1868,  said  defendants  and  said  John  W.  Ray  being  all  m 
time  in  possession  of  said  lands,  this  defendant  and  her  ^ 
ter,  together  with  their  husbands,  conveyed  to  said  Joi^ 
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Ray  a  portion  of  the  lands  of  which  they  were  joint  owners, 
which  were  then  supposed  to  be  his  full  and  equal  share  of  all 
said  lands,  after  taking  into  the  account  the  amount  of  money 
received  by  said  John  W.  Ray  as  the  proceeds  of  the  lands 
sold  prior  to  that  time;  that  the  tract  so  conveyed  was  the 
full  share  of  said  John  W.  Ray  in  and  to  all  of  said  lands. 
Wherefore  she  says,  that  the  lands  described  in  said  com- 
plaint are  the  lands  of  herself  and  her  sister,  Sarah  Kimbly, 
and  that  neither  said  plaintifT  nor  said  John  W.  Ray  has  any 
title  or  interest  therein.  Wherefore  she  deman<&  that  said 
petition  be  dismissed,  and  that  the  pretended  deed  of  said 
plaintiff  from  John  W.  Ray  be  declared  void  as  to  this  de- 
fendant ;  and  she  asks  for  general  relief." 

To  this  paragraph  of  the  answer  there  was  a  demurrer  for 
want  of  sufficient  facts,  ytblch,  was  sustained.  Was  this  rul- 
ing warranted  by  law?  We  hold  that  it  was.  It  admits 
that  a  deed  was  made  by  John  W.  Ray  for  one-third  of  the 
lands,  placing  the  appellee  in  the  same  legal  condition  as 
said  Ray  occupied  in  relation  to  said  lands,  charging  neither 
fraud,  accident,  nor  mistake,  nor  that  said  Virginia  was  a  sub- 
sequent purchaser  from  John  W.  Ray  after  his  deed  was 
made  to  Frank,  and  before  it  (Frank's  deed)  was  recorded, 
nor  does  it  allege  that  Virginia  had  been,  or  would  be,  in- 
jured by  the  facts  therein  stated.  We  hold  that  the  answer 
was  totally  insufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Z.  M.  Campbell^  for  appellants. 

y.  T.  Dye  zxAA,  C.  Harris,  for  appellee. 


The  Jeffersonville,  Madison,  and  Indianapolis  Railroad 

Company  v.  Ross. 

Railroad.— i>0f77  to  Animals, — Fendng.^^Imtrtution.^^hxL  instruction  that 
when  the  owner  of  cattle  turos  them  out,  at  a  place  where  they  must  pass 
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along  a  railway  track,  when  trains  are  passing,  lie  cannot  recover  for  their  ia- 
juiy,  is  enoneons  as  applied  to  a  case  where  the  road  should  be  secure}; 
fenced,  and  is  not  so  fenced. 

APPEAL  from  the  Shelby  Circuit  Court 

BusKiRKy  J. — ^The  appellee  sued  the  appellant  before  a 
justice  of  the  peace^  for  killing  and  injuring  the  cattle  of  tbe 
appellee^  by  a  locomotive  and  train  of  cars  on  the  road  of 
appellant  The  complaint  was  in  two  paragraphs.  The 
.  first  being  what  is  designated  the  statutory  cause  of  action. 
The  second  charged  that  the  injury  was  occasioned  by  the 
negligence  of  the  servants  of  appellant,  without  fault  on  the 
part  of  the  appellee. 

The  cause  was  tried  before  the  justice,  under  the  statutory 
denial,  and  resulted  in  a  finding  for  the  plainti£^  from  which 
judgment  the  appellant  appealed  to  the  circuit  court  The 
case  was  tried  in  the  circuit  court  by  a  jury,  and  resulted  in 
a  finding  for  the  plaintiff.  The  court  overruled  a  motion  for 
a  new  trial,  and  rendered  judgment  on  the  finding,  to  which 
ruling  the  appellant  excepted.  The  appellant  has  assigned 
for  error  the  overruling  of  the  motion  for  a  new  trial.  The 
appellee  has  assigned  as  a  cross  error  the  giving  of  the  ninth 
instruction. 

The  appellant  insists  that  the  court  erred  in  overruling  die 
jnotion  for  a  new  trial,  for  the  following  reason : 

"The  evidence  clearly  shows  that  Ross  knew,  on  the 
morning  that  his  stock  was  killed,  that  two  trains  would  pass 
down  the  road  that  morning,  and  that  he  also  knew  the  time 
of  the  passing  of  the  trains  at  that  place;  and  knowing  this» 
turned  his  cattle  out,  or  suffered  tiiem  to  be  turned  out, 
before  the  trains  had  passed;  and  knowing  that  said  cattle, 
in  order  to  get  away,  would  either  have  to  go  south  one 
quarter  of  a  mile  to  get  off  the  track,  or  north  the  same  dis- 
tance." 

Upon  the  foregoing  facts,  it  is  maintained  that  the  appel- 
lee, by  his  own  carelessness  and  want  of .  ordinary  care, 
caused  the  injury  to  his  cattle. 

The  ninth  instruction  was  in  these  words : 
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''If  the  owner  or  occupant  of  lands,  upon  and  across 
which  a  railroad  is  built  and  operated,  turns  his  stock  upon, 
or  in  the  immediate  vicinity  of  such  railroad  track,  along 
which  trains  are  passing  at  specified  times  and  seasons,  which* 
time  is  known  to  the  owner  of  the  stock,  and  such  stocS  are 
killed  or  injured  by  contact  with  the  train,  the  company  are 
not  liable,  unless  the  evidence  satisfies  you  that  the  em- 
ployees upon  the  train  are  guilty  of  gross  and  wilful  want  of 
care." 

The  appellant,  in  support  of  his  position,  has  referre*d  to 
the  following  decisions  of  this  court:  The  Toledo  and 
Wabash  R.  W.  Co.  v.  Thomas,  i8  Ind.  215 ;  The EvansvUle  and 
CrawfordsvUle R.  R.  Co.  v.  Lowdermilk,  15  Ind.  120;  ThePres,, 
etc.,  O.&M.  R.R.  Co.  v.  Gtdlett,  15  Ind.  487;  The  EvansvUle 
and  CrawfordsviUe  R.  R.  Co.  v.  Biatl,  17  Ind.  102;  Knight 
V.  The  Toledo  and  Wabash  R.  W.  Co.,  24  Ind.  402 ;  The  Toledo 
and  Wabash  R.  W.  Co.  v.  Goddard,  25  Ind.  185;  Sinram  v. 
The  P.,  Ft.  W.,  &  C.  R.  W.  Co.,  28  Ind.  244;  The  Michi- 
gan S.  andN.  Jnd.  R.  R.  Co.  v.  Lantz,  29  Ind.  528. 

The  evidence  is  in  the  record,  from  which  it  appears  that 
the  place  where  the  cattle  were  killed  and  injured  was  not 
securely  fenced  by  the  appellant,  and  that  the  appellee 
mainly  placed  his  right  to  recover  on  that  ground,  and  not 
upon  the  negligence  of  the  agents  of  the  appellant.  If  the 
plaintiff  was  entitled  to  recover  upon  either  ground,  the 
court  committed  no  error  in  overruling  the  motion  for  a 
new  trial.  When,  as  in  this  case,  the  plaintiff  bases  his  right 
to  recover  on  two  separate  and  distinct  grounds,  the  court 
should  not  give  an  instruction  that  would  apply  to  the  case 
in  one  aspect  and  not  in  the  other,  without  informing  the 
jury  to  which  phase  of  the  case  it  was  applicable.  The 
ninth  instruction  had  some  application  to  the  issue  formed 
on  the  second  paragraph  of  the  complaint,  while  it  had  none 
to  the  issue  formed  on  the  first  paragraph.  It  seems  to  have 
been  given  as  a  general  instruction,  applicable  alike  to  both 
paragraphs  of  the  complaint  This  was  well  calculated  to 
confuse  and  mislead  the  jury.    We  shall  consider  together 
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the  error  assigned  by  appellant  and  the  cross  error  assigned 
by  the  appellee,  as  they  involve  the  same  question  of  lav. 
If  the  instruction  was  correct,  then  the  court  erred  in  re- 
fusing a  new  trial.'  If  the  instruction  was  erroneous,  as 
applied  to  the  facts  of  the  case,  then  the  court  committed 
no  error  in  overruling  the  motion  for  a  new  trial. 

In  the  further  consideration  of  this  case,  we  3hall  regard 
it  as  a  proceeding  under  the  statute  for  killing  stock  at  a 
point  where  the  railroad  was  required  to  be,  but  was  not, 
securely  fenced,  and  not  an  action  at  common  law^  based 
upon  the  negligence  of  the  appellant;  for  th^  reason  that  if 
the  plaintiff  was  entitled  to  recover  under  the  first  para- 
graph, it  is  wholly  immaterial  to  inquire  and  detezmine 
whether  he  was  so  entitled  under  the  second  paragraph  of 
the  complaint 

We  have  examined  all  the  cases  referred  to  by  the  coun- 
sel, and  find  that  none  of  them  have  any  application  to  the 
case  under  consideration. 

The  case  in  15  Ind.  was  for  personal  injuries,  alleged  to 
have  been  caused  by  the  negligence  of  the  employees  of  tfie 
railroad  company. 

The  case  in  1 8  Ind.  was  for  killing  stock  at  a  point  where 
the  railroad  was  securely  fenced,  and  the  right  to  recover 
was  placed  upon  the  negligence  of  the  agents  of  the  railroad 
company. 

The  case  in  17  Ind.  was  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligeince  of  the  employees  of  the 
railroad  company. 

In  the  case  in  ^  Ind.,  McKachan  was  the  owner  of  a 
blind  horse,  and  turned  him  out  on  the  common^  near  the 
railroad  tracks  along  which  trains  were  passing  every  few 
hours,  and  wh^re  the  horse  was  liable  to  wander  on  the 
track,  at  any  time,  without  the  ordinary  power  of  avoiding 
the  danger  of  an  s^proaching  train.  TJie  court  held  that 
the  plaintiff  was  guilty  of  gross  negligence,  amounting  to  a 
willingness  to  suffer  the  injury  complained  of,  and  was  not 
entitled  to  recover.     It  does  not  directly  appear  from  the 
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opinion  whether  the  horse  was  injured  at  a  place  where  the 
company  was  not  required  to  fence  its  track,  but  such  is  in- 
ferrible from  the  facts  of  the  case,  and  the  ground  on  which 
the  opinion  was  based. 

The  case  in  25  Ind.  was  for  damages  sustained  by  the 
plaintiff  by  reason  of  a  train  of  cars  running  oveir  the  wagon 
and  horses  of  plaintiff. 

The  case  in  28  Ind.  was  an  action  by  Ae  raili'oad  company 
against  the  owner  of  cattle,  who  had  knowingly  permitted 
his  cattle  to  run  at  large ;  and,  by  reason  thereof,  they  had 
wandered  on  the  railroad  track  and  thrown  a  train  of  cars 
from  the  track,  whereby  the  railroad  company  had  been 
greatly  damaged. 

The  case  in  29  Ind.  was  an  action  at  common  law,  to  re- 
cover damages  for  the  personal  injuries  received  by  the  plain- 
tiff caused  by  the  alleged  negligence  of  the  operatives  of 
the  railroad  company. 

Thus,  it  is  shown  that  none  of  the  cases  relied  upon  have 
any  application  to  the  case  under  consideration;  as  the  right 
to  recover  in  each  case  depended  upon  the  comparative  neg- 
ligence of  the  plaintiff  and  the  defendant. 

It  has  been '  so  repeatedly  decided  by  this  court,  that  it 
ought  now  to  be  regarded  "as  settled  and  put  at  rest,"  that 
a  railroad  company  is  liable  for  stock  killed  or  injured  at  a 
point  where  it  is  required  to  fence  its  track,  and  has  not 
done  so,  without  reference  to  the  question  of  fiiult  on  the 
part  of  the  plaintiff,  or  negligence  on  the  part  of  the  defendant 

See  Williams  v.  The  N.  A.  &  S.  R.  R.  Co.,  5  Ind.  in;  The 
Lafayette,  etc.,  R.  R,  Co.  v.  Shriner,  6  Ind.  141 ;  Smith  v.  T.  & 
R.  R.  R.  Co.,  7  Ind.  553;  -The  I.  &  C.  R.  R.  Co.  v.  Kinney, 
8  Ind.  402 ;  The  I.  &  C.  R.  R  Co.  v.  Caldwell,  9  Ind.  397 ; 
The  I.  &  C.  R.  R.  Co.  v.  Townsend,  10  Ind.  38 ;  The  Mad.  & 
Ind' polls  R.  R.  Co.  v.  Kane,  1 1  Ind.  375 ;  TIte  I.  &  C  R.  R.  Co. 
v.  Paramore,  12  Ind.  406;  The  N.  A.  &  S.  R.  R.  Co.  v.  Powell, 
13  Ind.  373;  The  I.  &  C.  R.  R.  Co.  v.  Means,  14  Ind.  30;  The 
I.,  P.  &  C.  R.  R.  Co.  v.  Williams,  15  Ind.  486;  The  I.  &  C. 
R.  R.  Co.  v.  Kercheval,  16  Ind.  84 ;  The  /,  P.  &  C.  R.  R.  Co.  v. 
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Shimer,  17 Ind 2gS\TheT.&W.  R.  W.  Co.  v,  Thomas^  18  ImL 
2\l\The Pres.,  etc.,  T.  & R.  R.  R.  Co.  v.  Smith,  19  Ind.  42 ; 
TheL&C.R.R.Co.\.EU%oU,2o\aA.^lo\  TheT.&W.R.W. 
Co.  V.  Daniels,  21  Ind.  256;  McKitmey  v.  7X^  O.  &  M,  R,  R 
Co.,  22  Ind. 99;  77/^  T.&  IV.  R.  W.  Co.  v. Rfed,  23  Ind.  loi ; 
The  I.  &  C.  R.  R.  Co.  v.  Guard,  24  Ind.  222 ;  Th^  I.,  P.&C 
R.  R.  Co.  V.  Petty,  25  Ind.  413;  The  Same  v.  IrisA,  26  Ind 
268 ;    The  I.,  P.  £r  C.  R.  R.  Co.  v.  Marshall,  27  Ind.  300;  Tlu 
I.  &  C.  R.  R.  Co.  V.  Parker,  29  Ind  471 ;   The  y.,  M.&I.K 
R.  Co.  V.  Nichols,  30  Ind.  321 ;  The  Jeff.,  Mad.  &  Ind.  R.R 
Co.  V.  Avery,  31  Ind.  277;  Hie  Same  v.  Sweeney,  32  Ind.  430; 
Tfie  Belief ontaine  R.  W.  Co.  v.  Reed,  33  Ind.  476. 

We  are  clearly  of  the  opinion  that  the  ninth  instructioii 
was  erroneous,  as  applied  to  the  facts  of  this  case^  and 
should  not  have  been  given. 

We  are  also  of  the  opinion  that  under  the  issues,  and  upon 
the  facts  of  the  case,  the  appellant  was  liable  without  refer- 
ence to  the  question  of  contributory  negligence,  and  that, 
consequently,  the  court  committed  no  error  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

E.  H.  Davis  and  C.  Wright,  for  appellant. 

B.  F.  Davis,  B.  F.  Love,  and  W.  C.  Niclwls,  for  appellee. 


Streight  v.  Bell. 

Malicious  Pkosecution. — Defective  Affidavit, — In  an  action  for^nalxdoos 
prosecution,  the  complaint  was  held  not  defective,  even  if  the  affidavit  on 
which  the  defendant  caused  the  plaintiff's  arrest  did  not  charge  a  crime, 
because  in  that  case  the  defendant  was  a  trespasser  in  causing  the  warrant  to 
issue. 

Practice. — Motion  for  New  Trial, — ^A  motion  for  a  new  trial  must  point  oct 
the  instruction  given  or  refused,  or  the  evidence  admitted  or  cejected*  upon 
which  eAor  in  the  ruling  of  the  court  is  assigned. 
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APPEAL  from  the  Newton  Common  Pleas. 

WoRDEN,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellant  for  a  malicious  prosecution.  Demurrer  to  the 
complaint  overruled,  and  exception.  Issue;  trial  by  jury; 
verdict  and  judgment  fbrthe  plaintiff  for  eighty-nine  dollars, 
a  new  trial  being  refused  the  defendant 

The  complaint  was  in  three  paragraphs.  The  demurrer, 
being  to  the  entire  complaint,  and  not  separately  to  each 
paragraph,  was  correctly  overruled,  if  any  one  paragraph 
was  good.  But  we  are  of  opinion  that  each  paragraph  was 
good.  Each  paragraph  alleges  that  the  defendant,  mali- 
ciously and  without  probable  cause,  made  certain  afl)davits, 
which  are  set  out,  and  which  attempt  to  charge  the  plaintiff 
with  having  procured  money  of  the  defendant  with  intent  to 
defraud  him,  by  means  of  &lse  pretences  as  to  the  quality 
of  com  in  a  certain  crib  which  the  plaintiff  sold  to  the  de* 
fendant,  on  which  the  defendant  paid  to  the  plaintiff  the  sum 
of  one  hundred  dollars ;  and  that  the  defendant  procured  to 
be  issued  by  justices  of  the  peace  certain  warrants  on  said 
affidavits  for  the  arrest  of  the  plaintiff,  and  caused  him  to  be 
arrested  thereon,  and  to  be  brought  before  said  justices  for 
examination;  and  that  upon  being  thus  brought  before  the 
justices,  such  proceedings  took  place  that  he  was  discharged. 

The  objections  urged  to  the  complaint  are,  that  as  the 
affidavits  on  which  the  prosecutions  were  based  do  not 
charg:e  any  crime  against  the  plaintiff;  and  that  as  there  was 
no  examination  before  the  justices  of  the  merits,  bul  the 
plaintiff  was  discharged  because  the  justices  deemed  the 
respective'^  affidavits  insufficient,  the  action  will  not  lie. 
These  objections  are  not  well  taken.  The  affidavits  are 
lengthy,  and  we  will  not  extend  this  opinion  by  copying 
them  here.  They  will  add  nothing  valuable  to  the  legal 
literature  of  the  country.  It  is  by  no  means  clear  that  they 
did  not,  though  in  a  loose  and  inartistic  manner,  sufficiently 
charge  the  crime  to  enable  the  justices  to  take  cognizance 
thereoC  But  if  they  did  not,  then  the  defendant  was  a  tres- 
passer in  causing  the  warrants  to  issue  thereon,  and  causing 
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the  plaintiff  to  be  arrested  and  taken  before  the  ms^strates 
for  examination.  In  either  view,  the  complaint  contsuned  a 
good  cause  of  action.    Steel  v.  WtlUams,  i8  Ind  i6i. 

In  Hays  v.  Blizzard^  30  Ind.  45  7,  it  was  held,  that  the 
quashing  of  an  indictment  and  the  rendition  of  judgment 
thereon  for  the  defendant  sufficiently  put  an  end  to  the 
prosecution  to  enable  the  defendant  therein  to  maintain  an 
action  for  malicious  prosecution.  The  same  principle  must 
be  applicable  here.  The  discharge  of  the  defendant  in  a 
prosecution,  by  the  justice,  because  he  deems  the  affidavit 
insufficient,  ends  the  prosecution,  and  enables  the  defeodant 
therein,  if  the  prosecution  was  instituted  maliciously  aod 
without  probable  cause,  to  maintain  an  action  therefor. 

There  are  no  other  questions  raised  except  those  arising 
on  the  motion  for  a  new  trial.  The  following  are  the  rea- 
sons for  a  new  trial,  as  they  appear  in  the  record: 

"First,  that  the  verdict  of  the  jury  is  not  sustained  by  saf 
ficient  evidence. 

"Second,  that  the  verdict  of  the  jury  is  contraiy  to  tie 
law  of  the  case. 

"Third,  that  the  court  erred  in  giving  charges  No.— ,as 
follows  (see  bill  of  exceptions  at  the  close  of  this  transcript), 
'  to  the  jury  trying  this  cause,  which  were  excepted  to  bythc 
defendant  at  the  time  the  same  were  given. 

"  Fourth,  that  the  court  erred  in  refusing  to  give  charges 
No.  —  (see  bill  of  exceptions),  to  the  jury  trying  tWs cause 
as  asjced  for  by  the  defendant  at  the  proper  time. 

"Fifth,  that  the  court  erred  in  modifying  charges  No- 
(see  bill  of  exceptions),  asked  for  and  insisted  on  by  the  <fc- 
fendant,  and  in  giving  said  charges  so  modified  to  the  juiy 
over  the  objection  of  the  defendant 

"Sixth,  that  the  court  erred  in  the  trial  of  this  cause  ifl 
ruling  out  evidence  offered  by  tfie  defendant  and  eaibracco 
in  questions  asked  certain  witnesses  on  said  trial  included  in 
No.  —  (see  bill  of  exceptions). 

"Seventh,  that  the  court  erred  on  the  trial  of  thi«  ^^  ^ 


NOVEMBER  TERM,  1871.  553 

Strdght  v,  BdL 


overruling  objections  made  by  the  defendant  to  evidence 
offered  by  the  plaintiflfj  No.  —  (see  bill  of  exceptions). 

''Eighth,  that  the  court  erred  in  overruling  the  demurrer 
filed  by  die  defendant  to  the  plaintiff's  complaint  herein.*' 

The  first  and  second  reasons  for  a  new  trial  brought  the 
case  in  review  before  the  court  below,  on  the  evidence ;  and 
we  are  not  inclined  to  disturb  the  conclusion  arrived  at. 
There  was  certainly  evidence  that  tended  to  make  out  all 
the  points  essential  to  a  recovery.  Indeed,  we  think  it  may 
be  legitimately  inferred  from  the  evidence  that  the  object  of 
the  defendant  in  prosecuting  the  criminal  causes  against  the 
plaintiff  was  to  coerce  thereby  repayment  by  him  of  the 
amount  of  money  he  had  received  beyond  the  value  of  the 
corn  delivered  by  him. 

The  eighth  reason  is  no  reason  whatever  for  a  new  trial. 
All  the  others,  we  think,  are  too  indefinite  to  raise  any 
question.  We  suppose  the  references  to  the  bill  of  excep- 
*tions  in  the  reasons  for  a  new  trial,  in  parentheses,  as 
above  set  out,  were  not  contained  in  the  original  reasons  as 
filed,  but  were  inserted  by  the  clerk,  in  making  out  the 
transcript,  in  order  to  facilitate  our  search  for  the  grounds 
upon  which  a  new  trial  was  asked.  This  is  inferred  from  the 
fact  that,  at  the  time  the  reasons  were  filed,  no  bill  of  excep- 
tions had  been  filed  whatever. 

The  charges  alluded  to  in  reasons  three,  four,  and  five, 
with  the  numbers  blank,  and  without  any  description  what- 
ever of  those  intended,  could  not  be  at  all  identified.  There 
was  nothing  in  these  reasons  to  call  the  mind  of  the  court 
to  any  particular  charge  or  charges.  We  certainly  could  . 
not,  without  other  aid  than  a  consultation  of  the  reasons  for 
a  new  trial  in  connection  with  the  charges  ^ven  and  refused, 
determine  what  particular  ones  were  meant  in  each  instance. 

The  same  thing  may  be  said  in  reference  to  the  admission 
and  rejection  of  evidence,  as  specified  in  the  sixth  and  sev- 
enth reasons.  What  particular  evidence  was  supposed  to 
have  been  improperly  ruled  out,  or  of  what  witnesses, 
does  not  appear;  nor  does  it  appear  what  evidence  was  sup- 
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posed  to  have  been  improperly  admitted,  whether  oral  or 
documentary;  or  if  oral,  the  witness  whose  testimony  las 
admitted  does  not  appear.  In  short,  there  was  nothing  in 
the  reasons  to  identify,  in  the  slightest  degree,  the  evidence 
ruled  out  in  the  one  instance,  and  given  in  the  otber,  of 
which  complaint  was  made. 

The  judgment  below  is  affirmed,  with  costs  and  ten  per 
cent  damages. 

y.  Wallace,  B.  R  Brawn,  B.  R  Davis,  and  B.  R  Lovt,  for 
appellant 

C.  H.  Test,  D.  K  Bums,  and  G.  5.  Wright,  for  appdkc. 


Baxter  v.  Kitch,  Administrator. 

Statute  of  TKKUDS.-^Agreement  to  Convey  Land.-^K  suit  cannot  be  m 
tained  by  a  husband  on  a  verbal  contract,  by  which  land  was  to  becoDvtfd 
as  compensation  for  services  rendered  by  Ids  wife,  for  the  value  of  theldi 
on  (ailure  to  convey. 

APPEAL  from  the  Grant  Common  Pleas. 

DowNEy,  J.— This  was  a  claim  filed  by  the  appeW 
against  the  appellee,  as  administrator  de  bonis  non  of  die  es- 
tate of  William  Pricket^  deceased,  alleg^g  that  the  de- 
ceased and  Maty  Prickett,  his  wife,  made  and  entered  iflto 
an  agreement  with  said  Thomas  Baxter  and  Elizabetn 
Baxter,  his  wife,  a  copy  of  which  is  filed  with  the  cohi- 
plaint,  by  which  said  Elizabeth  Baxter,  in  consideration  that 
said  William  Prickett  and  Maiy  Prickett  would  convey  to 
said  Elizabeth  Baxter,  by  good  and  valid  title,  the  foHowiDg 
tract  of  land,  then  owned  by  said  Mary,  to  wit,  fifty  a^' 
etc.,  agreed  that  the  said  Elizabeth  would  keep  the  said 
Mary  Prickett  during  her  lifetime,  and  board  said  Maiy^ 
make  and  mend  her  clothing,  said  Mary  fumishiog  ^ff^ 
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and  materials,  and  nurse  and  take  good  care  of  her  during 
her  lifetime. 

It  IS  further  stated  that  in  pursuance  of  the  agreement, 
the  said  Elizabeth  Baxter  and  Thomas  Baxter,  her  husband, 
did  take  care  of,  nurse,  maintain,  and  provide  for  said  Mary 
Pricket^  who  was  old,  sick,  and  unable  to  take  care  of  her- 
self, according  to  the  terms  and  conditions  of  said  agree- 
ment, until  two  months  before  her  death,  in  February,  1864, 
at  which  time  said  Mary  left  the  plaintiff  and  his  wife,  and 
refused  to  allow  them  to  comply  with  the  terms  and  condi- 
tion of  said  agreement;  that  they  were  ready  to  iiilfil  their 
contract  by  keeping  her  until  her  death.  It  is  averred  that 
the  land  at  the  time  the  contract  was  made  was  of  the  value 
of  two  thousand  dollars;  that  instead  of  said  William  and 
Mary  Prickett  making  to  said  Elizabeth  Baxter  a  good  and 
valid  deed  for  said  land,  they  wholly  fiuled  and  refused,  and 
each  made  a  pretended  deed,  which  was  held  by  the  judg- 
ment of  the  Grant  Circuit  Court  to  be  invalid,  and  to  con- 
vey no  estate  whatever.  It  is  then  charged  that  said  Wil- 
liam Prickett  received  means,  property,  notes,  and  money 
that  belonged  to  his  said  wife,  one  himdred  dollars,  which 
he  never  paid  over  or  accounted  for.  Judgment  is  demanded 
for  the  price  of  the  said  land  so  to  have  been  conveyed,  two 
thousand  dollars.  The  written  contract  or  agreement  which 
is  referred  to  in  the  complaint  is  as  follows : 

**  Know  all  men  by  these  presents  that  we,  Elizabeth  Bax- 
ter and  Thomas  Baxter,  her  husband,  of  Grant  county,  in 
'  the  State  of  Indiana,  convey  and  warrant  to  Mary  Prickett, 
her  heirs  and  assigns  of  Grant  county,  in  the  State  of  Indi- 
ana, for  the  sum  of  two  thousand  dollars,  the  following  real 
estate  in  Grant  county,"  etc.,  describing  the  land ;  "  Provided, 
always,  and  these  presents  are  upon  this  express  condition : 
Whereas  said  Elizabeth  Baxter  has  undertaken  and  agreed 
to  keep  the  said  Mary  Prickett  during  her  lifetime,  and 
Elizabeth  Baxter  is  to  board  said  Mary  Prickett,  and  is  to 
wash,  make,  and  mend  the  said  Mary  Prickett's  clothing 
during  the  said  Mary  Prickett's  natural  lifetime,  the  said 
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Mary  Prickett  is  to  furnish  tiie  materials  and  goods  for  kr 
own  clothing,  said  Elizabeth  Baxter  is  to  nurse  and  take 
good  care  of  the  said  Mary  Prickett  during  her  natural  liie- 
time.  NoW|  if  the  said  Elizabeth  Baxter  shall  iaithfally  per- 
form all  the  duties  required  of  her  as  set  forth  in  this  agree- 
ment, or  cause  the  same  to  be  done,  then  this  obligation  is 
to  be  void  and  of  no  effect;  otherwise,  upon  the  fiuloreof 
said  Elizabeth  Baxter  to  fully  comply  with  this,  her  obliga- 
tion, then  this  agreement  to  be  in  full  force  and  virtue  in  bw. 
In  witness  whereof,"  etc.,  "this  4th  day  of  November,  1862, 

h«r 

"  EuzABETH  +  Baxter, 

mark. 

**  Thomas  Baxter." 

Copies  of  the  inoperative  separate  deeds  of  Mary  Prickett 
and  William  Prickett,  iftentioned  in  the  complaint,  are  filed 
with  the  complaint.  They  each  describe  the  same  lani 
mentioned  in  the  instrument  filed  with  the  complaint  Tkat 
of  Mary  Prickett  is  dated  November  4th,  1862,  and  that  of 
William  Prickett  is  dated  the  27th  day  of  October,  1862, 
and  they  are  each  executed  to  Elizabeth  Baxter  alone. 

The  defendant  demurred  to  the  complaint,  because,  first 
it  did  not  state  facts  sufRcient  to  constitute  a  cause  of  action; 
and,  second,  there  was  a  defect  of  parties  plaintiffi.  This 
demurrer  was  sustained  by  the  court;  the  plaintiff  excepted; 
and,  refusing  to  amend,  judgment  was  rendered  for  tta 
defendant. 

The  plaintiff  appealed,  and  has  assigned  errors  in  tte 
court  as  follows :  *  First,  in  sustaining  the  demurrer  ^  tie 
complaint;  and,  second,  in  rendering  judgment  for  the  (k- 
fendant,  instead  of  for  the  plaintiff. 

This  is  the  third  time  that  this  case,  or  cases  relating  to 
the  same  transactions,  have  been  in  this  court.  In  BaxUrs. 
Bodkin,  25  Ind.  172,  the  separate  deeds  of  Prickett  and  it 
wife  to  Eli2abeth  Baxter  were  held  invalid,  on  the  ground 
that  such  separate  deeds  could  convey  no  interest  in  toe 
lands  of  the  wife.  Then  m  Baxter  v.  IMckeU's  AdmMStr^ 
tor,  27  Ind.  490,  it  was  held  that  Mrs.  Baxter  could  maWa* 
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no  action  for  the  services  rendered  by  her  in  taking  care  of 
Mrs.  Prickett;  that  the  right  of  action,  if  any,  was  in  the 
husband,  and  not  in  the  wife ;  that  the  earnings  of  the  latter 
belonged  to  the  former,. as  at  common  law— our  statute  hav- 
ing made  no  change  in  this  respect. 

The  question  now  presented  is,  whether  the  husband, 
Thomas  Baxter,  can  maintain  this  action  on  the  special  con- 
tract set  up  in  the  complaint,  and  recover  upon  it  as  a  valid 
and  binding  contract.  It  will  be  seen  that  the  action  is  not 
brought  to  recover  the  value  of  the  services  rendered  by  the 
wife  of  the  plaintiff  in  taking  care  of  the  wife  of  the  dece- 
dent, William  Prickett;  but  it  is  based  on  the  special  con- 
tract, and  for  the  recoveiy  of  two  thousand  dollars,  the  value 
of  the  land,  which  it  is  alleged  the  deceased  and  his  wife 
agreed  to  convey,  but  which  they  failed  to  convey  on  ac- 
count of  the  invalidity  of  the  separate  deeds  which  they 
executed.  The  value  of  the  services  rendered  by  the  wife 
of  the  plaintiff,  to  and  for  the  wife  of  the  deceased,  is  not 
alleged.  The  complaint  cannot  be  construed  into  a  claim 
for  the  value  of  such  services.  It  is  based  on  the  special 
contract^  and  nothing  else.  If  it  cannot  be  sustained  in  that 
character,  it  cannot  be  sustained  at  all. 

We  are  of  the  opinion  that  the  special  contract  is  within 
the  statute  of  frauds,  and  therefore  invalid,  because  it  is  not 
in  writing.  It  is  a  contract  for  the  sale  of  real  estate;  and, 
to  be  made  a  sufficient  foundation  of  the  action,  must  have 
been  in  writing  and  signed  by  William  Prickett,  the  deceased. 
The  written  contract,  a  copy  of  which  is  filed  with  the  com- 
plaint, is  nothing  more  than  a  mortgage,  and  it  is  not 
signed  by  the  deceased,  nor  was  he  in  any  way  a  party  to  it 
It  was  executed  by  Baxter  and  wife  to  Mary  Prickett.  i 
G.  &  H.  348,  section  i,  clause  fourth;  Hodden  v.  yohnson, 
7  Ind.  394;  JiT  Clure  y.  H/T  Carmickt  5  Blackf.  129;  Thompson 
V.  Elliott,  28  Ind.  55. 
.   The  judgment  is  affirmed,  with  costs. 

%  BrowfUee  and  H,  Brownlee,  for  appellant. 

L  Van  DevanteTf  for  appellee. 
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A 
ACTION. 

Cause  of  Adicn.'^yLert  intentions,  un- 
executed, do  not  constitute  a  contract, 
a  tort,  or  a  crime,  and  are  not  the 
subject  of  legal  or  equitable  judicial 
investigation.  ParmUeetaL  v.  Sloan 
ttal, 469 

ADMINISTRATOR. 

See  Decedents'  Estates. 

ADVANCEMENT. 

See  Contract^  14, 15. 

AGRICULTURAL  COLLEGE. 

J.  Donations  by  CotnUies  for  Loea- 
tion.'^Want  of  Power. '■^ Ratt/tca- 
turn. — Statutes.— Ovi  the  14th  of  Jan- 
uary, 1869,  no  board  of  commission- 
ers of  any  of  the  counties  of  this 
State  possessed  the  power  to  make  a 
donation  for  the  purpose  of  securing 
the  location,  within  their  jurisdiction, 
of  the  agricultural  college  contem- 
plated in  the  passaee  of  the  act  of 
Congress  of  July  ad,  1863,  and  the 
act  of  the  legislature  of  this  State, 
of  March  6th,  1865.  But  when  an 
order  was  passed  by  any  board  of 
county  commissioners,  making  an  ap- 
propriation for  that  purpose,  the  or- 
der was  not  void,  but  was  capable 
of  ratification  l^  the  legislature. 
Jliarkst  TVeas^  etc»^  y.  Tmsiees  of 
Purdue  Uuiversiiy 155 

2.  •S'amf .— Such  an  order,  passed  by 
the  Board  of  Commissioners  of  Tip- 
pecanoe county  on  the  14th  day  of 
January,  1869,  was  ratified  and  ren- 
dered valid  l^  the  act  of  the  legida- 
ture  of  May  6th,  1869,  accepting  Uie 


donation  and  locating  the  college  in 
that  county... Ibid. 

3.  Same.  —  Treasurer. — Warrant, — 
Interest, — When  a  warrant  was  is- 
sued by  the  auditor  of  that  county 
upon  the  treasurer,  for  an  instalment 
of  money  due  under  said  order,  it 
was  the  dut^  of  the  treasurer  to  pay 
the  same,  if  there  were  sufficient 
funds  for  that  purpose,  or  if  Uiere 
were  not,  to  indorse  on  such  order 
''not  paid  for  want  of  funds;"  and 
the  instalment  would  bear  interest 
from  that  date,  although  the  order  of 
the  board  provided  for  Uie  payment 
of  the  sum  donated,  in  five  yearly 
instalments,  without  interest......  Z^. 

4.  Same,^Local  Object,^  Taxation, 
—Constitution,— Aji  oblu^ation  en- 
tered into  by  the  coun^,  for  the  pur- 
pose of  securiiuf  such  location  ot  the 
college,  b  sole^  a  county  purpose, 
local  in  its  nature,  and  properly 
assessed  and  collected  as  are  taxes 
for  other  county  purposes.  Such  tax- 
ation is  under  the  general  law,  and, 
therefore,  the  act  <x  the  legislature 
ratifying  the  donation  is  not  in  con- 
flict witiQ  article  4,  section  22,  of  the 
state  constitution,  on  the  subject  of 
special  or  local  legislation,  nor  with 
article  10,  section  i,  requiring  a  uni- 
form and  equal  rate  of  assessment 
and  taxation. « Ibid, 

5.  Same.  —  Consideration. — Benefits. 
The  benefits  conferred  on  the  county, 
of  a  local  character,  were  sufficient 
consideration  for  the  promise  to  pay 
for  the  location  of  the  college  wimin 
its  limits.^ .^ Ibid. 

ALIMONY. 

See  Divo&CE,  3. 

APPEAL. 

See  Couirry  Commissioneils,   i,  2; 
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Decedents'  Estates,  3;  Evidence,  i 
8;  Liquor  Law;  *  Supreme  CouKT. 

'Poor  Person,'^Bond.'^-WhSXt  it  is  not 
decided  that  an  iqppeal  may  not  be 
allowed  from  the  judgment  of  a  jus- 
tice of  the  peace,  by  the  common 
pleas  court,  after  the  lapse  of  thirty 
days,  when  the  party  has  been  pre- 
vented by  poverty  and  want  of 
friends  from  perfecting  it  sooner, 
still  an  appeal  bond  cannot  be  dis- 
pexised  with.  The  Staie^  ex  rel, 
Chiiderst  v.  Delano  et  oLm 249 

APPEAL  BOND. 

Breach, — Defect, — ^Where  a  bond  for 
an  appeal  to  the  Supreme  Court  is 
given,  and  the  appeal  is  not  perfected 
in  the  Supreme  Court,  an  action  for 
that  breadi  of  the  bond  may  be  sus- 
tained, although  that  condition,  re- 
quired by  the  statute,  be  not  con- 
tained on  the  face  of  the  bond.  Gov- 
isk  etai,  y^McKeever 484 

ATTACHMENT. 

Issue  Between  Attachitig  Creditors, — 
An  attaching  creditor  may  contest 
the  claim  ofother  attaching  credit- 
ors, where  the  defendant  does  not 
appear  and  defend.  Lytle  v.  LytU 
et  al, ..281 

ATTORNEY. 

See  Evidence,  ii,  12. 

Attorney^  Fees.  ^ir^PROMISSO&YNoTB, 
6. 

Set-off, — Agency.-^JSxi  attorney,  when 
sued  for  money  collected  for  the 
plaintiff,  may  set  off  a  note  held  by 
him,  executed  by  the  plaintiiE  There 
is  nothing  in  the  doctrine  of  agency 
that  forbids  such  a  defence.  Noble 
V.  Leary,^ •.•.....•.• 186 

B 

BAGGAGE, 

See  Carrier,  i,  2. 

BAIL. 

See  Criminal  Law,  3. 


BANK. 
National.    See  TAX,  2. 
BANKRUPTCY. 
See  Contract,  4. 

BASTARDY. 
See  Escape,  i,  2. 

1 .  Compromise, — Admissum  tfhtsfi. 
A  compronaise  of  a  suit  for  betadf 
made  out  of  court,  though  is  ths 
form  of  the  statute,  is  no  defeace  to 
the  action,  unless  ratified  aad  00a- 
firmedin  coart,andentaredQfitconi 
with  the  consent  of  the  prosecntm. 
JReevesy,  The  State, ex  reLElSs^ 

2.  Same.  —  uE'^j^fiMP.— Where  the 
prosecutrix  refuses  in  conrt  tondf; 
such  a  compromise  and  have  ti» 
same  entered  of  record,  she  caofict 
be  required  to  state  her  reasoos  (or 
such  refusal ...,.„.M 

3.  Damages4 — JSxcessivef^Mr^  the 
amount  of  the  judgment  is  sadi  i 
case  show  an  abiue  of  discredcD, 
this  court  will  not  interfere  on  the 
ground  that  the  damages  are  exces- 
sive...  .4 ^ 

BILL  OF  EXCEPnOKS. 

See  CRiHiNAt  Law,  4;  PRAcncs,!, 
3i  9»  iS»  >7J  Supreme  CoDMi  A 

BOND. 

See  Appeai,  Bond;  Ophcial  B(W); 
Principal  and  Sueetv,  i;  i* 

PLSVIN. 

BURDEN  Ot  PROOF. 
See  DE£EDvms'  EstatW»  4?  ^^ 

ROAD,  X. 


CARRIER. 

ly  indutethc  chaige  for  tl*  ^ 
portatiott  of  his  baflM«5  ^^^Z 
carrier  must  ptonde  smt^^ 
care  for  it,  thS  person  is^tJJM^ 
of  the  carrier,  althoagh  he  be  w 
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one  of  the  crew  or  paid  by  the  car- 
rier, but  a  porter,  who  receives  his 
compensation  from  the  passenger. 
PeMns  et  al,  v.  Wright 27 

2.  Parties, — Minor, — A  minor  may, 
by  his  next  friend,  maintain  an  ac- 
tion against  a  carrier  for  the  value  of 
clothing  or  other  property  given  to 
him  by  his  parents  or  ethers,  and  lost 
by  the  defendant. IHd, 

3,  NtgUgenee^-^ LiabiUiy,'^^  com- 
mon carrier  cannot,  b^  contract, 
relieve  himself  from  liability  for 
the  loss  of  goods  delivered  to 
him  for  transportation,  which  has 
been  occasioned  by  his  own  negli- 
gence, or  that  of  his  agents  or  ser- 
vants, or  where  such  negligence  has, 
in'  any  degree,  contribute  to  such 
loss.  A  conmioa  carrier  can  no 
more  stipulate  for  a  slight  degree  of 
negligence  than  he  can  for  gross  neg- 
ligence. The  Mich,  South,  dr*  North, 
Ind,  R,  R,  Co,  V.  Heaton 448 

CASES    OVERRULED,   APPROV- 
ED, AND  DOUBTED. 

1.  Manufacturing  Companies. — The 
case  of  Gaff  v.  Theis^  33  Ind.  307, 
Approved.  Gaff  et  al,  v.  Gardiner 
etal, 229 

2.  Pleading, —  Exhibits, — yudgnient, 
Reasor  v.  Raney,  14  Ind.  441,  and 
Norris  v.  Amos^  15  Ind.  365,  and 
cases  following  them,  overruled. 
Lytle  V.  Lytle  et  oL 281 

3.  Exceptions, —  Instructions,'-^  Cross 
V.  Pearson^  1 7  Ind.  612,  overruled. 
The  yeff,,  etc^  R,  R,  Co,  v.  G^;r..325 

4.  Bill  of  Exceptions, — Albaugh  v. 
yamesj  29  Ind.  398,  doubted.  Ma- 
rion T*p  Un,  Draining  Co,  et  oL  v. 
Norris  et  al, 424 

CITY. 
See  Dedication,  i,  2;  Schools,  2. 

Railrotid  Crossing,  —  Mandate,  —  A 
mandate  will  lie  to  require  a  railroad 
company  having  its  track  upon,  along, 
or  across  the  streets  and  alleys  of  a 
city,  to  so  build  and  erect  the  same, 
and  level  and  grade  the  said  streets 
and  alleys,  their  full  width,  as  to  ren- 
der the  use  of  the  streets  and  alleys 
and  the  crossing  of  the  track  conven- 
ient for  the  public.  The  I,  &»  C,  R, 
R,  Co,  V.  The  State,  ex  rel.  City  of 
Lawrenceburg 486 
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COLLATERAL  PROCEEDING. 

See  Judgment;  OmciAL  Bond,  3; 
Pleading,  2. 

COMMON  CARRIER. 

.Sf^  Carrier. 
CONSIDERATION. 

See  Contract,  12,  14;  Promissory 
Note,  7. 

CONSTITUTIONAL  LAW. 

See  Agricultural  College,  i  to  5 ; 
Fees  and  Salaries,  i,  2, 4;  Sink- 
ing Fund,  i,  2, 4. 

^    CONTRACT. 

See  Carrier,  3;  Drunkenness,  1,2; 
Specific  Performance;  Statute 
of  Frauds;  Sunday. 

1.  Fraudulent  Representations, —  A. 
sued  F.  &  H.  upon  two  promissory 
notes.  F.  &  H.  answered,  first,  that 
the  consideration  of  the  notes  was 
the  purchase  of  a  certain  mUl,  with 
engine,  boiler,  and  machinery  from 
v.,  who  was  the  payee  of  the  notes 
and  had  transferred  them  to  the 
plaintiff;  that  V.  fraudulently  and 
falsely  represented  that  the  boiler, 
engine,  and  machinery  were  in  good 
condition,  sound,  and  fit  for  the  run- 
ning of  the  mill,  and  defendants,  re- 
lying on  said  representations^  pur- 
chased ;  that  V.  knew  the  rqiresen- 
tations  were  false;  that,  in  fact,  said 
boiler  and  machinerv  were  worthless, 
but  they  could  not  discover  this  fact 
by  ordinary  diligence ;  ant}  they  were 
required  to  expend  large  sums  in  re- 
pairs, and  the  mill  was  kept  idle  in 
undergoing  repairs  on  account  of 
defects. 

Held,  that  this  answer  was  good  on  de- 
murrer.   Frenul  et  al,  v.  Miller,,,, i 

2.  Same, —  Warranty,-^  A  second 
paragraph  of  answer  contained  the 
same  allegations  as  the  first,  with  an 
averment  of  a  warranty. 

Ileldp  that  this  was  a  sufficient  an- 
swer  Ibid^ 

3.  Promissory  Note, — Assignment, — 
Parfy  in  Interest, — Another  para- 
grapn  of  answer  alleged  that  the 
plaintiff  was  not  the  real  party  in  in- 
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terest,  the  assigiunent  being  made  to 
cheat  the  defendants. 
Held  J  that  this  answer  was  bad^...^^. 

4.  Same. — Bankn^t  Law,-^Fraud, 
Another  paragraph  of  answer  averred 
that  the  assignment  was  made  in 
fraud  of  the  bankrupt  law. 

Held,  that  this  answer  was  not  good  on 
demurrer  .•••.... ^,..,Ibid, 

5.  Contract  with  Qhdefendant, — Set- 
off,— Another  pangmph  of  answer 
was  that  F.  agreed  with  his  co-de- 
fendant H.  to  pay  the  notes  and  save 
him  hannless,  and  that  the  plaintiff 
was  indebted  to  him  for  goods  sold. 

Held,  that  this  was  not  a  si^cient  an- 
swer  Ibid, 

"6.  Evidence.  —  Damages.  —  On  the 
trial,  the  court  excluded  evidence  of 
damages  sustained  by  loss  of  time 
while  the  miU  was  undergoing  re- 
pairs in  machinery,  of  defects  which 
existed  at  the  date  of  sale. 

Held,  that  the  evidence  should  have 
been  admitted- Ibid. 

7.  Same. —  False  Representations. — 
Knowledge. — ^The  court  allowed  evi- 
dence of  the  want  of  knowledge  by 
V.  and  A.  of  tlie  falsehood  of  the 
representations  made,  one  8f  the 
-paragraphs  of  answer  having  charged 
that  A.,  the  plaintiff,  united  with  V. 
in  the  fraudulent  representations. 

Held,  that  if  the  evidence  had  been 
admissible  under  the  answers  alleg- 
ing fraud,  the  court  should  have  in- 
structed die  jury  that  such  testimony 
could  not  be  considered  in  determin- 
ing whether  there  had  been  a  war- 
ranty and  a  breach  thereof Ibid. 

8.  Same. — Cross  Examination. — On 
the  trial,  the  plaintiff  introduced  a 
witness  who  testified  that  the  mill 
was  in  the  same  condition  a  short 
time  before  the  sale,  as  it  had  been 
for  over  three  years  previous  thereto. 
The  defendants  offered  then,  on  cross 
examination,  to  prove  that  the  ma^ 
chinery  was  worthless  three  years  be- 
fore said  sale.  The  court  refused 
the  evidence. 

Held,  that  this  was  error,  as  the  evi- 
dence offered  was  proper,  on  cross 
examination,  as  a  means  of  testing 
the  knowledge  of  the  witness,  and 
for  the  purpose  of  explaining  his  tes- 
timony in  chief. Ibid. 

9.  Instruction. —  Notice  of  Assign- 
ment.— The  court  instructed  the  jury 
that  a  set-off,  set  up  in  answer,  could 


not  be  allowed  unless  it  accrued  be- 
fore  the  assignment  of  the  notes. 
Held,  that  this  was  error;  that  the  in- 
struction should  have  been  that  the 
set-off  must  have  accrued  before  no- 
tice to  defendants  of  the  ass^- 
ment IMJ. 

10.  Same. —  False  RepresaUoHen. — 
KnowUe^e.'^T^iit  court  instmcteJ 
the  jury  that  fraudulent  represesla- 
tions,  to  relieve  a  party  from  his  cm- 
tract,  must  be  false,  and  the  intea!, 
when  they  were  uttered,  tdsoA  hzre 
been  to  deceive,  and  they  most  hzre 
been  intended  to  operate  on  thepaitj 
complaining;  and  the  court  refesed 
to  instruct  tluit  if  the  representaiifsis 
were  false  and  relied  upon  to  the  <k> 
fendant's  damage,  they  cnnsfffutpd  a 
defence,  although  not  known  to  be 
false  by  V.  when  he  made  them. 

Held,  that  the  instruction  givoi  shosH 
have  been  refused,  and  the  one  re- 
fused given « I^d. 

11.  Same. —  Silence. — An  instracticn 
was  asked  and  refused*  that  if  V. 
knew  that  the  machinery  was  out  of 
order,  and  that  this  could  not  be  £s< 
covered  by  ordinary  care,  and  tk: 
the  defendants  believed  the  macUs- 
ery  was  in  good  order,  the  silence  d 
V.  would  amount  to  a  repicsenfanceu 

Held,  that  this  instruction  was  oonccth 
refused Ihd. 

12.  Consideration. — Promise  fir  Bern- 
efit  of  Third  Person. — ^Where  acoe- 
plaint  charged  that  a  railroad  oaa- 
pany  promised  to  pay  for  gook 
which  should  be  furnished  to  a  53b> 
contractor,  an  answer  that  the  rail- 
road company  was  not  indebted  to 
the  sub-contractor  was  held  no  de- 
fence on  demurrer.  '  TJkt  C,  C  6* 
L.  R.  R.  Co.  V.  West. 211 

13.  Written  Contract.  —  Attemfi  U 
Change  by  Parol. — ^Where  an  order 
was  given  upon  A.  to  pay  oertaia 
claims  out  of  the  proceeds  of  a  cer- 
tain note  in  his  hands,  and  he  ac- 
cepted the  same  in  writing,  **  so  soca 
as  the  maker  pays  the  note,"  and  A. 
afterward  obmned  a  judgment  ssd 
foreclosure  of  a  mortgage  given  to 
secure  the  note  held  l^  him,  aad 
bought  in  the  mortgaged  property, 
and  was  subsequently  offered  wsst 
than  the  sum  due  upon  the  note  f^ 
the  property; 

Held,  that  he  could  not  defend  against 
the  payment  of  the  claims  included 
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in  the  order  accepted  by  him,  on  the 
^onnd  that  the  person  who  gave  the 
■order  was,  at  the  time  when  A.  ac- 
cepted the  same,  indebted  to  A.  for 
more  than  the  amount  at  which  he 
had  bid  in  the  land,  and  that  it  was 
understood  by  the  person  for  whose 
benefit  he  accepted  the  order  that 
this  indebtedness  was  to  be  first 
paid,  and  that  it  was  not  yet  dis- 
charged. MtUeTf  Ej^Tf  V.  Gold- 
thwaity  Administrator^.,.,^ 217 

14.  Rxecutory  Promise.^' Cansidera- 
turn, — Advancement. — The  promise 
of  a  father  to  give  up  to  his  son  cer- 
tain notes  executed  by  the  latter  to 
the  fonner  is  a  promise  which  nat- 
ural love  and  affection  is  not  a  suffi- 
cient consideration  to  support.  Nor 
can  it  be  supported  as  an  advance- 
ment of  the  sum  for  which  the  notes 
were  taken  from  the  son.  Denman 
V.  McMa/itHf  Adfi^r. 241 

15.  Same. — When  a  father  loans 
money  to  his  son  and  takes  his  note 
for  the  same,  his  oral  declaration 
that  he  will  not  collect  the  same,  but 
let  the  son  have  it  at  his  death,  does 
not  change  the  transaction  into  an 
advancement  which  the  father  cannot 
recall Ibid. 

16.  Joint. — Several. — ^Where  a  mort- 
gage executed  by  one  of  the  mem- 
bers of  a  partnership  in  his  own 
name,  but  for  the  firm, '  and  upon 
property  held  in  his  own  name,  but  in 
trust  for  the  firm,  contained  this  agree- 
ment :  **  He  assuming  the  payment  of 
said  notes,  and  they  l^ing  for  the  pur- 
chase-money for  the  above  described 
real  estate;  and  the  mortgagor  ex- 
pressly agrees  to  pay  the  sum  of  mon- 
ey above  described,''  the  notes  refer- 
red to  having  been  given  by  another 
person,  and  the  partnership  having 
purchased  an  interest  in  the  real  es- 
tate, and  thus  assumed  their  payment; 

Held,  that  the  contract  was  the  joint 
contract  only  of  all  the  partners,  and 
not  the  several  contract  of  each. 
Crosby  et  al.  v.  Jeroloman 264 

1 7.  Pleading.  —  Joint  Liability.  — 
Former  Recovery. — ^Where  suit  had 
been  brought  upon  the  notes  and 
mortgage  against  the  maker  of  the 
notes  and  the  member  of  the  firm  in 
whose  individual  name  the  mortgage 
was  executed,  and  judgment  only  of 
foreclosure  taken  against  the  member 
of  the  firm  and  a  personal  ju<i^ent 


against  the    maker   of  the   notes; 

Heldf  that,  as  judgment  on  the  agrees 
ment  to  pay  the  notes  might  have 
been  taken  against  the  partner  in 
that  action,  the  proceedings  and 
judgment  taken  were  a  bar  to  any 
further  suit  against  him  on  the  con- 
tract, and  therefore  a  bar  to  any  suit 
against  his  partners,  Ttrho  were  only 
liable  jointly  with  him Ibid. 

18.  Construction. — A  contract  that  if 
certain  improvements  are  sold  .for 
five  thousand  dollars,  B.  is  to  have 
four  hundred  dollars,  or  in  propor« 
tion  if  for  a  less  sum,  and  if  the 
works  and  machineiy  constituting  the 
improvements  are  started  again  and 
are  successful,  A.  is  to  have  the  same 
amount,  but  if  unsucc^sfnl,  nothing, 
will  entitle  A.  to  a  proportion,  if  Uie 
improvements  are  sold  after  an  un- 
successful attempt  to  run  them.  Mc^ 
Keman  v.  Collins, 376 

CONVEYANCE. 
See  Husband  and  Wife,  5  to  9. 

1.  Construction.'^^  conveyance  of  a 
lot  to  A«,  for  the  use  of  the  Catholic 
congregation  of  the  city  of  Aurora, 
called  '<  St.  Mary's,"  to  have  and  to 
hold  said  premises,  etc.,  for  the  use 
of  said  congregation  or  their  assigns 
forever,  conveys  an  indefeasible  tide 
in  fee  simple.  Schipper  v.  .Sf.  Pcdais 
et  al. 505 

2.  Estoppel. — A  church  building  was 
erected  upon  a  lot  thus  conveyed, 
and  after  the  use  of  the  building  for 
years  for  worship,  the  building  was 
removed,  and  the  use  of  the  lot  for 
church  purposes  was  abandoned,  and 
while  a  suit  by  the  grantor  was  pend- 
ing to  have  the  deed  of  convevance 
corrected  on  the  ground  of  mistake 
in  drafting,  so  as  to  limit  its  exclu- 
sive use  to  church  purposes,  and  de- 
manding a  forfeiture  of  the  lot  to  the 
grantor  on  account  of  such  abandon- 
ment, the  grantor  took  a  contract  to 
grade  the  street  in  front  of  said  lot, 
under  an  ordinance  of  the  city,  and 
made  an  affidavit  to  secure  the  issu- 
ing of  a  precept  for  the  collection  of 
an  assessment  against  the  owner  of 
the  lot,  and  in  said  affidavit  alleged 
that  A.  was  &e  owner  thereof; 
whereupon  A.  paid  said  assessment. 

Held^  that  the  grantor  was.  not  estop]^d 
by  such  affidavit  from  prosecuting 
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his  suit  for  the  recovery  of  said  lot 
^    against  A ,,„.Ibi<t. 

CORPORATIOK. 

See  City;  Draining  Association; 
Town. 

COUNTY  AUDITOR. 

1.  Delinquent  List. — ^The  cotmty  au- 
ditor has  power  to  make  a  contract  for 
the  publication  of  the  delinquent 
taxes;  and  where  such  contract  is 
made,  although  the  publication  be 
not  in  time,  yet  if  this  results  not 
from  fault  in  the  publisher,  he  is  en- 
titled to  recover  from  the  county  on 
his  contract.  Foy  et  al,  v.  The  B*d 
of  ComnCrs  of  Ripley  Co,.,,, — .347 

2.  Per  cent,  on  School  Fund. — Where 
a  county  auditor  performs  duties  in 
the  management  of  the  school  funds, 
and  the  apportionment  cannot  be 
made  until  his  successor  takes  the 
office,  he  is  entitled  to  a  proportion- 
ate amount  of  the  per  cent,  allowed 
on  the  disbursement  of  the  funds. 
Wright  V.  McGinnis, ^...«.42i 

COUNTY  CLERK. 

See  Fees  and  Salaries,  2, 3. 

COUNTY  COMMISSIONERS. 

See  Liquor  Law. 

1.  Appeals — One  who  is  not  a  party  to 
proceedings  before  the  board  of 
county  commissioners  cannot  appeal 
from  a  decision  of  such  board,  unless 
he  shall  file  in  the  office  of  the  coun- 
ty auditor  his  affidavit,  showing  that 
he  has  an  interest  in  Uie  matter  de- 
cided, and  that  he  is  aggrieved  by 
such  decision.  If  such  an  affidavit 
has  not  been  filed,  the  court  may  dis- 
miss the  appeal.  Robinson  v.  The 
Board  of  Comn^rs  of  Vanderburg 
Co 333 

2.  Same, —  Statute  Construed, —  The 
phrase,  "  a  party  to  the  proceedings," 
as  used  in  the  statute,  x  G.  &  H.  253, 
section  31,  embraces  such  persons 
only  as  are  parties  in  a  legal  sense, 
and  who  have  been  made  or  become 
such  in  some  mode  prescribed  or 
recognized  by  the  law,  so  that  they 
are  bomid  by  the  proceeding^...7?iV/.  I 


COUNTY  TREASURER. 

See  Fees  and  Salaries,  2;  Tax,i,} 

COVENANT. 

See  Vendor  and  Purchaser,  i,  t 

CRIMINAL  LAW. 

See  Husband  and  Wife,  4;  Nek' 
Trial,  5. 

1.  Murders—Possession  of  Wisps 
by  Deceased. — Proof  of  Tknohkj 
Deceased.— On  a  trial  for  murder,  a 
which  the  witnesses  for  tlie  defcKc 
had  testified  that  the  deceased  bdi 
bowie-knife  in  his  possession  tk 
night  of  the  murder,  aad  the  ^ 
had  introduced  evidence  to  ^ 
that  he  had  no  such  knife,  and  tk 
defendant  proposed  to  pro«  thiep 
made  by  the  deceased  when  tbe  knife 
was  exhibited,  and  also  vben  it  Ti> 
not  shown,  against  the  life  of  tk 
prisoner,  or  of  injury  to  him,  sosbc 
of  which  threats  were  not  shown  to 
have  come  to  the  prisoner's  ksov!- 
edge; 

Held,  that  evidence  of  the  posses^ 
sion  of  the  knife  by  the  dccosed  a 
short  time  before  the  date  of  theoc 
currence  which  resulted  inhisdeai, 
was  proper  for  the  consideration  c/ 
the  jury,  and  also  evidence  of  tbf 
threats  made  by  the  deceased,  wh«i 
er  known  to  tiie  defendant  or  i^ 
and  either  when  exhibiting  the  bife 
or  at  other  times.  HolUr  v.  Tm 
State ••••5' 

2.  Obstructing  Railroad  Track.-^- 
tion  sixty-six  of  the  "act  dcfiniEg 
misdemeanors  and  prescribing  ^' 
ishment  therefor,"  2  G.  &  H.  4/5' 
does  not  repeal  section  twcnty-Dfle 
of  the  "act  defining  felonies  and 
prescribing  punishment  therefor.  2 
G.  &  H.  446.  Coghill  T.  i^'- 
State "' 

3.  Murder,  —  Bail. — Under  an  ffl 
dictment  for  murder  in  the  fii^  "^ 
gree,  where  the  evidence  washca^ 
on  an  application  to  let  to  b«i,ti» 
judges  of  the  Supreme  Conit  *«f^ 
equally  divided  in  opinion  vhetucr 
the  offence  was,  under  the  cndcnce, 
bailable  or  not.  Ex  parte  Prodar.m 

4.  Practice^Bill  of  JBxceftiem.-'^ 
bill  of  excepUon»  was  signed  ana 
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filed  in  a  cximinal  case,  after  the 
close  of  the  tenn,  without  leave  hav- 
ing been  granted  during  the  term  for 
an  extension  of  lime. 
lleld^  that  the  bill  of  exceptions  form- 
ed no  part  of  the  record,  even  if 
time  beyond  the  term,  in  which  to 
file  the  bill,  could  have  been  given. 
TheStatey,  Jmes*^ 179 

5.  Murder. — Manslaughter. — Use  of 
Deadly  Weapon. — malice. — Instruc- 
lion.'^-On  a  trial  for  murder,  where 
there  were  some  circumstances 
strongly  tending  to  the  conclusion 
that  the  crime  was  murder,  and  not 
manslaughter  merely;  such  as  the 
use  of  a  deadly  weapon  by  the  de- 
fendant, in  a  manner  seemingly  cruel 
and  not  justified  by  the  danger  of 
the  supposed  assault  by  the  deceased, 
and  the  following  the  deceased  and 
inflicting  upon  him  a  blow  with  a 
knife  after  he  had  turned  and  was 
retreating;  and,  on  the  other  hand, 
there  were  some  circumstances  that 
tended  in  some  degree  to  modify 
such  conclusion;  as  Uiat  the  defend- 
ant was  smarting  under  indignities 
inflicted  upon  him  by  the  deceased, 
who  a  short  time  before  had  assaulted 
and  chased  defendant  with  a  stable 
fork  through  the  public  streets,  until 
he  took  refuge;  and  the  deceased 
liad  also  applied  to  the  accused  de- 
grading and  humiliating  epithets. 

Held,  that  a  chaige  to  the  jury,  which, 
after  defining  manslaughter  as  an 
unlawful  killing  without  malice  ex- 
press or  impli^,  stated,  that  '^  if  a 
man  use  a  deadly  weapon  in  killing 
his  adversary,  the  law  miplies  malice 
from  its  use,  except  where  the  killing 
is  excusable,"  was  in  efiect  telling 
the  juxy,  that  there  was  no  such 
thing  as  manslaughtec.,where  a  deadly 
weapon  was  used,  as  the  implied 
malice  made  it  murder,  if  it  was  not 
excusable;  and  that  the  charge  was 
erroneous.    Miller  v.  The  Slate^T^2 

6.  Same. — Mortal  JVounds. — Malice* 
Where  there  was  doubt  as  to  whidi 
of  the  blows  was  mortal,  tliis  in- 
struction should  have  been  given  as 
requested:  <'If  the  blows  which 
caused  the  death  of"  A.,  the  de- 
ceased, **  were  given  in  self-defence, 
and  other  blows  were  afterward 
given,  which  were  not  given  in  self- 
defence,  not  mortal,  you  should  find 
the  defendant  not  guilty."....*... /^i^ 


B 

DAMAGES. 

See  Bastardy,  3 ;  Contract,  6. 

Measure  of.  See  Vendor  and  Pur- 
chaser, 2. 

DECEDENTS*  ESTATES. 

1.  Creditor. — A  creditor  of  a  dece- 
dent's estate  must  proceed  to  enforce 
his  chum  against  the  estate  through 
an  executor  or  administrator,  and 
cannot  sue  the  heirs,  devisees,  and 
legatees,  where  there  has  been  no 
administration.  Wilson  et  al.  v. 
Davis  et  oL 141 

2.  Executor  de  Son  Tort.-^Liability. — 
If  any  one  has,  without  an  adminis- 
.tration,  though  he  be  a  legatee  under 
a  will,  taken  possession  of  any  of 
the  property  of  a  decedent,  he  may 
be  sued  as  an  executor  deson  tort,  by 
an  unpaid  creditor.. Ibid, 

3.  Appeal — ^Section  189  of  the  act  for 
the  setdement  of  decedents'  estates 
is  in  force,  except  so  far  as  it  author- 
izes a  writ  of  error.  The  party  ag- 
grieved has  his  election  to  appeal 
from  the  common  pleas  court  to  the 
circuit  court,  in  any  matter  connected 
with  the  decedent's  estate,  or  under 
section  550  of  the  code,  to  the  Su- 
preme Court  If  appealed  to  the 
circuit  court,  the  case  is  tried  de  novo, 
and  if  there  are  issues  of  fact,  they 
may  be  tried  by  a  jury.  Hamlyn  et 
ux.  v.  Nesbit,  AdmW. 2S4 

4.  Trial. — Burden  of  Issue. — Where 
the  administrator  had  reported,  and 
exceptions  were  taken  to  his  report, 
and  the  administrator  charged  that 
the  decedent  had  made  unequal  ad- 
vancements to  the  heirs,  and  this  was 
denied,  and  an  appeal  was  taken  to 
the  circuit  court ; 

Heldy  that  the  administrator  was  enti- 
tled to  have  the  open  and  close  on 
the  trial..... Ibid. 

$.  Witness, — Evidence. — ^The  admin- 
istrator is  a  competent  witness  on 
such  triaL  The  wife  of  one  of  the 
co-plaintifis,  the  real  party  in  inter- 
est, cannot  be  a  witness.  Nor  can 
the  declarations  of  the  ancestor,  made 
long  after  the  supposed  payment  or 
advancements  to  his  children,  be 
proved  for  the  purpose  of  establish- 
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ing  the  fact  that  such  payments  or 

advancements  were  made Ibid, 

6.  Administratifr.'^JiewicvaL — Prac- 
tice.— In  a  proceeding  to  remove  an 
administrator  on  the  grouid  that  he 
has  failed  to  make  a  true  and  com- 
plete inventory  of  the  estate  of  the 
decedent,  no  other  pleadings  are  au- 
thorized than  the  sworn  application. 
The  only  judgment  the  court  can 
render  is  one  removing  or  refusing  to 
remove.  The  statute  is  simply  man- 
datory, and  the  action  of  the  court 
on  the  application  is  veiy  much  with- 
in the  discretion  of  the  judge.  Wil- 
liams y.  Todias,  AdnCr 345 

DEDICATION. 

I.  City. — Improvement  of  Alley, — 7»- 
Jtmction. — Pleading. — ^Where  an  in- 
junction was  sought  to  restrain  the 
city  of  Evansville  from  improving 
what  was  claimed  by  the  ci^  as  an 
alley,  it  was  answered,  that  the  own- 
ers of  the  property,  subject  to  the 
plaintiff's  life  estate,  on  both  sides  of 
the  alley,  had  laid  out  and  opened 
the  same  to  correspond  with  the  other 
alleys  of  the  city,  with  the  consent 
of  the  plaintiff,  and,  in  1858,  had 
laid  off  lots  on  their  grounds  abut- 
ting on  said  alley,  and  described  said 
lots  as  extending  to  the  same,  in  deeds 
and  conveyances  ;  and  that,  with  full 
knowledge  of  the  plaintiff  and  the 
owners,  said  alley  had  been  used  by 
the  public,  exclusive  of  the  use  by 
the  owners. 

lleldf  that  the  answer  was  sufficient  as 
showing  a  dedication  to  the  public 
use;  and  that  such  facts  could  not 
be  introduced  under  the  denial,  but 
must  be  averred  by  answer.  The 
City  of  Evansville  et  al.  v.  Evans.  229 

3.  Same. — Lapse  of  Time. — Dedica- 
tion of  property  to  a  highway  may  be 
shown  by  acts  inpais^  and  lapse  of 
time  is  not  important  under  such  cir- 
cumstances  Ibid, 

DEMAND. 

See  OFFiaAL  Bond,  i. 

DEMURRER. 

See  Jurisdiction,  5 ;  New  Trial,  4; 
Practice,  19. 


1.  Duplicity  not  DemurraMe, — Du- 
plicity in  a  pleading  cannot  be  pre- 
sented by  a  demurrer.  Demman  v. 
McMahin,  Adm^r, — 241 

2.  To  Answer. — A  demurrer  to  an  an- 
swer for  want  of  suflBcient  facts  tes& 
the  sufficiency  of  the  complainL — 
LytU  v.  Lytle  et  al. 2S1 

3.  Pleading.  —  Where  a  compbir! 
contains  one  good  paragraph,  a  de- 
murrer to  the  whole  complaint  sboa].! 
be  overruled.  Tke  J.^  M.  &*  I.  R, 
R,  Co.  V.  Cox 325 

DEPOsrrioN. 

See  Evidence,  3. 

DESCENT, 

1.  Statute, — Sections  23,  18,  22,  md 
15. — Where  the  the  father  ci  A.  died 
intestate,  the  owner  of  cotain  lesl 
estate,  leaving  him  and  lus  mother 
the  only  heirs,  and  the  mother  afier- 
ward  married  B.,  \if  whom  she  hid 
one  child,  and  died,  leaving  her  fas- 
band  and  said  child  and  A.  sairir- 

Held,  that  A.  took  the  entire  real  es- 
tate of  which  his  father  died  seized. 
Matherss.  Scott 303 

2.  Same. — Sixth  Section. — A.  and  hb 
wife  conveyed  lands  to  B.  and  bis 
wife,  the  consideration  being  natmal 
love  and  affection,  the  wife  of  R 
being  the  daughter  of  the  gnmiosw 
B.  and  wife  had  two  children.  The 
wife  died;  and  B.  married  agahu 
and  had  five  children  by  his  second 
wife  I  and  B.  died. 

Held,  that,  on  the  death  of  B^  the 
seven  children  inherited  eqoalif. 
Barnes  v.  Loyd  et  al. ^ 523 

DIVORCE. 

1.  Custody  of  Children. — In  granting 
a  divorce,  the  court  has  the  power  to 
decree  the  custody  of  the  minor  chil- 
dren, or  any  of  them,  to  the  pazty 
most  suitable,  considering  the  sex 
and  age  of  the  children  and  quali&> 
cation  of  the  parties.  Bush  t. 
Bush.^ 164 

2.  Provision  for  Children. — It  is  the 
duty  of  the  court  on  granting  a 
divorce,  where  there  is  property,,  to 
make  reasonable  provisioa  ibr  the 
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care  and  custody  of  any  children  of 

the  marriage Ibid. 

3.  Alimony, — ^Where  there  is  an  es- 
tate of  twenty  thousand  ddlars,  ac- 
cumulated during  the  marriage  by 
the  joint  efforts  of  husband  and  wife, 
a  fourth  in  value  given  to  the  wife  is 
not  unreasonable,  where  the  divorce 
is  granted  for  the  misconduct  of  the 
husband IHd, 

DOWER. 
Ste  Husband  and  Wipe,  2. 

DRAINING  ASSOCIATION. 

I.  JLiabUiiy  of  Members, — yudgment, 
'Where  the  members  of  a  dndning 
corporation  were  sued,  with  the  cor- 
poration, for  a  liability  incurred  by  the 
company,  and  the  individual  mem- 
bers composing  the  corporation  de- 
murred to  the  complaint,  and  the 
demurrer  was  overruled,  and  judg- 
ment was  rendered  against  the 
defendants,  to  be  first  collected  of 
the  assets  of  the  corporation; 

Held^  tiiat  the  members  of  the  corpora- 
tion could  not  complain  of  the  ruling, 
as  they  were  not  injured  thereby, 
even  if  their  liability  was  only  con- 
tingent and  secondary.  TJu  Marion 
T'p  Un.  Draining  Co.  et  al.  v. 
Norris  et  al, 424 

8.  Same.  —  Answer.  —  Execution, — 
V^ere  the  complaint  alleged  that  the 
corporation  had  no  assets  subject  to 
execution,  an  answer  that  it  had  a 
sdiedule  of  assessment  of  benefits 
upon  land  and  real  estate  afiected  by 
the  construction  of  its  work,  duly 
recorded,  etc.,  exceeding  the  amount 
of  its  liability,  was  no  defence,  as 
such  assessments  are  not  subject  to 
an  ordinary  execution Ibid. 

DRUNKENNESS. 

r.  Contract. — Ratification. — In  a  suit 
upon  a  mortgage,  it  is  a  good  defence, 
that  the  defendant  was  so  intoxicated, 
at  the  time  of  signing  the  same,  as 
to  be  incapable  of  executing  it;  and 
a  reply  that  he  retained  the  goods 
for  which  the  instrument  was  given, 
and  used  them,  is  bad,  as  the  action 
is  not  on  a  claim  for  goods  sold,  but 
on  the  written  promise,  and  the  reply 


shows  no  ratification  of  that  act. 
Reinskopf  et  al.  v.  Rogge  et  al....2iorj 
2.  Same, — Instruction. — In  such  case, 
an  instruction  to  the  jury,  that  *'  if 
the  defendant,  at  the  time  of  the  ex- 
ecution of  the  mortgage,  as  a  result  of 
drunkenness,  or  any  other  diseased 
condition  of  the  mind,  was  deprived 
of  his  understanding,  so  that  he  had 
not  sufficient  capacity  to  act  with 
discretion  in  the  ordinary  affairs  of 
life,  the  plaintiff  cannot  recover,"  is 
a  correct  statement  of  the  law„,. Ibid. 

DUPLICITY. 
See  Demurrer,  i. 


ELECTION. 
See  Town. 

1.  Contest  of  Election, — Notice  of 
Contest, — In  proceedings  for  the  con- 
test of  an  election  to  a  county  office, 
a  copy  of  the  statement  of  contest 
and  notice  must  be  served  l:^  the 
sheriff  by  delivering  to  the  contestee 
a  copy  of  the  notice  and  statement 
of  contest,  or  by  leaving  a  copy 
thereof  at  his  last  usual  place  of  resi- 
dence. The  State f  ex  rel.  Combs,  v. 
Hudson.. 198 

2.  Same, — Return  of  Service, — A  re- 
turn upon  the  notice  issued  in  such 
case,  as  follows:  "Served  on  the 
within  named"  A.  B.,  "by  reading 
and  delivering  to  him  a  copy  of  the 
order,"  is  insufficient  to  show  the 
service  required  by  the  statute...73Mf. 

ESCAPE. 

I.  Bctstardy.  -^  yitdgmens  cgainst 
Sheriff. — Rearrest. — Where  a  de- 
fendant in  a  bastardy  suit  is  impris- 
oned for  a  failure  to  pay  or  replevy 
a  judgment  rendered  against  him  in 
such  suit,  and  escwes  without  the 
consent  of  the  sheriff,  and  is  not  re- 
captured for  three  months  thereafter, 
and  judgment  is  recovered  against 
the  shenff,  on  his  bond,  for  the 
escape,  by  the  relatrix  in  the  original 
suit,  and  the  judgment  is  not  paid, 
the  defendant  cannot  be  recaptured 
and  imprisoned.  Ex  parte  VoU»mVl^ 
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2.  Where  in  a  i)ioceeding  in  bastardy 
the  defendant  is  adjudged  to  pty  a 
certain  sum,  and  is  held  in  custody 
for  failure  to  pay  or  replevy  the  same, 
and  without  the  consent  of  the  sheriff 
forcibly  and  unlawfully  escapes  from 
the  jail,  and  the  shenfif  is  sued  for 
the  escape,  and  suffers  judgment, 
and  pays  the  sum  adjudged  against 
the  defendant,  he  may  again  arrest 
the  defendant  and  hold  hun  in  jail 
in  execution  of  the  original  judg- 
ment.   Ex  parte  VoUt^,* 237 

ESTOPPEL. 

See  Conveyance,  2. 

EVIDENCE. 

See  Bastardy,  2;  Criminal  Law,  i  ; 
Contract,  6,  7;  Decedents'  Es- 
tates, 5 ;  Libel,  3 ;  Official  Bond, 
2;  Pleading,  3,  4;  Practice,  5; 
Promissory  Note,  5,  6;  Suproie 
Court,  i  ;  Trust,  i  ;  Vendor  and 
Purchaser,  i. 

1.  Impeachment  of  Rebutting  Witness. 
Although  a  witness  has  been  cross 
examined,  on  his  original  examina- 
tion by  the  State,  yet,  if  he  is  again 
introduced  by  the  State  and  exam- 
ined in  rebutting,  it  is  proper  to  lay 
the  foundation  then  for  his  impeach- 
ment upon  any  evidence  then  eiven 
for  the  State,  and  to  subsequently  in- 
troduce witnesses  for  that  purpose. 
Holler  y.  The  State. 57 

2.  Hearsay. — ^The  declarations  of  a 
person  upon  whom  an  order  for  the 
delivery  of  goods  is  given  are  not 
evidence  against  the  maker  of  the 
order.    Shirts  v.  Irons... 98 

3.  Deposition.'^When  Used.. — ^When 
the  deposition  of  a  witness,  who  does 
not  reside  in  the  county  of  the  trial, 
or  in  an  adjoining  county,  has  been 
taken  by  one  party,  the  fact  that  the 
other  party  has  had  the  witness  pres- 
ent and  has  examined  him  during  the 
trial,  does  not  prevent  the  reading  of 
the  deposition,  if  the  witness  be  not 
present  when  it  is  offered,  having 
been  discharged  by  the  party  who 
procured  his  attendance Ibid. 

4.  Explanation  of  Delivery  of  Draft. 
Evidence  to  explain  under  what  cir- 
cumstances a  draft  on  one  officer  of 
a  railroad  company  was  accepted  by 


another  officer  of  the  same  compBay, 
and  delivered  to  the  plaintiff  having 
an  account  against  the  company,  is 
admissible,  there  being  an  avennent 
in  the  complaint  that  the  draft  W23 
not  delivered  or  received  as  pay- 
ment. Such  evidence  does  not  cob- 
tradict  the  tenor  of  the  drafL  The 
C,  C.  dr»Z.  R.R,  Co.  v.  ^1^^.^.211 

5.  Admissions. — ^Admissions  aze  not 
regarded  as  the  strongest  and  most 
satisfactory  evidence.  I^enman  v. 
McMahin-t  Adm^r. 241 

6.  Same. — The  admissions  of  a  paziy 
may  be  given  in  evidence  against  hira, 
whether  connected  with  any  act  dcs^ 
or  not.  These  declarations  cannot 
be  introduced  in  his  favor .^liid. 

7.  Proof  in  Part. — ^Whcre  it  is  neces- 
sary for  the  defendant  to  sJbow  the 
payment  of  taxes  by  him,  the  admis- 
sion of  a  tax  receipt  is  proper, 
although  it  does  not  show  who  paid 
the  money,  as  this  proof  may  be  sap- 
plied  by  other  evidence... lUi. 

8.  Appeal.^-Justice  of  the  Peace.—ln 
a  suit  on  a  premium  note  given  for  a 
policy  of  insurance,  evidence  of  the 
want  of  consideration  may  be  given 
under  the  denial  put  in  by  the  stat- 
ute, on  trial  in  the  court  c^  commoa 
pleas,  on  an  appeal  from  a  justice  of 
the  peace.  Heller,  Receiver,  v.  Crass- 
ford. 279 

9.  Same, — Declarations  of  AgenL-^ 
In  such  action,  the  de<^arati(ms  cf 
the  agent,  made  at  the  timeof  makiog 
the  contract,  and  relating  thereto,  are 
admissible  in  evidence  sigainst  the  m- 
surance  company Ibid. 

10.  Set-off.  —  Rebutting  Evidence. — 
Where  a  defendant  in  an  action  has 
introduced  proof  of  a  set-off,  and  the 
plaintiff  introduces  new  matter  ia 
evidence  in  avoidance,  the  defendant 
has  the  same  right  to  introduce  re- 
butting proof,  that  he  would  have  in 
an  action  on  the  matter  pleaded  as 
set-off.    Basye  v.  Goodman. 531 

1 1 .  Attorney. — Admissions. — In  a  suit 
by  an  attorney  for  his  services,  it  is 
proper  for  him  to  testify  as  a  witness 
to  admissions  made  by  the  defend- 
ants, as  to  the  amount  realized  by 
his  successful  defence  of  the  action 
in  which  he  was  employed  by  them. 
McNielet  al.  v.  Davidson 336 

X2.  Same. — Opinions. — ^There  is  no 
error  in  excluding  evidence  of  a  wit- 
ness  as  to  the  value  of  services 
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rendered  by  an  attorney  in  a  case, 
from  his  knowledge  of  what  the 
services  were,  when  he  has  stated 
that  he  cannot  say  what  a  reasonable 
fee  would  be;  nor  is  it  error  to  ex- 
clude such  testimony,  when  it  has 
not  beoi  shown  that  tiie  witness  of- 
fered is  competent  to  state  such  value. 
Other  persons,  having  knowledge  on 
the  subject,  are  comj^ent  witnesses, 
as  well  as  lawyers.  JBut  a  mere  opin- 
ion is  not  evidence.  There  must  be 
knowledge  of  facts  which  will  give 
value  to  the  opinion Ibid. 

13.  Juryj^Vahu.-^ConflUting  Evi- 
dtnc£,^-A  jvary  need  not  fix  the  value 
of  personal  property  at  the  exact  sum 
testified  to  by  any  one  witness  or  by 
any  two,  but  may  find  an  intermedi- 
ate sum.  Tk€  %  M.  &»  L  R.  /?. 
Co.  V.  Tuli. 341 

14.  Immaterial  Evidence. — ^The  ad- 
mission of  evidence  that  is  only  im- 
material cannot  affect  a  judgment 
which  is  correctly  rendered  upon  the 
material  evidence  in  the  cause. 
Parmlee  et  ai.  v.  Sloan  et  al. 469 

15.  Wriiten  Contract. — Parol  Evi- 
dence.— Where  a  contract  of  purchase 
is  reduced  to  writing,  and  contains 
no  warranty,  one  cannot  be  proved 
by  parol,     yohnson   v.  McCabe  et 

«/. 535 

EXCEPTIONS. 

See  Practice,  12. 

EXECUTION. 

See  Draining  Association,  2 ;  Hus- 
band AND  Wife,  7 ;  Tax,  i. 

EXECUTOR  AND  ADMINISTRA- 
TOR. 

See  Decedents'  Estates. 

EXECUTOR  DE  SON  TORT. 

See  Decedents'  Estates,  2. 

EXmBIT. 
See  Pleadino,  2. 


FEES  AND  SALARIES. 
I.    Statute, ^^Comtittttional  Law,^ 


The  act  known  as  the  "Fee  and 
Salary  Law,"  Acts  1871,  p.  25,  is 
not,  as  an  entire  act,  invalid.  Wal- 
lace V.  The  B*d  of  OmmWs  of  Ma- 
rion Co M 383 

2.  Same. '^Payment  of  Fees  into  Coun- 
ty Treasury. — ^The  members  of  the 
court  were  equally  divided  in  opinion 
as  to  the  constitutionality  of  that  por- 
tion of  the  law  which  requires  the 
derk  and  sheriff  to  pay  over  their 
fees  to  the  county  treasurer Ibid. 

3.  County  Clerk.'-^'DcA  clerk  is  enti- 
tled to  tax  ^ond  collect  fees  <*  for  in- 
dexing," "for  jury  fees,"  and  "for 
docket  fees,"  under  the  fee  and  sal- 
ary act  of  F^ruary  21st,  1871. 
Geiiel  v.  Taylor  et  al. 390 

4.  Statute. — Section  ten  of  the  act  of 
February  21st,  1871,  known  as  the 
fee  and  salary  l&w,  is  constitutional. 
Hylandy.  The  Water  Works  Co.  of 
Indianapolis  et  al. 523 

FENCE. 

See  Railroad,  i,  2,  3, 4. 

FORMER  RECOVERY. 

See  Contract,  17. 

FRAUD. 

See  Contract,  i  to  ii  ;  Husband  and 
Wife,  7;  Prachce,  6;  Principal 
and  Surety,  i  ;  Promissory  Note, 
8. 

I .  Fraud  in  Consideration. — Answer. 
To  an  action  on  a  promissory  note 
the  defendant  answered,  that  he  had 
purchased  a  farm,  in  the  year  1858, 
from  the  plaintiff,  and  had  executed 
his  note  for  eight  diousand  dollars, 
payable  in  twenty  years,  with  interest 
yearly,  receiving  a  title  bond;  that 
finding  he  had  been  deceived  in  the 
quality  of  the  land  and  was  unable 
to  pay  the  interest  in  full,  the  plain- 
tiff promised  him  that  if  he  would 
make  certain  improvefnents  thereon, 
greatly  enhancing  the  value  of  the 
&rm,  on  final  settlement  he  should 
be  allowed  a  deduction  on  the  con- 
tract price ;  that  in  1868  the  plaintiff 
informed  him  tiiat  he  could  sell  the 
farm  for  seven  thousand  five  hundred 
dollars,  which  was  all  he  could  real- 
ize for  it^and  if  the  defendant  would 
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execute  his  four  notes,  payable  year- 
ly, for  one  hundred  and  twenty-five 
dollars  each,  and  surrender  the  title 
bond,  he,  the  plaintiff,  would  remit 
the  interest  due,  some  one  thousand 
two  hundred  and  sixty  dollars,  and 
return  the  note  for  eight  thousand 
dollars ;  that  relying  on  the  statement 
that  seven  thousand  five  hundred 
dollars  was  all  the  plaintiff  could 
realize  for  the  land,  he  did  execute 
the  four  notes,  one  of  which  is  the 
note  in  suit,  and  surrendered  his  title 
bond  for  the  land,  and  received  the 
credit,  for  the  interest,  and  also  his 
•note  for  eight  thousand  dollars;  and 
he  ssys  that  when  the  plaintiff  made 
the  udse  and  fraudulent  statements 
on  which  he,  defendant,  acted  in 
making  the  surrender  of  his  bond, 
the  phuntiff  had  already,  without  his 
knowledge,  contracted  the  sale  of  the 
land  for  fourteen  thousand  five  hun- 
dred dollars,  and  has  since  conveyed 
the  same  and  received  the  money; 
wherefore  he  asks  the  cancellation 
of  the  four  notes,  and  damages. 

I/eld,  that  this  was  a  good  defence  to 
the  action  on  the  notes.  Schofield  v, 
Hollands 220 

2.  Fraudulent  Conveyance, — Dismis' 
sal^-^New  Triai,  as  of  Right^-^De- 
mand  of  yudgnunt, — Reasons  for 
New  Trial, — A.  purchased  from  the 
State  a  piece  of  land  and  received  a 
certificate  from  the  sinking  fund  com- 
missioners, entitling  him  to  a  deed 
at  the  end  of  five  years,  on  payment 
of  interest  yearly  in  advance,  and 
the  principal  of  the  purchase-money 
at  that  date.  A.  assigned  said  cer- 
tificate of  purchase  to  B.,  executing 
and  acknowledging  an  instrument 
reciting  the  assignment,  and  that  he 
had  also  executed  a  note  for  a  certain 
sum  to  B.,  payable  in  two  years,  and 
upon  failure  to  pay  the  same  at  ma- 
turity, the  title  to  Uie  land  described 
in  the  certificate  was  to  vest  in  B. 
and  become  absolute.  A.  was  to  pay 
all  taxes  and  the  interest  on  the  sum 
due  the  sinking  fund.  A.  neglected 
to  pay  the  interest,  and  the  land  was 
again  sold  by  the  sinking  fund  com- 
missioners, and  purchased  by,  and  a 
deed  taken  to  A.'s  wife,  who  had 
full  knowledge  of  all  the  facts.  B. 
filed  a  complaint  against  A.  and 
wife.  The  first  two  paragraphs  were 
to  have  the  conveyance  to  the  wife 


set  aside  as  fraudulent  and  the  lien 
enforced ;  the  third  jMragraph  was 
to  quiet  the  plaintitt's  title  to  the 
land;  and  the  fourth  was  for  its  re- 
covery. After  the  evidence  was  cod- 
duded  and  the  charge  of  the  coot 
given  to  the  jury,  but  before  they  re- 
tired, the  plaintiff  '^igp^*^  as  to 
the  third  and  fourth  pangnpks  of 
the  complaint.  The  finding  was  ibr 
the  plaintiff. 

Held^  that  the  facts  stated  constitoteda 
cause  of  action. 

Held^  also,  that  the  plaintiff  had  a  ligiit 
to  dismiss  as  to  any  paragrqplis. 

Held^  also,  that  die  defendimt  was  not 
entitled  to  a  new  trial  as  anatter  of 
right  Such  new  trialmaybedaiiDed 
in  actions  for  quieting  title,  or  for 
the  recovery  of  real  estate,  but  can- 
not be  demanded  in  a  tiul  to  sa 
aside  a  conveyance  as  frandokiitaBd 
subject  the  propexty  to  sale  or  in 
an  action  for  the  specific  peifoanaDce 
of  a  contract  regarding  real  estate. 

Held^  also,  that  ttie  prayer  for  lelief 
under  all  ^e  paragraphs  cookl  mx 
enlarge  the  allegations  of  the  as- 
plaint  as  left  to  the  jmy,  nd  tbe 
court  would  grant  the  proper  ronedj. 

Held^  also,  that  the  reasons  for  a  ner 
trial  ur|^  in  this  court  jnnst  coo^ 
spond  with  the  causes  stated  belof  . 

Held^  also,  that  the  reas(His  for  a  new 
trial,  that  the  court  erred  "inadait- 
ting  evidence  improperly,  wbidi « 
objected  to  by  the  defendants  at  u 
time,"  and  "in  refnsing  eridoa 
offered  by  defendants,  whidi  was  ex- 
cepted to  at  the  time,"  weretoopB- 
craL     7>»ii5r^/i«r.v.7hatf."-5M 

FRAUDS,  STATUTE  OF. 
See  Statute  op  Frauds. 

G 

GRAVEL  ROAD. 
See  Turnpike. 

GUARANTEE. 
See  Principal  and  Surctt,  i. 

H 

HIGHWAY. 

Set  Railroax^a 
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HUSBAND  AND  WIFE. 

See  Descent,  2;  Will,  4. 
WUness,    See  Decedents'  Estates,  5. 

1 .  Married  Woman, — Indorsement  of 
Note. — ^A  married  woman  may,  with 
the  consent  of  her  husband,  transfer 
her  title  to  a  promissory  note,  and 
for  that  purpose  may  indorse  such 
note,  but  she  cannot  bind  herself  by 
the  contract  to  a  liability  on  the  note. 
Moreau  etux,  v.  Branson 195 

2.  Mortgage,  —  Widow, — Dower.  — 
Where  a  husband  mortgaged  land 
Hiis  wife  not  joining)  on  the  12th 
aay  of  January,  1853,  and  in  1856 
the  mortgage  was  foreclosed,  and  the 
husband  died  in  1859,  the  wife  had 
no  interest  in  the  land,  dower  having 
been  abolished  after  the  execution  of 
the  mortgage,  with  no  saving  clause 
for  this  class  of  cases.  Hoskins  v. 
Hutchings  et  al.„^ 324 

3.  Agent, — Liability  of  Husband. — 
Where  a  wife  engages  in  business, 
with  the  knowled^  and  consent  of 
her  husband,  the  business  is  r^^arded 
as  that  of  the  husband,  and  the  wife 
is  regarded  as  his  agent,  and  he  is 
bound  for  the  performance  of  con- 
tracts which  she  may  make  relating 
to  such  business;  but  where  the  wife 
incurs  the  indebtedness,  and  the 
credit  is  given  to  her  exclusively,  and 
there  can,  therefore,  be  no  presimip- 
tion  that  she  was  acting  as  the  agent 
of  the  husband  merely,  the  husband 
is  not  liable,  yenkins.  Assignee,  v. 
-Fiinn 349 

4.  Witness, —  Criminal  Law. — Affi- 
davit.— In  a  prosecution  under  the 
act  of  February  23d,  1859,  for  car- 

.  iring  concealed  weapons,  the  wife  of 
the  defendant  cannot  be  a  witness 
against  him;  and  therefore  a  wife 
cannot  make  an  affidavit  against  her 
husband  oh  which  to  found  such  a 
prosecution.     Taulman  v.  TTU  State. 

353 

5.  Conveyance.'^^Estates  by  Entireties, 

A  husband  and  wife,  though  not  thus 
described  in  a  deed  of  conveyance 
of  real  estate  executed  to  them,  take 
under  such  deed  as  tenants  by  en- 
tireties.   Chandlery,  Cheney, ^.^y^x 

6.  Sanie, — Tenants  by  Entireties  and 
Joint  Tenants.'^Disti9tctum,—1\A 
same  difference  which  existed  at  com- 
mon law  between  joint  tenants  and 


tenants  by  entireties  continues  under 
our  statute.  In  both  the  title  and  es- 
tate are  joint,  and  both  have  the 
quality  of  survivorship;  but  the 
nuurked  difference  between  the  two 
is  this:  in  a  joint  tenancy,  either 
tenant  may  convey  his  share  to  a  co- 
tenant,  or  to  a  stranger,  who  thereby 
becomes  tenant  in  common  with  the 
other  co-tenant ;  while  neither  tenant 
by  the  entirety  can  convey  his  or  her 
interest  so  as  to  affect  their  joint 
use  of  the  property  durin|[  their  joint 
lives,  or  to  defeat  the  right  of  sur- 
vivorship upon  the  death  of  either 
of  the  co-tenants.  There  may  also 
be  partition  between  joint  tenants, 
but  not  between  tenants  by  entire- 
ties  Ibid, 

7.  Same,  —  Execution,  —  Fraud.  — 
While  such  an  estate  exists,  no  inter- 
est in  it  can  be  sold  on  execution  for 
the  debts  of  the  husband  or  wife, 
but  the  conveyance  creating  it  may 
be  set  aside  for  fraud ^,„Ibid. 

8.  Same. — Essentials. — From  the  na- 
ture of  the  estate  and  the  legal  rela- 
tion of  the  parties,  there  must  be 
unity  of  estate,  unity  of  possession, 
unity  of  control,  and  unity  in  con- 
veying or  incumbering  it Ibid, 

9.  Same. — Mortgage  by  Husband, — 
A  mortgage  upon  such  an  estate  exe- 
cuted by  die  husband  alone  is  void. 

IbU.^ 

10.  Married  Woman. — Real  Estate. 
A  married  woman  may,  during  cov- 
erture under  her  third  marriage, 
maintain  an  action  for  the  recovery 
of  real  estate  which  came  to  her  on 
the  death  of  her  first  husband,  by 
descent  from  him,  and  which  she  at- 
tempted to  conyey  during  coverture 
under  her  second  marriage.  Knight 
etal.  V.  McDonald  et  al, 463 


INJUNCTION. 

See  Dedication,  i  ;  Jueisdiction,  i  ; 
Town;  Turnpike. 

INSANITY. 

See  Drunkenness,  i,  2;  Fractice, 
8;  Will,  i. 

INSTRUCTIONS  TO  JURY. 
Exceptions*    See  PRAcncEy  12. 
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INSURANCE. 

&e  EviDENCB,  8, 9;  Sunday. 

INTERROGATORIES  TO  JURY. 

Relevancy, — Interrc^ones  to  a  jury 
should  be  relevant  to  the  matter  in 
controversy.  Denmanv,  McMahin, 
AdmW 241 

INTOXICATION. 
5^  Drukksnness. 

J 

JOINT  AND  SEVERAL. 
See  Contract,  16, 17. 

JOINT  TENANCY. 
See  Husband  and  wife,  6. 

JUDGE. 

Special  AppointmenL^- AppeaL-^ hX- 
though  the  record  shows  that  three 
different  judges  successively  sat  dur- 
ing the  making  of  the  issues  and 
trial  of  a  cause,  without  any  evidence 
in  the  record  of  their  appointment, 
the  question  as  to  their  qualification 
cannot  be  raised  for  the  nist  time  on 
appeal.  Winterrowd  et  al.  v.  Mes- 
sicJt - 122 

JUDICIAL  SALE. 
See  Mistake. 

JUDGMENT. 

See  Draining  Association,  i;  Ofti- 
cialBond,  3;  Pleading,  2;  Prac- 
tice, 4,  6,  7. 

Arrest  of.    See  JURISDICTION,  6. 

Sui/  on. — PresumptioH  of  Defendant's 
Appearance. — In  a  suit  upon  a  judg- 
ment for  alimony  in  a  divorce  pro- 
ceeding, the  appearance  of  the 
judgment  defendant  in  said  proceed- 
ing for  a  divorce  will  be  presumed 
until  the  contrary  appear.  LytU  v. 
Lytie  et  aU 281 


JURISDICTION. 


OP 


See    Judgment;   JtJsncE 
Peace;  Res  Adjudicata,  2. 


1 .  jfudsmeni^-^Tnhmctiem, — ^Where  a 
resident  of  this  State  is  sued  oat  of 
his  county,  before  a  justice  of  the 
peace,  and  process  by  saxmnoiis  is 
served  upon  him,  and  jadgment  Is 
rendered  against  him  without  an  ap> 
pearance,  an  injunction  will  lie  to 
stay  proceedings  under  the  jadgment 
Crass  v.  Hess  et  al* --193 

2.  Justice  of  the  Peace, — AppearoMci. 
Waiver. — ^Where  a  defendant  ap- 
peared before  a  justice  having  juris- 
diction of  the  subject-matter  of  the 
action,  and  agreed  upon  a  day  for  the 
trial,  and  subsequently  filed  an  afiSda- 
vit  before  the  justice  for  a  change 
of  venue,  which  was  granted  to  a 
justice  of  another  township; 

Held^  that  he  could  not  plead  to  the 
jurisdiction  of  the  justice  to  whom 
Uie  cause  was  sent,  over  his  person, 
on  the  ground  that  he  was  not  a  res- 
ident of  the  township  in  which  the 
justice  before  whom  the  cause  of  ac- 
tion was  brought  exercised  jniisdic- 
tion.    Nesbit  v.  Long. ^300 

3.  Statute  Construed.-^SccHon  28  off 
the  code  (2  G.  &  H.  56)  is  a  statute 
defining  jurisdiction,  and  not  venue, 
and  an  action  for  injury  to  real  prop- 
erty must  be  brought  in  the  county 
where  the  real  estate  is  situated. 
Zoed  et  al.  v.  Mathis jo6 

4.  Supreme  Court. — ^If  a  court  has  no 
jurisdiction,  there  is  no  trial,  and 
Uie  Supreme  Court  will  not  look  to  the 
record  to  see  whether  the  merits  cf 
the  cause  were  fairly  tried IbiL 

5.  Same. — Under  section  54  of  the 
code  (2  G.  &  H.  81)  an  o^ectioa  to 
the  jurisdiction  of  tne  court  over  the 
subject-matter  of  the  action  is  not 
waived  by  failing  to  demur  or 
answer.      (Feazer,  J.,   dissented.)* 

Ibid. 

6.  Arrest  of  Judgment, — Such  ob- 
jection may  be  raised  on  a  motka 
m  arrest  of  judgment Ibid. 

JURY. 

See  Practice,  20. 

JUSTICE  OF  THE  PEACE. 

See  Appeal;  Evidence,  8;  Jueisdio 

TION,   2. 


THE  Dbqualified. — Jurisdiction. — ^A  judg- 
I     meat  was  obtained  before  a  justice 
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of  the  peace,  and  the  docket  of  the 
justice  legally  i>assed  into  the  hands 
of  another  justice,  and  execution  is- 
sued by  die  latter  justice  was  levied 
on  property  as  that  of  the  execution 
defendant,  and  proceedings  were 
brought  to  try  the  right  of  property 
before  andther  justice,  on  the  ground 
that  the  one  who  issued  the  execu- 
tion was  rdated  to  the  plaintiff,  and, 
therefore,  refused  to  take  jurisdic- 
tion. 
^cld,  that  where  the  justice  of  the 
peace  who  issued  the  execution  is 
disqualified  from  acting,  and  has  no 
successor,  there  is  no  jurisdiction  in 
any  other  justice  to  act.  Test  et  al. 
v.  Beeson  et  al, 380 


LIBEL. 

1 .  PletuLingj-^Introductory  Matter, — 
Colloquium, — Innuendo. — ^Where,  in 
an  action  for  libel,  words  alleged  to 
have  been  published  are  not  per  se 
actionable,  mere  should  be  a  prefa- 
tory allegation  of  such  extrinsic  mat- 
ter, or  of  such  special  meaning  of 
the  words  as  renders  them  libellous, 
and  the  colloquium  should  connect 
therewith  the  using  or  publishing  of 
the  words  complamed  of,  the  innu- 
endo piving  to  the  words  the  inter- 
pretation lx>me  by  them  in  relation 
to  the;  extrinsic  fact  or  special  mean- 
ing.   De.  Armond  v.  Armstrong, „^^ 

2.  Same, —  Justification,  —  Although 
the  truth  of  the  matter  charged  to  be 
libellous  maybe  shown  in  defence, 
yet  an  answer,  in  order  to  make  it  a 
good  justification,  must  specifically 
point  out  the  acts  of  which  the  plain- 
tiff was  guilty,  that  the  court  may 
see  whether  the  defendant  was  justi- 
fied in  what  he  published IHd, 

3.  Same,  —  Evidence,  —  Where  tixe 
plaintiff,  in  such  action,  has  alleged 
the  meaning  of  certain  words,  and  to 
whom  they  referred,  he  may  prove 
by  witnesses  what  they  understood 
by  the  words  and  of  whom  they 
were  published, Ibid, 

LIQUOR  LAW. 

Appeal, — License, — ^Where  an  appeal 
has  been  taken  to  the  circuit  court  or 
court  of  common  pleas  from  the  ac-^ 


tion  of  a  board  of  county  commis- 
sioners in  granting  or  refusing  license 
to  sell  intoxicating  liqnors,  the  deci- 
sion of  such  appeUate  court  is  final. 
Brown  et  al,  v.  Porter.. 206 


MALICE. 

See  Criminal  Law,  5, 6. 

MALICIOUS  PROSEOTTION. 

Defective  AffidavU.-^ln  an  action  for 
malicious  prosecution,  the  complaint 
was  held  not  defective,  even  if  the 
affidavit  on  which  the  defendant 
caused  the  plaintiff's  arrest  did  not 
charge  a  crime,  because  in  that  case 
the  defendant  was  guilty  of  a  tres- 
pass in  causing  the  warrant  to  issue. 
freight  v.  BelU 550 

MANDATE. 

,See  City. 

MANSLAUGHTER. 

See  Criminal  Law,  5, 6. 

MASTER  COMMISSIONER. 

See  Practice,  i  to  4, 17. 

MECHANICS  LIEN. 

1.  Necessary  Parties, — In  a  suit  to 
enforce  a  mechanic's  lien  for  the  ma- 
terial furnished  and  labor  performed 
in  the  erection  of  a  building,  where, 
subsequent  to  the  contract  for  the 
work,  the  owner  of  the  land  has  sold 
and  conveyed  it,  he  is  not  a  neces- 
sary party.  Kellenberger  v.  Boyer  et 
al. 188 

2,  Priority  over  Conveyances. —  The 
lien  of  the  mechanic  relates  to  the 
time  when  the  work  commenced  or 
the  material  b^^an  to  be  furnished, 
and  takes  priority  as  well  over  subse- 
quent conveyances  as  over  subse- 
quent incumbrances Ibid, 

MINOR. 

See  Carrier,  2, 

MISTAKE. 
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See  F&OIOSSORY  KOTE,  $• 

Misdescription  of  ZoHd.^^yniere  land 
has  been  sold,  and  the  pforchaser  put 
into  possession,  and  the  pnrchase- 
mone^  paid,  but  an  erroneous  de- 
scription of  the  land  has  been  carried 
through  the  bond  for  a  deed  into  the 
deed  itself,  and  perpetuated  through 
subdivisions  of  the  land,  and  resales, 
in  all  cases  possession  being  given 
and  the  purcb^-money  paid,  equity 
will  grant  relief  and  correct  the  mis- 
description upon  proper  proof.  But 
when,  during  the  transfers,  a  judicial 
sale  intervenes,  and  the  error  is  car- 
ried into  the  judgment,  the  adver- 
tisement, the  appraisement,  the  sale, 
and  the  sheriff's  deed,  equity  cannot 
give  relief  by  ordering  a  correction 
of  the  description  of  a  subdivision, 
at  the  suit  of  the  purchaser  at  the 
sheriff's  sale,  or  those  claiming  under 
him.    Rogers  v.  Abbott  et  al, 138 

MORTGAGE. 

See  Husband  and  Wife,  2,  9; 
Schools,  i. 

MURDER. 

See  Criminal  Law,  i,  3,  5, 6. 

N 

NATIONAL  BANK. 

See  Tax,  2. 

NEGLIGENCE. 

See  Carrier,  3;  Pleading,  3, 4. 

Railroad, — Street  Railroad. — Instruc- 
tions,— Instructions  upon  the  degree 
of  care  to  be  exercised  by  the  con- 
troller of  a  railway  train  and  the 
conductor  of  a  street  car,  at  a  cross- 
ing, are  set  out  and  commented  upon 
in  the  opinion.  The  Madison  6* 
Indianapolis  R,  R,  Co,  v.  Taffe„2i^i 

NEW  TRIx\L. 

See  Practice,  22. 

As  of  Right,     See  FRAUD. 
I.    Motion  for  New  Trial, — A  motion 


for  a  new  trial  most  be  made  vl  t^ 
tenn  at  which  the  verdict  is  rendered, 
unless  for  a  cause  occaxring  after- 
ward. NcNiel  et  aL  v.  FamewuoL, 
Treas, 203 

2.  Grounds  for  New  Trial. — The 
rulings  of  a  court  upon  matters  d 
plea£ng  are  not  causes  for  a  neir 
triaL    Denman  v.  McMahin^  Adm^r. 

241 

3.  Reasons  for  New  Trial, — Too  Gen^ 
eral.-^-That.  the  court  erred  in  givii^ 
or  refusing  instructions,  otr  in  receiv- 
ing or  rejecting  evidence,  are  rea- 
sons too  general  in  their  statexncat  to 
present  any  question  on  appeal.  The 
mstrudions  or  the  evidence  should 
be  pointed  out.  Waggoner  et  oLt. 
Liston 357 

4.  Same, — Demurrer, — ^The  nxlin^oa 
a  demurrer  is  no  ground  for  a  new 
trial.... IHd, 

5.  Statiment  of  Cause, — In  a  criminal 
action,  the  reason  for  a  new  trial, 
that  "  the  court  erred  in  refusing  to 
admit  competent  and  proper  evidence 
offered  by  the  defendant."  is  too 
vague  and  indefinite.  The  reason 
should  state  the  e\'idence  ofifered  and 
refused,  or  by  what  witness  it  W2S 
proposed  to  introduce  the  evidence. 
Cheek  etal,  v.  The  Staie^ 533 


OFFICIAL  BOND. 

1 .  Demand  Before  Suit, — In  a  suit  00 
a  constable's  bond  for  failure  to  pay 
over  money  collected  by  him,  to  a 
justice  of  the  peace,  within  a  month 
after  he  has  collected  the  same,  no 
demand  on  the  constable  need  he 
alleged  or  proved.  NulxenJtolster  d 
al,  V.  The  State,  ex  rel,  Sumsur  a 

^ • -457 

2.  Evidence. — Authenticated  Copy, — 

An  authenticated  copy,  under  sectioa 
283  of  the  code,  of  a  constable's 
bond,  is  admissible  in  evidence  with- 
out proof  of  its  execution,  in  a  suit 
on  the  bond  against  the  administra- 
tor of  one  of  the  sureties IHd, 

3.  yudgment, — Irregularity, — Celktt' 
eral  Proceeding, — In  such  an  action, 
the  officer  or  his  surety  cannot  object 
to  the  original  judgment  or  execu- 
tion on  which  the  money  has  been 
collected  by  the  constable,  on  account 
of  an  irregularity,  in  that  the  names 
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of  the  plainti£&  are  given  as  a  part- 
neiship.% ~ J^id, 

OPEN  AND  CLOSE. 

See  Decedents'  Estates,  4. 

P. 

PARTIES. 

See  Carrier,  2;  Contract,  3;  Me- 
chanic's Lien,  i. 

PARTITION. 

Answer  0/  Dwtsion  between  Heirs, — 
Suit  by  F.  against  Y.  and  wife  for 
partition.  Answer,  by  the  wife,  that 
the  land  in  complaint  mentioned, 
with  other  lands  adjoining  them,  de- 
scended to  the  defendant  and  her 
brother  R.,  from  their  father;  that 
said  brother  and  heiself  held  aJl  l^t 
lands  as  tenants  in  common,  until 
during  1864,  when,  by  agreement, 
part  were  sold,  and  the  greater  por- 
tion of  the  proceeds  taken  by  R.; 
that  on  the  27th  of  February,  x368, 
she,  being  with  said  R.  in  possession 
of  the  lands,  conveyed  a  portion  to 
R.,  which  was  his  full  share,  taking 
into  account  the  money  received  by 
R.  on  sales  of  the  other  portions  of 
the  lands;  that  when  the  conveyance 
was  made,  she  had  no  notice  of  the 
deed  made  by  R.  to  the  plaintiff, 
which  was  executed  October  30th, 
1865,  and  not  recorded  until  March 
28th,  1868;  wherefore  neither  R.  nor 
the  plaintiBT  have  any  title  to  the 
land. 

Held^  that  the  answer  was  not  suffi- 
cient    Youngloveet  01,-7*  Frank^m^'^ 

PARTNERSHIP. 

Mortgagees  Right  to  Sell  Interest  of 
Partner, — Right  of  Partners  to  Sub- 
ject Partnership  Property  to  Debts. — 
The  interest  of  a  partner  consists  of 
his  proportion  of  whatever  balance 
may  ultimately  be  left  afterthe  pay- 
ment of  the  partnership  debts  and 
settlement  of  accounts  between  the 
partners,  and  eiUier  partner  may 
mortgage  such  interest  in  the  part- 
nersUp  property,  and  the  mortgagee 
may  sell  the  same  on  foreclosure,  and 
the  other  partners  cannot  resist  such 


sale  on  the  ground  that  the  partner- 
ship debts  exceed  the  partnership 
property.  The  mortgagee  is  entitled 
to  have  the  ultimate  interest  of  the 
mortgagor  in  the  property  sold,  and 
thepurchasertakes  that  interest  The 
sale  does  not  affect  the  right  of  the 
other  partners  to  insist  upon  the  ap- 
plication of  the  joint  property  to  the 
payment  of  the  firm  debts  and  to  the 
payment  of  any  balance  due  them. 
Smithy,  Evans  et al, .^....526 

PATENT  RIGHT. 

See  Promissory  Note,  8. 

PAYMENT. 

See  Evidence,  4. 

PLEADING. 

See  Contract,  17;  Dedication,  i; 
Demurrer;  Fraud,  2;  Libel,  i, 
2, 3 ;  Official  Bond,  i  ;  Practice, 
8,  10,  14,  16;  Promissory  Note, 
4»  7»  8,  9;  Real  Estate,  Recov- 
ery OF,  I,  2;  Recognizance,  i,  2; 
Res  Adjudicata,  i,  2;  Slander; 
Specific  Performance. 

1.  Complaint  Containing  Defence  and 
Reply, — It  will  not  render  a  com- 
plaint subject  to  a  demurrer  for  want 
of  sufficient  facts,  that  after  stating  a 
cause  of  action  for  goods  sold  and 
delivered  at  the  .request  of  and  on 
account  of  the  defendant,  it  proceeds 
to  anticipate  and  avoid  the  defence 
to  the  action.  The  C,  C.  &*  L,  R. 
R.  Co,v,  West 211 

2.  Written  Instrument, — Exhibit, — 
yuc^ment, — In  a  suit  on  a  judgment. 
It  is  not  necessary  to  make  a  copy  of 
the  judgment  an  exhibit  to  the  com- 
plaint.   Lytle  V.  LytU  et  al, 28 1 

3.  City  Ordiftance, — Negligence, — In 
an  action  against  a  railroad  company, 
for  an  injury  caused  1^  negligence 
in  running  its  can,  a  copy  of  a  city 
ordinance  limiting  Uie  speed  of  trains 
need  not  be  61ed  with  the  complaint, 
to  authorize  its  introduction  in  evi- 
dence ;  an  averment  of  its  existence 
is  sufficient.  The  Madison  &*  Indi- 
anapolis R,  R,  Co,  V.  Tajfe, 361 

4.  Same, — Evidence, — Such  an  ordi- 
nance, under  the  allegations  of  such 
a  complaint,  wns  held  admissible,  to 
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prove  that  the  defendant  was  guilty 
of  negligence,  and  proper  for  the 
juiy  t<^  consider  in  determining 
whether  the  plaintiff  was  without 
fault ^ Hid, 

POOR  PERSON. 

.&«  Appeal. 

PRACTICE. 

See  Appeal;  Bastardy;  Criminal 
Law,  4;  County  ^Commissioners, 
I,  2;  Demurrer;  Election,  i,  2-, 
Fraud,  2;  Interrogatories  to 
Jury;  Judge;  Jurisdiction;  New 
Trial;  Supreme  Court. 

1.  Master, — Waiver  of  Jury, — Oral 
Consent  in  Open  Court, — ^Where  the 
defendant  was  present  by  attorney 
at  the  reference  by  the  court  of  a 
cause  to  a  master  commissioner,  to 
inquire  and  find  the  facts  in  the  case, 
and  report  the  same  with  his  con- 
clusions of  facts  thereon,  and  com- 
plied with  an  order  of  the  court 
requiring  him  to  furnish  a  bill  of  par- 
ticulars with  the  items  of  account 
claimed  in  his  answer,  and  was  pres- 
ent also  when  the  report  was  made 
and  ordered  to  be  spread  of  record, 
having  entered  no  objection  to  the 
orders  at  any  stage  of  the  proceeding ; 

Held,  Uiat  it  was  too  late  for  him  to  de- 
mand a  jury  trial,  as  the  record  of 
these  facts  disclosed  such  '*  oral  con- 
sent in  open  court,"  as  shown  by  the 
entries  <<  on  the  record,''  as  amounted 
to  a  waiver  of  a  jury  trial. 

Held,  also,  that  the  action  of  the  court 
in  overruling  a  motion  for  a  trial  by 
jury  could  only  be  presented  for  re- 
view in  the  Supreme  Court  by  a  bill 
of  exceptions.  Haziser  v.  Roth  et 
al^ 89 

2.  BUI  of  Exceptions,^- Report  of 
Master, — Exceptions  to  a  report  of  a 
master  must  be  presented  on  appeal 
by  a  bill  of  exceptions Ibid, 

3.  Same, — New  Trial, — Affidavit, — 
Affidavits  filed  in  support  of  a  mo- 
tion for  a  new  trial  must  be  brought 
up  on  appeal  by  a  bill  of  excep- 
tions  IHd, 

4.  yu4gment, — Exceptions, — Waiver, 
Although  the  report  of  a  master  does 
not  authorize  the  judgpent  rendered,  I 
still,  if  no  exception  is  takeui  the  er- 1 


roris  waived^ .« M. 

5*  Agreed  Statement  of  Euidena,- 
Where  the  title  of  the  case  is  girai 
in  an  agreement  that  certain  fsds 
shall  go  (o  the  jnzy  as  admitted  vidi- 
out  the  intiodnction  of  recoid  evi- 
dence thereof,  and  this  is  signed  bj 
the  plaintjfi&  and  some  of  the  de- 
fendants, and  a  defendant  vhcse 
name  is  not  signed  is  present  in  cooit 
and  does  not  object  to  the  intiodK- 
tion  of  the  agreement  in  endeoce, 
he  cannot  afterward  be  permitted  tD 
make  the  objection.  Wkitekdl't, 
Crawford  et  al,^ 147 

6.  Judgment,—  WUkout  Relief.- 
Fraud, — ^Where  judgment  aeditOB 
sue  to  recover  of  the  defendant  the 
value  of  property  fraudulently  sold 
to  him  by  the  judgment  debtor,  to 
defeat  their  claims,  judgment  in  their 
favor  cannot  be  rendered  inthoot  re- 
lief from  valuation  or  appntsezooit 
l^^ffs ••■•••••••• ......./Hi 

7.  Same,  —  Correction,  —  Vhere  a 
j  udgment  by  de&nlt  has  been  otered 
for  a  sum  too  small,  as  appeaacnthe 
face  of  the  papers,  through  an  eirorof 
the  clerk,  the  judgment  may  be  cor- 
rected, on  motion,  at  a  sabsequot 
term,  although  the  amount  for  yi^ 
it  has  been  erroneously  entered  bs 
been  paid.     Sherman  v.  Atfw  ^ 

oL V ni 

8.  Unsound  Mind.  —  ^^"""^Z 
Answer, — ^A  complaint  sought  idw 
from  a  transaction  between  tbeplao- 
tifiF  and  defendant,  made  ^^"^^ 
former  was  of  unsound  mind,  m 
there  was  no  avennent  of  a  restora- 
tion to  soundness  of  mind. 

Held,  that  the  court  would  presmncfte 
want  of  capacity  to  continne^  W 
that  this  objection  to  the  vsssm 
would  be  considered  waived  nnless 
the  want  of  capacity  to  sue  were  pj- 

\  sented  by  demurrer  or  answer,  yroit 

V.  The  State,  ex  rel,  A'&f... ..;.•••]* 

9.  Motion  to  Strike  Out,'-Bia<fl^ 
ceptions,'^K  refusal  to  strike  outpai| 
of  a  complaint  must  be  presented  » 
error  by  a  bill  of  exceptions,  l^ 

C,  C„  es»L.R,R,  Co.^'  ^^l 

10.  /^rtwiwr.— Whereadeoonffc 

sustained  to  an  answer  wjaa^i 
amounts  to  the  general  denial, jnw^ 
not  be  available  error,  if  ^i^ 
denial  be  also  pleaded ..-••^X 

11.  Immaterial  Error.--''f(^,Z 
action  is  to  recover  a  flw"^ 
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raent,  and  there  is  a  finding  for  the 
defendant,  the  case  will  not  be  re- 
versed because  an  answer  in  set-off 
is  defective,  when  the  amount  claim- 
ed in  the  set-off  is  so  small  that  the 
finding  for  the  defendant  could  not 
have  been  upon  that  answer.  Den- 
man  V.  McMahin,  Adm*r, 241 

1 2.  Imtructionsn^ExcepHons, — ^Where 
an  instruction  asked  by  a  party  is  in 
writing,  signed  by  the  party  or  his 
attorney,  it  thereby  becomes  part  of 
the  record.  An  exception  may  be 
taken  to  the  giving  of  such  instruc- 
tion, or  the  rdiising  to  give  it,  by  the 
words  "given  (or  refused)  and  ex- 
cepted to"  being  written  after  it  and 
signed  by  the  party  excepting^or  his 
attorney.  If  such  instruction'  be  so 
made  a  part  of  the  record,  and  the 
exception  be  so  entered,  the  instruc- 
tion need  not  be  authenticated  by  the 
signature  of  the  judge  or  put  into  a 
bill  of  exceptions.  Cross  v.  Pearson^ 
17  Ind.  612,  overruled  on  this  ques- 
tion. The  7.,  M.y  &*  /.  ^.  ^.  Gf.  v. 
Cox : 325 

13.  Same, — Record, — ^Wherc  instruc- 
tions are  refused,  it  will  be  presumed, 
the  evidence  not  being  in  the  record, 
that  they  were  refused  because  not 
applicable  to  the  evidence Ibid, 

14.  Pleading,'^Striking  OTt/.—Wfherfi 
the  general  denial  is  pleaded  in  an- 
swer, a  paragraph  of  the.  same  an- 
swer, only  setting  up  matters  that 
may  be  given  in  evidence  under  the 
general  issue,  may  be  struck  out  on 
motion.  C/rfon  et  al,  v.  TheState.yy) 

15.  Affidavits, — Bill  of  Exceptions, — 
Affiduivits  in  support  of  motions  for 
postponement  of  trial  and  for  change 
of  venue  must  be  made  a  part  of  the 
record  by  bill  of  exceptions.  Ken- 
nedy  v.  The  State 355 

1 6.  Pleading, —  Denial, —  Demurrer. 
Where  there  is  a  denial  of  a  com- 
plaint, it  is  not  error  to  sustain  a  de- 
murrer to  another  paragraph  of  an- 
swer which,  states  facts  which  simply 
amount  to  a  denial.  Waggoner  et 
al,  y.LisUm 357 

17.  Record,— Report  of  Master,^Bill 
of  Exceptions, — ^A  report  of  a  mas- 
ter is  no  part  of  the  record  unless 
made  so  by  bill  of  exceptions.  Xing 
et  al,  V.  Marsh,* 389 

18.  Defective  Verdict, — If  a  jury  find 
on  special  questions  of  fact,  in  an- 
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swer  to  interrogatories,  without  a 
general  verdict,  Uie  finding  is  of  no 
force,  and  it  is  error  for  the  court  to 
dismiss  the  case  thereon,  or  render 
judgment  thereon  for  the  defendant. 
Eudafy  V.  Eudaly,,,,, 440 

19.  Motion  to  Strike  Out, — A  motion 
to  strike  out  cannot  perform  the  office 
of  a  demurrer.  Garden  v.  Carr 
etaL 463 

20.  Jury, — Communication  to, — While 
a  jury  was  out  deliberating  upon  a 
cause,  the  judge,  at  his  room  in  a 
hotel,  in  the  presence  of  counsel  in 
the  cause,  prepared  written  direc- 
tions for  the  jury  in  reference  to  the 
sealing  of  their  verdict  and  separa- 
tion after  the  same  was  made,  which 
directions  were  then  read  aloud  and 
sent  to  the  jury  without  objection; 

Held,  that  the  assent  of  counsel  to  the 
directions  would  be  inferred.  Parm- 
lee  et  al.  v.  ^oan  et  al, .469 

21.  Striking  Out, — If  a  paragraph  of 
an  answer  is  properly  struck  out  on 
motion,  as  amounting  to  the  general 
denial,  which  has  bceA  filed  as  an- 
other paragraph,  this  ruling  Cannot  be 
made  erroneous  by  a  subsequent  with- 
drawal of  the  general  denial.  The 
I,  <&•  C,  R.  R,  Co,  V.  The  State,  ex 
rel.  City  of  Lawrenceburg 489 

22.  Motion  for  New  Trial. — A  mo- 
tion for  a  new  trial  must  point  out 
the  instruction  given  or  refused,  or 
the  evidence  admitted  or  rejected, 
upon  which  error  in  the  ruling  of 
the  court  is  assigned.  Streight  v. 
Bell. 550 

PRINCIPAL  AND  AGENT. 

See  Attorney;  Evidence,  8,  9;  Hus- 
band AND  Wife,  3. 

PRINCIPAL  AND  SURETY. 

I.  Indemnifying  Bond, — Fraudulent 
Representation, — Guarantee, — In  an 
action  upon  a  bond  given  with  surety 
by  one  partner  to  another  to  indem- 
nify the  latter  against  the  partner- 
ship liabilities,  false  and  fraudulent 
representations  as  to  the  amount  of 
these  liabilites,  made  to  the  surety 
for  the  purpose  of  inducing  him  to 
execute  the  bond  by  the  partner  to 
whom  the  bond  was  giVen,  it  was 
held^  would  constitute  a  good  de- 


578 


INDEX. 


fence  to  the  action  against  sucli 
surety.  Such  representations,  with- 
out an  avennent  of  fraud,  will  not 
be  sufficient  in  pleading.  Nor  will 
^an  answer  that  the  party  receiving 
the  bond  guaranteed  that  the  finn 
liabilities  should  not  exceed  a  cer- 
tain sum  be  sufficient,  no  guarantee 
being  contained  in  the  bond.  Fish- 
bum  V.  yones 119 

2.  Release,  —  Where  a  surety  on  a 
promissory  note,  after  his  release 
from  liability,  by  an  extension  of 
time  given  to  the  principal  without 
his  consent,  receives  an  indenmity 
against  his  liability,  without  the 
knowledge  of  the  holder,  and  subse- 
quently surrenders  the  same  to  the 
principal,  he  may  still  avail  himself 
of  his  discharge.  RUtenfuntse  v. 
Kempetal. 258 

3.  Same. — Indemnity, — Return  of, — 
The  fact  that  the  surety  returned 
such  indemnity,  without  the  knowl- 
edge of  the  holder  of  the  note,  at  a 
date  anterior  to  a  new  extension  of 
time  being  given  without  the  con- 
sent of  the  surety,  does  not  render 
the  latter  liable,  where  the  holder  of 
the  note  had  no  information  in  re- 
gard to  the  indemnity  having  been 
given  to  the  surety,  when  he  extend- 
ed the  time  of  payment.. Ibid, 

PROCESS. 

See  Election,  i,  2. 

PROMISSORY  NOTE. 

See  Contract,  3,  9;  Husband  and 
Wife,  i. 

1.  Indorser. —  Fbrged  Indorsement,-^ 
The  acceptance  in  good  faith,  from 
the  maker,  who  is  insolvent,  of  a 
note  with  a  forged  indorsement  of 
the  name  of  the  payee,  in  discharge 
and  payment  of  a  note  executed  by 
the  same  maker,  with  the  genuine 
indorsement  of  the  same  payee, 
known  to  the  holder  as  an  accommo- 
dation indorser,  will  not  dischaige 
such  indorser  on  the  original  note. 
Allenv,  Sharpe  et  al, ....67 

2.  Consideration  Paid  by  Indorsee. — 
In  an  action  on  a  promissory  note 
brought  by  an  indorsee  against  his 
indorser,  the  complaint  alleging  the 
insolvency  of  the  maker  and  the  non- 


payment of  the  note,  it  is  not  neces- 
sary to  state  the  amount  paid  for  the 
purchase  of  the  note,  as,  prima  Jscie, 
the  face  of  the  note  fixes  the  sum  to 
be  recovered.    LeeT.  J^iU, -107 

3.  Indorsement  IVithoMti  JLtaMi^. — 
Mistake. — ^In  such  an  action,  as  an- 
swer that  the  note  was   excfaaoged 
with  the  plaintiff  for  certain  ptopeii^ 
delivered  to  the  defendant,  and  thi: 
he  delivered  the  note  to  the  r^aj^^^. 
and  then,  at  his  request,  and  solely 
for  the  purpose  of  parting  with  ssy 
apparent  title  thereto,    be  indoised 
the  same,  is  no  defence  to  theactics, 
as  it  does  not  allege  that  the  plaxuda 
agreed  to  take  the  note  witnoot  ia- 
dorsemenL     The    additional    Tcns- 
ments,  that  it  was  expressly  ^iced 
that  the  plaintiff  should  accept  the 
note  under  the  contract,  for  the  prop- 
erty delivered  to  the  defendant,  aad 
should  rely  on  the  maker  far  po;:- 
ment,  who  was  the  owner  of  Jarge 
property;    and  that   the  defendant, 
being  ignorant  of  the  law  govenung 
his  liability,  indoised  the  note  sioplj 
to  transfer  his  ownership,  and  that  it 
was  nor  part  of  the  agreement  that  he 
should  be  liable  as  an  assignor  there- 
of, and  that  the  words  "without  re- 
course" were,  by  mistake,  ooifibed 
in  making  said  indorsement,  are  net 
suiEcient  to   render  the    pan^ra^ 
good,  as .  they  contradict  the  wzittea 
contract  of  indorsement. IhL 

4.  Copy  of  Indorsement. — ^A  'irrrr^^'''* 
on  a  promissory  note  against  the  is- 
dorsers  is  not  sufficient  without  a 
copy  of  the  indorsement,  which  is  else 
foundation  of  the  action.  Moresm  eS 
ux,  y.  Branson^ .....195 

5.  Assignment. — Evidence, — In  a  sait 
on  a  promissory  note  against  the 
maker,  brought  by  one  to  whom  it 
has  been  assigned  in  writing  on  the 
back  thereof,  an  answer  of  general 
denial  puts  in  issue  such  assignmeEt, 
which  must  be  shown  in  evidence. 
Wyant  et  al,  s,  Pottorff  et  el 512 

6.  Same. — Attorney f  Fees. — Piixf 
of  Value, — ^Where  an  agreement  is 
contained  in  a  promissory  note  to 
pay  attorneys'  fees  on  collection, 
there  must  be  proof  of  the  value  of  the 
attorney's  services,  to  authorize  a  find- 
ing therefor Ihd. 

7.  Pleading, — No  Consideration. — In 
a  suit  on  a  promissory  note,  by  an 
assignee  against  the  maker,  an  an- 
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swcr  that  the  note  was  executed  with- 
out any  consideration  is  good,  yohn" 
son  V.  McCabe  et  al, 535 

8.  Patent  RigJit, — False  Representa- 
tion.— In  such  an  action,  an  answer 
that  the  note  was  given  for  a  patent 
right,  and  that  the  vendor,  the  payee, 
represented  that  the  invention  was  a 
new  and  useful  one,  and  the  pur- 
chaser, the  maker,  ignorant  as  to  the 
truth,  made  the  purchase,  relying  on 
said  representations,  and  that  the 
same  were  false,  is  a  good  defence. 

IHd, 

9.  Pleading.  —  Presumptions  of 
Law. — A  complaint  by  A-,  the 
holder,  against  B.,  the  xnaker,  on  a 
promissory  note,  payable  at  a  bank 
in  this  State  to  C,  or  bearer,  need 
not  aver  a  demand  at  the  bank  where 
payable.  Where  such  complaint 
shows  that  the  plaintiff  is  the  holder 
of  the  note  by  averring  the  indorse- 
ment thereof  to  him  by  one  to  whom 
it  was  transferred  by  delivery  by  the 
payee,  the  presumption  "of  law,  that 
every  holder  of  negotiable  paper  is 
the  owner,  and  that  he  took  it  for 
value,  and  before  dishonor,  and  in 
the  regular  course  of  business,  need 
not  be  averred.  An.  answer  to  such 
a  complaint  stating  an  equitable  de- 
fence as  against  the  maker  is  not 
good  without  an  averment  of  notice 
to  the  plaintiff  before  he  received  the 
note.    JIallv.  Allen 541 

PURDUE  UNIVERSITY. 

See  Agricultural  College. 


RAILROAD. 

See  City;  Negligence;  Pleading, 
3»4. 

Obstructing  railroad  track.  See  Crim- 
inal Law,  2. 

I.  Injury  to  Animals. — Onus. — Where 
a  railroad  company  seeks  to  shield 
itself  from  liability  for  stock  killed 
where  the  road  is  not  fenced,  on  the 
ground  that  it  should  not  be  fenced 
at  that  point,  the  onus  is  on  the  com- 
pany to  establish  that  fact.  The 
yeff..  Mad.  6-  IiuPpolis  P.  P.  Co. 
V.  {y  Conner. 95 


2.  Highway. — Non-  User,  —  Fencing. 
Where  a  highway  has  not  been  in  a 
condition  for  use  by  the  public,  and 
has  not  been  used  for  thirty-six 
years,  the  presumption  of  its  aban- 
donment is  justified,  and  the  right  to 
its  full  use  by  the  owner  is  restored, 
and  the  duty  to  fence  is  imposed  on 
ji  railroad  company  using  a  portion 
of  it  for  its  track Ibid. 

3.  County  Commissioners. — CcUtle  at 
Large. — A  railroad  company  is  lia- 
ble for  cattle  killed  where  it  has  not 
dischaiged  its  duty  in  fencing, 
although  the  county  commissioners 
may  not  have  made  any  order  in  re- 
gard to  cattle  running  at  large  in  the 
county Ibid. 

4.  Fencing.  —  Liability. — Where  the 
streets  and  alleys  of  a  town  end  at  a 
railroad  track,  and.  terminate  at  a 
highl)ank,  which  cannot  be  used  for 
loading  or  unloading  cars,  it  is  the 
duty  of  the  railroad  company  to 
fence;  and  it  is  liable  for  injury  to 
cattle  when  it  does  not  fence,  with- 
out regard  to  the  negligence  of  the 
9wner  of  the  animals.  Tlu  T.^  W.^ 
^  W.  R.W.  Co.  V.  Cary. ..127 

5.  Right  of  Way  Through  Streets  in 
City. — Abandonment. — ^The  Colum- 
bus and  Shelby  Railroad  Company 
procured  a  right  of  way  to  run  from 
the  track  of  the  Madison  and 
Indianapolis  Railroad  Company, 
through  the  streets  of  the  city  of 
Columbus,  toward  Shelbyville,  and 
subsequently,  under  a  running  ar- 
rangement with  said  Madison  and 
Indianapolis  Railroad  Company, 
gave  the  control  of  its  road  to  that 
company,  and,  by  that  company,  and 
with  the  consent  of  the  Columbus 
and  Shelby  Company  (the  track 
through  the  streets  still  remaining), 
the  road  superstructure  of  the  Co- 
lumbus and  Shelby  Company  ad- 
joining the  city  was  removed  for  the 
distance  of  a  mile  beyond  the  city, 
and  the  remaining  track  to  Shelby- 
ville was  connected  with  the  road  cf 
the  Madison  and  Indianapolis  Rail- 
road Company  around  said  city, 
through  lands,  with  the  owner  of 
which  the  latter  company  contracted 
to  procure  a  release  for  him  from  the 
Columbus,  and  Shelby  Company  of 
the  right  of  way  over  the  land  where 
the  superstructure  was  removed. 

Held^  that  this  did  not  constitute  an 
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abandonment  of  the  right  of  the  Co- 
lumbus and  Shelby  iGih-oad  Com- 
pany to  maintain  a  track  through  the 
streets  of  Columbus.  City  of  Colum- 
Ints  et  aL  v.  The  Columbus  6*  Shelby 

R.  R.  Co 294 

6.  Injury  to  Animals, — Fencing. — 
Instruction.  —  An  instruction  that 
when  the  owner  of  cattle  turns  them 
out,  at  a  place  where  they  must  pass 
along  a  railway  track,  when  trains 
are  passing,  he  cannot  recover  for 
their  injury,  is  erroneous  as  applied 
to  a  case  where  the  road  should  be 
securely  fenced  and  is  not  so  fenced. 
The  7.,  AI.^  6*  /.  R.  R.  Co,  v.  Ross. 

545 
REAL  ESTATE,  RECOVERY  OF. 

See  Husband  and  Wife,  10. 

1.  Pleading, — A  complaint  is  suffi- 
cient in  an  action  for  the  recovery 
of  real  estate,  if  it  contain  the  sul> 
stance  required  by  the  statute.  Knight 
et  al.  V.  McDonald  et  al, 463 

2.  Same. — Defective  Description,'^-^ 
Where  the  complaint  in  an  action  to 
recover  the  possession  of  real  estate 
described  the  land  as  "  six  —  of  lot 
number  five,"  etc.,  and  the  finding 
was  "six  acres  of  lot  number  five," 
etc.; 

Held,  that  the  finding  did  not  cure  the 
defect  in  the  description  of  the 
premises  in  the  complaint.  Unver^ 
saw  V.  Myers 487 

RECOGNIZANCE. 

1.  Suit  Upon. — Complaint. — In  a  suit 
upon  a  recognizance,  the  complaint 
must  show  that  the  principal  in  the 
recognizance  was  called  and  default- 
ed.    UrtonetaLy,  The  State., ..^-^i) 

2,  Same. — In  a  suit  upon  a  recogni- 
zance taken  before  a  justice  of  the 
peace  on  a  charge  for  the  commis- 
sion of  a  felony,  the  record  must 
show  that  the  forfeited  recognizance, 
with  the  justice^s  certificate  indorsed 
thereon,  was  filed  with  the  clerk  of 
the  circuit  court Idid. 

RECORD. 

See  Practice,  12, 17;  Recognizance^ 
2. 


REDEMPTIOr^. 

See  Schools,  i. 

REPLEVIN. 

Title  to    Property, — Suit  on  B^nd.- 
Where  property  has  been  replerie' 
from   under  a  levy  by  virtoe  of  i. 
execution,  and  on  the  trial  ihere  b 
been  a  finding  for  the  defendant  od  l4 
issue  of  title  to  the  property,  asi : 
judgment  of  return  has  becnreodc- 
ed,   the    plaintiff  cannot  afierr^rj 
defend  a  suit  on  the  bond,  for  1  fdi- 
ure  to  deliver  the  propert)',byai«t 
ing  a  new  title  to  the  propertr.sc- 
quired  after  the  bond  in  repb-inins 
given  and  before  judgment  for  as 
turn.     Carr  v.  Ellis  et  al. 4^5 

RES  ADJUDICATA. 

1 .  Pleading. — A  plea  of  fonner  adje- 
dicalion,  showing  that  the  qacsdon-s 
things,  rights,  and  maitcR  in  sui: 
have  been  adjudged  and  tried \Kfi>r2 
and  by  a  tribunal  of  competent  juris- 
diction,  is  good  on  demurrer.  7*^" 
State,  ex  ret.  Combs,  v.  ffudsm^\^ 

2.  Same.^yurisdictiono/tkf  Pir>:t- 
Where  the  record  upon  which  a  pj^ 
of  former  adjudication  is  l»*j'^ 
showing  judgment  against  tie  Jf 
fendant  by  default,  only  show  se- 
vice  of  process  on  him  by  recitals  u 
the  record,  without  cbntainiDgacof? 
of  the  notice  and  return  of  serio, 
it  may  be  shown  that  no  juriviicna: 
of  the  person  of  the  defendant «; 
acquired  by  proper  service l^ 

8 

SCHOOLS. 


Sec  CouNTV  Auditor, 


r-Tid:. 


School  Fund.—MortgaS'  ,  ^ 
Redemption.— h  purchaser  nnde^^ 
sale  by  virtue  of  a  mortgage  io^^ 
school  fund  takes  an  aj»dute i;.- 
and  there  is  no  right  of  red^F-- 
by  junior  incumbrancers.  ^-'^^J. 
V.  Sclullhaus\  Adnix^ •••••'■' ;, 

School  Property.-P^^  ^/^'^:[ 
Township  and  School  Prff^f^l 
nexed  tf City.-^TUle  to  Fri^- 
Where  real  estate  is  V^^^^^ 
buildings  erected  for  school  porps^, 
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by  the  trustees  of  a  school  township, 
with  the  proceeds  of  a  special  school 
tax,  and  subsequently  the  territory 
embracing  such  property  is  annexed 
to  a  city,  leaving  more  than  half  the 
school  township  outside  the  city  lim- 
its, the  title  to  the  school  lots  and 
buildings  still  remains  in  the  trustees 
of  the  school  township,  and  the 
property  may  be  sold  by  them. 
Ilnzerv,  Yohn  et  aL..t, 415 

SET-OFF. 

See  CorCTRACT,  5;  Evidenxe,  10. 

SHERIFF. 

Sic  Escape,  i,  2;  Fees  and  Sala- 
ries, 2. 

SINKING  FUND. 

1.  Constitution, —  Construction, — The 
word  "invest,"  as  used  in  section  4 
of  article  8  of  the  constitution,  in 
order  to  harmonize  with  section  6 
of  the  same  article,  must  be  con- 
strued as  broad  enough  to  cover 
loans  made  by  the  counties,  and  that 
the  fund  may  be  intrusted  to  them 
for  that  purpose ;  and  yet,  while  cov- 
ering the  loan  of  money,  it  does  not 
restrict  to  that  mode  of  investment. 
Shoemaker^  Aud,y  et  al.  v.  Smith  et 
ai, 122 

2.  Statute,  —  Constitutionality, —  The 
amendatory  act  of  February  24th, 
187 1,  in  regard  to  the  sinking  fund, 
is  not  in  conflict  with  section  4  of 
article  8  of  the  constitution.. .....J^i^. 

3.  Recital, — Certainty, — The  act  of 
1 87 1  is  sufficiently  certain  in  its  re- 
cital of  the  act  amended;  and  the 
date  of  the  approval  of  that  act  is 
not  necessary  to  be  stated  in  the  act 
amending  it;  and  the  court  will  take 
judicial  notice  that  there  is  no  other 
act  with  the  title  which  is  recite'd. 

Ibid, 

4.  Title, — ^The  title  of  the  amendato- 
ry act  adds  nothing  to  the  title  of 
the  original  act,  and  the  title  of  the 
original  act  is  valid,  because  it  has  a 
single  subject  sufficiently  indicated 
or  expressed;  and  it  embraces  the 
amencUnents  as  though  they  had 
been,  at  first,  a  part  of  the  original 
act ,„„Ibid, 

5.  Mistake, — Intention, — The  use  of 


the  tenns,  "board  of  commissioners 
of  the  sinking  fund,"  and  "  board 
of  sinking  fund  commissioners,"  in 
the  act,  does  not  vitiate  the  statute, 
OS  it  is  plain  what  party  was  intend- 
ed  Ibid. 

6.  Sixth  Section, — Fourth  Section, — 
The  original  sixth  section  of  the  act 
amended,  and  the  entire  amendment 
of  1 87 1,  are  valid,  with  the  excep- 
tion of  the  fourth  section  of  the 
amendment,  on  which  no  conclusion 
was  reached,  as  it  was  not  involved 
in  the  decision Ibid, 

SLANDER. 

I .  Cf large  of  Forgery — Attempt  to  Ob- 
tain Money  by  False  Pretences, — 
The  plaintiff,  having  executed  a  note 
to  the  defendant,  November  30th, 
1864,  and  paid  one  year's  interest, 
after  a  year  had  passed  executed  a 
mortgage  to  secure  the  payment  of 
the  note,  and  some  four  years  later, 
on  discharging  the  note  and  mort- 
gage, which  were  surrendered  to  the 
plaintiff,  the  interest  from  the  date 
of  the  note  was,  by  mistake,  includ- 
•  ed,  and  no  credit  given  for  the  one 
year's  interest  paid.  The  plaintiff 
called  the  attention  of  the  defendant 
to  the  mistake  afterward,  and  pointed 
out  the  words  in  the  mortgage  refer- 
ring to  the  note,  "  Interest  paid  to 
Nov.  30th,  1865."  The  plaintiff 
filed  a  complaint,  which,  after  recit- 
ing these  facts,  and  averring  that  the 
purpose  of  defendant  was  to  cause  it 
to  be  believed,  and  that  the  hearers 
so  understood,  that  the  plaintiff  had 
been  and  was  guilty  of  forgery,  and 
of  mdwing  use  of  false  pretence,  to 
obtain  money,  charged,  with  proper 
innuendo,  that  defendant  had  uttered 
and  published  of  him  the  following 
false  and  slanderous  words :  *'  You 
forged  it ;  inserted  it ;  put  it  in.  You 
wrote  that  clause  in  it.  I  would 
swear  that  that  line  in  the  mortgage 
was  not  in  the  mortgage  when  I  gave 
it  to  you  yesterday,  and  you  put  it  in. 
You  altered  the  mortgage,  changed 
the  mortgage,  put  that  line  in  the 
mortgage,  inserted  that  line,  put  the 
credit  in,  an^  you  are  a  forger  and 
conunitted  forgery;"  and  also :  "  He 
committed  forgery;  is  a  forger;  is 
guilty  of  forgery.  There  is  some- 
thing here  that  I  don't  understand; 
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this  line  has  been  put  here;  or  at 
least  if  I  was  called  on  to  swear,  I 
would  swear  that  I  read  the  whole 
of  the  mortgage  over  very  carefully, 
and  I  did  not  read  that.  I  let  Hotch- 
kiss  (the  plaintiff)  have  the  mort- 
gage once,  and  I  never  noticed  that 
until  after  he  brought  it  back.  It  is 
his  handwriting.  I  told  him  so.  I 
suppose  he  says  he  is  going  to  sue 
me  for  it,  but  it  is  my  belief.  He 
can't  hurt  a  person  for  his  belief. 
Hotchkiss  is  so  slippery,  I  have  had 
to  watch  him.  He  cheated  me  out 
of  some  money,  which  he  positivefy 
agreed  to  pay,  and  I  am  not  going  to 
let  him  cheat  me  any  more.  I  am 
positive  this  was  not  here  when  I 
gave  him  the  mortgage.  He  put  it 
there;  it  is  his  handwriting;  I  told 
him  so;  he  can't  hurt  me  for  that. 
He  can't  hurt  a  man  for  his  opinion, 
unless  he  says  he  can  prove  it.  I 
have  never  said  I  could  prove  it. 
He  must  have  put  that  line  in  the 
mortgage.  I  am  certain  it  was  not 
there  when  I  gave  him  the  mort- 
gage." 
Held,  that  the  entry  charged,  on  the 

mortgage,  had  the  force  and  effect  of 
a  receipt  for  so  much  money,  and, 
although  surrendered,  was  a  valid 
instrument  as  such  receipt,  and  capa- 
ble of  being  forged,  and  the  para- 
graph showed  a  charge  by  defendant 
against  plaintiff  of  forgery.  It  did 
not  state  a  charge  of  obtaining  money 
by  false  pretences.  The  attempt 
charged  was  not  a  crime.     Iloichktss 

v.  Olmstead. 74 

2.  Same, — A  second  paragraph  charg- 
ed a  conversation  m  respect  to  the 
same  transaction,  but  it  alleged  the 
alteration  was  made  before  execution 
and  delivery  of  the  mortgage,  and, 
therefore,  no  forgery  could  have  been 
then  committed Ibid. 

SPECIFIC  PERFORMANCES. 

Pleading. — Performance  by  Plaintiff. 
Suit  by  the  widow  and  heirs  of  A. 
to  enforce  specific  performance  of  a 
contract  between  A.  and  the  defend- 
ant, for  the  conveyance  by  the  latter 
to  the  former  of  certain  real  estate, 
on  condition  that  A.  should  pay  cer- 
tain sums  to  the  defendant  at  certain 
dates  thereafter,  and  upon  the  further 
condition  that  A.   should,  at   said 


dates,  pay  defendant  any  money  tk: 
might  then  be  due  to  the  defendaiit 

.  from  A.,  and  which  might  be  ad- 
vanced to  A.,  or  on  his  account,  ty 
the  defendant,  after  the  making  d 
the  contract.  The  complaint  all^d 
the  making  of  said  contract  and  sd 
it  out,  and  allied  the  death  of  .i, 
and  that  the  plainti&  were  his  widcv 
and  children,  distinguishing  which 
was  the  widow  and  which  were  iht 
children,  and  alleged  full  paynufr: 
and  full  compliance  by  A.,  and  tk: 
plaintiffs  had  demanded  a  dtiei, 
which  defendant  refused  to  execute. 

Held,  that  the  complaint  was  good  id 
demurrer.     Hauser  v.  R<^  et  e/,  J9 

STARE  DECISIS. 

Hule  of  Cofistrtution. — A  long  line  f 
unik)rm  decisions  construing  a  sii:- 
ute,  in  the  face  of  the  fact  tha  Lie 
legislature  for  a  long  series  of  yecrs 
has  acquiesced  in  such  constrecf;:.i, 
cannot,  with  judicial  propriety,  ts 
disregarded  or  lightly  treated.  L:3 
etal.  V.  Mathis ^ 

STATUTE  OF  FRAUDS. 

1 .  Parol  Promise  to  Answer  fsr  D-. ': 
of  Another. — G.  held  a  note  agaL'! : 
S.,  and  J.  held  a  note  and  moitgigi 
against  G.  j  and  it  was  agreed  betvtci 
j.  and  H.  that  J.  was  to  surrender  t^ 
G.  the  note  and  mortgage  2nd  re- 
lease him  from  that  indebtedctss 
and  take  from  him  an  assignmcEt  ct 
the  note  which  he  held  against  ^ 
and  H.  agreed  by  parol  to  pay  \^y 
the  latter  note.  J.  accordingly  iLJ 
release  the  note  and  mortgage  aga"-; 
G.,  and  took  an  assignment  fnanU 
of  the  note  against  S.  ,    , 

Held,  that  the  contract  was  within  t:e 
statute  of  frauds,  which  require  a 
special  promise  to  answer  fortM 
debt  of  another  to  be  in.  writing,  :3 
order  that  an  action  may  be  mt- 
tained  thereon.  Crosby  et  d  J. 
yeroloman 1 ^ 

2.  Agreement  to  Convey  Land.--?^ 
suit  cannot  be  maintained  bya^'" 
band  on  a  verbal  contract  by  wmci 
land  was  to  be  conveyed  as  a  ccfl> 
pensation  for  services  rendered  ^ 
his  wife,  for  the  value  of  the  lanci, 
on  failure  to  convey.  Baxter  •. 
Kiick,AdM'r 554 
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STATUTES  CONSTRUED. 

See  Agricultural  College;  County 
Commissioners,  2;  Fees  and  Sal- 
aries; Jurisdiction,  3,  5 ;  Sink- 
ing Fund,  i  to  6;  Stare  Decisis. 

SUNDAY. 

Contract, —  A  contract  of  insurance 
made  on  Sunday,  and  not  subse- 
quently ratified,  is  void.  Heller, 
/Receiver,  v.  Crawford, 279 

SUPREME  COURT. 

See  Appeal  Bond;  Bastardy,  3; 
Jurisdiction,  4,  5. 

1 .  Practice,  —  Appeal.  —  Evidence. — 
To  justify  the  Supreme  Court  in  re- 
versing a  judgment,  error  must  af- 
firmatively appear  by  the  record. 
If  evidence  excluded  might  have 
been  objectionable  as  irrelevant  un- 
der the  issues,  or  under  the  evidence, 
it  will  be  presumed  to  have  been 
properly  excluded,  where  none  of 
the  evidence  is  in  the  record.  //«»- 
ter  V.  Thomas 145 

2.  Bill  of  Exceptions. — Where  there 
is  no  bill  of  exceptions  in  the  record, 
and  the  reasons  for  a  new  trial  are 
that  the  finding  is  contrary  to  law, 
and  that  the  folding  is  contrary  to 
the  evidence,  such  reasons  cannot  be 
examined  by  this  court  on  appeal. 
Rettig  V.  Peffertnan  et  al. 240 

3.  Assignment  of  Error, — ^The  as- 
signment of  the  reasons  for  a  new 
trial  as  error  presents  no  question  in 
the  Supreme  Court.  The  overruling 
of  the  motion  for  a  new  trial  should 
be  assigned,  simply.  Ferrenburg  et 
al.  V.  The  Studabaker  Turnpike  Co, 
et  al. 251 

4.  Same. — No  question  is  presented 
in  the  Supreme  Court  by  the  assign- 
ment as  error  of  a  reason  for  a  new 
trial  in  the  court  below.  Conner  v. 
Wall, 252 

5.  Notice  to  Co- Parties. — ^Where  all 
co-parties  do  not  join  in  an  appeal 
to  the  Supreme  Court,  notice  must 
be  served  on  those  not  joining,  and 
proof  thereof  must  be  made,  or  the 
court  will  dismiss  the  appeal.  Knarr 

,  V.  Conway  et  al, 257 

6.  Amendment  of  Record. — A  record 
cannot  be  amended  or  defects  sup- 


plied in  the  Supreme  Court  by  affida- 
vit.   Lytle  V.  Lytle  etal, 28 1 

7.  Weight  of  Evidence. — That  the 
finding  is  against  the  weight  of  evi- 
dence, is  no  ground  for  reversing  a 
judgment  Waggoner  et  al.  v.  Lis- 
ton 357 

8.  Reversal  on  Evidence. — Ritle  L'j\n 
Motion  for  New  Trial. — A  jiul  la- 
ment will  not  be  reversed  upon  the 
mere  weight  of  evidence,  by  the  Su- 
preme Court,  unless  upon  a  material 
point  upon  which  the  evidence  is  all 
documentary.  Where  there  is  evi- 
dence, which,  if  it  were  uncontra- 
dicted, would  be  sufficient  to  support 
the  finding,  the  judgment  will  not 
be  reversed  on  the  evidence.  This 
rule  must  not  be  applied  in  the  court 
trying  the  cause.  The  Madison  and 
Ind'polis  R.  R.  Co,  v.  Taffe 361 


T 


TAX. 
See  County  Auditor. 

1.  Lien.  —  Levy  of  Execution. — 
When  the  treasurer  of  a  county  ac- 
quires a  lien  for  taxes  on  personal 
property,  by  the  duplicate  coming 
into  his  hands,  his  lien  is  superior  to 
an  execution  subsequently  levied. 
McNiel  et  al,  v.  Farneman,  Jrcus- 
urer 203 

2.  Municipal  Purposes,  —  NatiouaJ 
Banks, — A  tax  on  the  capital  stock 
of  a  national  bank,  for  school  pur- 
poses, or  for  a  donation  by  a  town- 
ship to  aid  in  building  a  railroad,  is 
not  a  tax  levied  for  municipal  pur- 
poses, within  the  meaning  of  the 
ninth  section  of  the  act  of  March 
15th,  1867,  3  Ind.  Stat.  34.  Root  v. 
Erdelmeyer,  Treasurer,  et  al, 225 

3.  County  Treasurer.  —  Delinquent 
Taxes. — ^The  treasurer  of  a  county 
is  not  authorized  to  levy  upon  per- 
sonal property  for  the  non-payment 
of  taxes,  before  the  third  Monday  in 
March,  imless  he  have  such  evidence 
that  the  debtor  is  about  to  leave  the 
county,  without  payment  of  his 
taxes,  as  would  satisfy  a  jury  that  he 
had  cause  to  fear  such  a  course.  Any 
levy  by  the  treasurer  before  such 
date,  and  without  sufficient  cause, 
renders  him  liable  for  conversion. 
Veitetalv.  Graff, 253 
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TOWN. 

Trusiees  of  Towns.  —  Election, — In- 
specior. — Injunction. — ^Whcre  the  in- 
spector of  an  election  for  town  trus- 
tees did  not,  within  ten  days  af^er 
said  election,  or  at  any  other  time 
afler  said  election,  over  his  own  sig- 
nature,  certify  and  file  in  the  clerk's 
office  of  the  circuit  court  of  the 
county  where  the  election  was  held, 
a  certificate  certifying  the  several 
persons  elected  at  said  election,  to 
fill  the  several  offices  of  said  town ; 

Held,  that  an  ordinance  passed  by  the 
persons  so  elected  gave  no  authority 
for  an  improvement  in  the  town  at 
the  expense  of  the  property  holders, 
and  that  an  injunction  should  be 
granted  on  their  application.  Din- 
widdie  et  al.  v.  The  President,  etc., 
of  Rushville  ct  al. 66 

TRESPASS. 

See  Jurisdiction,  3. 

Damages.  —  Where  a  complaint  for 
trespass  upon  real  estate  avers  a  con- 
sequential injury  to  personal  proper- 
ty, such  averment  will  be  taken  only 
as  a  matter  of  aggravation  of  the 
damages.     Loeb  et  al.  t.  ATathis.y^ 

TRUST. 

1.  Parol  Evidence. — To  establish  a 
resulting  trust  in  lands  in  favor  of 
creditors,  the  terms  of  the  agreement 
must  be  clearly  and  satisfactorily 
shown,  and  parol  evidence  to  estab- 
lish the  same  in  opposition  to  the 
terms  of  a  written  conveyance  should 
be  received  with  caution.  Parmlee 
et  al.  V.  Sloan  etal. 469 

2.  Innocent  Purcliaser. — A  person 
who  purchases  real  estate  from  one 
who  bought  at  a  sale  on  execution 
cannot  be  bound  or  a£fected  by  any 
agreement  or  trust,  of  which  he  had 
no  notice  or  knowledge,  between  his 
vendor  and   the   judgment  debtor. 

md. 

TURNPIKE. 

Failure  to  Assess  all  Lands  Liable. — 
A  complaint  for  an  injunction  to  re- 
strain the  collection  of  assessments 
on  land  within  one  and  one-half  miles 


of  a  certain  turnpike  road,  for  bene^ 
fits  conferred  by  the  coDStruction  of 
the  same,  allied  that  there  were 
more  than  twenty  thousand  acres  of 
land  thus  liable,  and  that  only  thir- 
teen thousand  acres  had  been  re- 
turned on  the  list  by  the  assessors. 
Held,  that  the  complaint  was  good  oa 
demurrer  for  want  of  sufficient  facts. 
Forgey  et  al.  v.  Tke  Nigrthem 
Gravel  Road  Co.  et  al^ ilS 

U 

UNSOUND  MIND. 

&^  Drunkenness,  1,2;  P&acttce,S; 
Will,  i. 


VENDOR  AND  PURCHASER. 

See  Conveyance,  i,  2;  Mbtake; 
Schools,  i  ;  Trust,  2. 

1.  Covenant. — Evidence. — ^In  an  ac- 
tion for  breach  of  a  covenant  of 
seizin,  where  the  complaint  alleged 
that  the  title  to  the  land  described  ia 
the  deed  was  in  the  United  States; 

Held,  that  the  deposition  of  a  register 
of  the  land  office  of  the  district  ia 
which  the  land  lay  was .  competent 
evidence  to  prove  the  title.  Lacej 
et  al.  V.  Maman.^ 16S 

2.  Same, —  Measure  of  Damages. — 
The  measure  of  daonages  on  the 
breach  of  the  covenant  of  seizin, 
where  the  grantee  receives  no  title, 
is  the  consideration  money  paid,  w£h 
interest,  or  if  land  be  paid  by  wajof 
exchange,  the  value   of  that  Isod. 

VERDICT. 

See  Practice,  i8, 

W 

WAIVER. 

See  JiniiSDiCTioN,  2;  Practice,  S. 

WARRANTY. 

See  Contract,  2,  7. 

Assignment  of  Account. —  In  a  mere 
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assignment  of  a  claim  or  account, 
there  is  no  warranty  of  its  value. 
Shirts  V.  Irons «..98 

WIDOW. 

See  Husband  and  Wife,  2. 

WILL. 

1 .  Declarations  of  Testator,r-^Mentcu 
Capacity,'^Tht  declarations  of  a  tes- 
tator, made  at  any  other  time  than 
when  engaged  in  the  execution  of 
his  will,  are  not  to  be  considered  by 
a  jury,  except  on  the  question  of 
ment£d  capacity  to  make  the  will, 
Hayes  et  aL  v.  West  et  al. 21 

2.  Subscribing  Witnesses* — Evidence, 
If  a  competent  subscribing  witness 
to  a  will  states  that  he  and  another 
competent  witness,  or  other  compe- 
tent witnesses,  subscribed  the  instru* 
ment  in  the  presence  of  the  testator 
and  at  his  request,  the  attestation  is 
sufficiently  proved....... ,IHcl» 


3.  Subsequent  Issue. — Revocation. — 
The  birth  of  a  child  of  a  testator, 
after  the  execution  of  the  will,  works 
an  entire  revocation  of  the  will,  un^ 
less  provision  shall  have  been  made 
in  such  will  for  such  issue.  Hughes 
V.  Hughes '. ,,. 1S3 

4*  Undue  Influence. —  Wife. — An  in- 
fluence in  proctiring  the  executic  n 
of  a  will,  which  when  exercised  bv  xi 
wife  is  lawful  and  proper,  may 
be  illegitimate  and  undue  when  ex- 
ercised by  a  woman  livipg  in  unlaw- 
ful intercourse  with  the  testator. 
Kessinger  et  al.  v.  Kessinger  et  al.^^i 

WITNESS. 

See  Decedents'  Estates,  5;  Hus- 
band AND  Wife,  4. 

WRITTEN  INSTRUMENT. 

See  Pleading,  2. 
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